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5 {nd have you then and there this writ, with an endorse- 
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Siiliit 
Witness John J. Healey, clerk of our said court, and the seal 
thereof at Chicago aforesaid, this 10th dav of May, A. D. 1883 
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In the Superior Court of Cook County, of the May Term, A. D. 1883 
James B. White. plaintifl in this suit. by Stiles and Lewis. his 
. ‘ . ‘ , . . : 
attornevs. complain- of George M. Barber, defendant in 3 sult 


summoned, etc., ol a plea ol trespass On tne case on promInises— 
. 


vor that whereas the said defendant heretofore, to wit, on the Ist 
day of May, in the year of our Lord on thousand eight hundred 
ps ich iLy- -three, at Chicago, to Wil, at the county ali foresald, pecan 
and was indebted to the said plaintiffin the sum of fifteen thousand 


eel 
dollars of lawful money of the United States of America for 
6 cive rs goods, wares, and merchandise by the said plaintiff be- 
fore that time sold and delivered to the said defendant and 
at the special instance and request ol the said defendant, and being 
so indebted to the said plaintiff the said defendant, in consideration 
thereof, afterwards, to wit, on the same day and year and at the 


place aforesaid, undertook and’ then and there faithfully promised 
the said plaintiff well and truly to pay unto the said plaintiff th 
sum of money last mentioned when the said defendant should be 


thereunto afterward req uested ;: and 

W hereas also t he Sal 4 def fendant aiterw: “ds , tO Wit, on the same 
day and year and at the place aforesaid, in ne tion that the 
said plaintifl had before that time at the like speci ‘all j nstance and 
request of the said defendant sold and delivered to the said defend- 
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ant divers other goods, wares, and merchandise of oe said plaintiff, 
the said defendant then and there undertook and faithfully prom- 
ised the said plaintiff that the said defendant woul : well and truly 
pay to the said plaintiff so much money as the last aforenni | goods, 
wares, and merchandise at the time of the sale and delivery thereof 
were reasonably worth when the said defendant should be thereunto 
afterwards requested ; and the said es avers that the said 
goods, wares, and merchandise lust ment ioned ‘ut the time of the 
sale and delivery thereof were saieniidahe wortu thi furthe! SUL of 
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. TAMES B. WHITE VS. GEORGE M. BARBER. 


northern district oi ae and that said James Bb. White, the 
plaintiff, was; at the time of the commencement of the said suit and 
still is, a citizen of the State of Indiana; and your petitioner 
1] further shows thatthe present term of the said superior court of 
Cook county is the term at which said cause could be first tried, 
and that this petition is presented before the trial thereof; and your 
petitioner offers herewith a bond, with good and sufficient surety, 
yr his entering in said circuit court of the United States, on the first 
ay of its next session, a copy of the record in said suit and for paying 
t may be awarded by said circuit court of the United 
if court shali hold that said suit was wrongfully or im- 
properly removed thereto; and he prays this honorable court to pro- 
ceed no further herein « xcept to make the order of removal] required 
by law and to accept the said surety and bond and to cause the 
record herein to be removed to said circuit court of the United 
States in and for the northern district of: linois; and your pett- 


>} 
mil : t bys 
stil COSLS { 4 


L101 \ ver pray, et 
GEORGE M. BARBER, 
By DENT anp BLACK 
His Att’ ys. 
STATE OF ILLINOIS, | 
(nok County, | O90 . 


George M. Barber, being duly sworn, says that he has read the 
foregoing petition and knows the contents thereof; and he further 
says th: 1t the statements and allegations therein contained are true. 


GEORGE M. BARBER. 


Subscribed and sworn to before me this sixteenth day of June, A. 
1) 1SS3. | 
[NOTARIAL SEAL. | EBEN HALE WELLS, 
Notary Public. 


12 K now all men by these presents that we, George M. Barber, as 

principal, and William M. Gregg, as surety, are held and firmly 
bound unto James Lb. White in the penal sum of five hundred dol- 
lars (S500) for the payment whereof, well and truly to be made unto 
the said James B. White, his heirs, executors, or administrators, we 
bind ourselves, our heirs, executors, and administrators, firmly by 
these presents. 

Witness our hands and seals this — day of June, A. D. 1883. 

Whereas the said George M. Barber has petitioned the superior 
court of Cook county, in the State of Illinois, for the removal of a cer- 
tain cause therein pending, wherein said James B. White is plaintiff 
and said George M. Barber is defendant, to the circuit court of the 
United States in and for the northern district of Illinois: 

Now the condition of the foregoing obligation is such that if the 
said George M. Barber shall enter in the “said circuit court of the 
United States,on the first day of the next session thereof, a copy of 
the record in said suit and shall well and truly pay all costs that 
may be awarded by said circuit court of the United States if said 
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~ 


court shall hold that said suit was wrongfully or improperly re- 
moved thereto, then this obligation shall be void, but otherwise the 
same shall remain in full force. 
GEORGE M. BARBER. [seat.] 
WILLIAM M. GREGG. [seat.] 


STATE OF ILLINOIS, | 
(‘nol County, } 


SS. 


William M. Gregg, being first duly sworn,on oath says that 
13 he is worth the sum of one thousand dollars ($1,000.00) over 
and above all his just debts and liabilities and legal ex- 
emptions. 
WM. M. GREGG 


Subscribed and sworn to before me this 16th day of June, A. D 

LSSS | 
| NOTARY SEAL. | EKBEN HALE WELLS, 
Notary Publi 

On the day and year last aforesaid, to wit, June 20th, A. D. 1883, 
the same being one of the days of the June term of said court, the 
following, among other, proceedings were had in said court and 
entered of record, to wit: 


JAMEs B. WHITE 
Vs. SOHS6H4 


GrorGE M. Barber. } 


Assum psit. 


’ 


On motion of defendant’s attorney, on filing petition and bond, it 
is ordered that said cause be, and is hereby, transferred to the 
United States circuit court in and for the northern district of I]li- 
nois, and that the clerk of this court do forthwith transmit to said 
United States circuit court a full and complete transcript of all 
papers and pleadings filed in said cause, together with all orders 
made and entered of record herein. 


14 STATE OF ILLINOIS, | 
County of Cook, jf 


, 8S . 


[, John J. Healy, clerk of the superior court of Cook county in 
and for the State of Illinois, do hereby certify the above and fore- 
rolng to be a true, perfect, and complete transcript of the record in 
a certain cause lately pending in said court on the common law side 
thereof, wherein James B. White was plaintiff and George M. Barber 
defendant. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Chicago, this 27th day of June, A. D. 1883. 

[SEAL. | JNO. J. HEALY, Clerk. 


Endorsed: Filed June 28, 1883. Wm. H. Bradley, clerk. 
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received and delivered grain; had received as high as 60,000 bushels 
in ra day ; that he could not recall any trade 1D which he bought per 
Mr. White where he received any commodity, but had no doubt at 
all in all his tradings he did receive a good deal, but could not recall 
any particular instance. There was a certainty that it would be 
delivered, unless after trades; that delivery would be made, unles- 


after the trades were made — I made of-setés. I always do get more 
or less; do not expect it will all be delivered. | expect I can offset 
trades with a good part of it. When the 100,000 bushels in question 
was sold, witness expected it would be delivered; that he would buy 


’ } . } 
here in the market, the largest orain mnarket 1h the world. 


Thomas W. Burns, being duly sworn, testified for the defendant 


that in 1SS2 he was a member of the firm of Ulrich, Busch & Co. 
and re | broker On the board of trad that on May ISS2, he bought 
of defendant for his firm “5 July wheat, at 1.243,” No. 2 spring 


wheat (5.000 bushels); that the contract was made in the regula 
way; that there was no secret understanding or agreemen 
ov that it was not to be executed, or that it was to bs settled : 
{ hat { he whi at was to be cle iiveredad at al ly { ime 1) Ju iy, at 
thi St at rs option 


—- ow 
° 


a , i 

Abel H. Bliss, being duly sworn, testified for defenda 

that he was a member of the buard of trade. and was doing business 
- : ' +} | ’ ' » | ycy% ’ | | 

AS a COMNDISSION inerchant iT) ISS: Lbait It) Viay he boug it LULU 


j ] bes / +) _ loalicwara hi vo , ' ‘7 
bushels July wheat (No. 2 spring, deliverable at seller's option at any 


: ] , ] ' ; ] j i : | | > ; > : > : , i : | 
time during July) of defendant, which he never received: the wheat 


was to be delivered in July at the seller’s option; that there was no 
agreement that the wheat was not to be delivered or that it was to 
be settled; that he certainly expected to get the wheat. 

[It was admitted that the other brokers to whom defendant had 
the wheat in question sold would testify in a similar way as to the 


. 


trades with them, respectively. 


man & Co.. and was engaged in the 


7,7 
iS? 


he was of the firm ol A. ». Ma 
. : ’ } : ° . 
that he acted as agent for plaintifi 


commission business 1n Chicago; 

in bis transactions with defendant: that he nev r told defend- 
4 ant that the transactions were to be of a gambling or fictitious 

character; that his instructions from plaintiff | 
most part contained in telegrams and letters, and these he gave or 
showed to defendant: that the transactions were quite continuous; 
that in July, LSS, he had several conversations with plaintiff as to 
Barber defaulting; that when the price was up in the thirties pl: 
tiff was unwilling to advance more margins unless defendant would 
agree to default, and that he procured such an agreement from the 
defendant at the request of plaintifi that after default had been 
made plaintiff said he was willing to leave 1 with the committee to 
be appointed by the board; that he went with plaintiff to the office 


of Burke, the attorney ; that plaintifl went there to get out an in- 
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JAMES B. WHITE VS. GEORGE M. BARBER. 2] 


The plaintiff contends that the COULTUCLS Ih aue stion madi by the 
defendant for him and in his behalf were camblinge contracts within 
the meaning of this law. 


‘The question then arises, What kind of contracts ar prohibited 


by this statute 7 You will notice the | Lnguage is, “ Whoever con- 


. . 4 } . > 
LrActs to have or give Lo himse lf Or anovner bile option tO Sell or DUY 


at a future time’—an option to sell or buy ata future time Th 
courts have construed to some extent the meaning of this 


+ 


50 statute, and I will read from a case decided by the supreme 
court of this State the construction which is there given 


A m , _ . . = - 7 - , ] 3 ; ; 
ihe ¢ Viaehce Ill this record IS DY no means conciusive that the 


. : : " . ’ ] ] ’ ’ : .¥ ’ ’ "he i« : ’ * ’ 
contracts [ol yrain made by Lne aelenadant Idol the plaintiff were Ull- 


lawful. Thev were made in the regular course of business. and for 
anything that appears 1n this record they could have be entoreed 
in the COUTLS. lt is true bhi y Wel li) contracts —that IS, he 
seller had all the month in which to deliver the grain—but the tes- 


LIMO! | 
‘+ A : ' $i i. ; ‘ ) | +} ' nig ; | ’ thy 1] ys i \ . : 
purchase Ol Lne grain, and the only option the seiler bad Was as to 
} - } . ae ry i) P- as - . P } } ' ’ . 1? 
the time of delivery. The obligation Vas to deliver the vraln at all 
: . | 1} ’ sera - Denman © os a OF 
events, but it was tne sellers priviieg or OpLIOn to delivel It at any 
: e 
ey er em } eee | om — ee Wear s] | t] 
Lime bv lore the ciosing ol Dusiness on the last day of the month. 
4 : “ar an . , | 4 | Cow O1 j _—— 5 Ge eece 7 — 
lime contracts made In good Taltih Tor whe future delivery Of grain 


or any other commodity are not prohibited by the common law or 
any statute of this State, nor by any policy beneficial to the public 

welfare. Such a restraint would limit commercial transac- 
ol tions to such a degree as could not but be prejudicial to the 


| 


pest Interests OI trade. “Wur present statute was not In force 


} ’ , ’ ’ ’ 
i ' is , 
when these dealings were had: ¢ : I tiv the rights or the par- 
a } yy ? | 
Lies are not anected DY il WI ivi prohibits and What 1s 
; 
] ] + vs > | ; ’ ] , . « " ] i} 
C(Teeied qgieLrimne l} cLi rt? ft jt pul sit + _ is Specula ‘)} ~ 1} ditter- 
i i 
ye | . ? ? i ’ 4] — ; | »> aE ro 
Chces lh NIATKECL Values, Called, py hii js bile Ppecullial inguage ol 
+ ‘ 
+] ] | ‘7 j oO sar Ff n 4 : i | 
Lie ae LicTs, DULs all i Vallis, y iiit “Lill Y 1nealis Privilege LO de- 
i , 
3 ; } . m ° 
liver or recelve the grall or n e seiiers or vuye $3 Option. 
, : , ‘ , 
It is against such fictitious gambling transactions we apprehend 
| } 1; ‘| | . ] 
. : 1 ' . . : 
Lat ble PeHalévies OF LIM miw are CVC I 
, ’ 
O\ , the question is, In thie bit? i toe testimony } this Cust 
} > 
whether the contracts in question in this ease were contracts to buy 
> , , , , 
or sell ata future day. or whnetvnel Vere SLINDILYS LDSOLULe SALES 
" " . /! | +] ’ ; ’ ’ - ? ritl T) | 1? 
llth WHICH Live SCLILCT nad Lilt Clit vLiit LiLLVLIULI SLPCUILLIN ad. Lil 
! "Ld | yy) | Mae 
Woich to Peroni HIS COLA 
I} j y , by \ 17 ‘) 7 , ] ' ’ ,% : 
Nis COUTL HAS lOUNnd IL Necessa Ll SeVeral OCCASIONS » CONS UTUe 
hy reyTry ‘ cl | ly] sa" 97 ’ ‘ bys ] | | ’ ? | 
LOIS Statute. ane mS Heid, Wibil Lilt ( WiliCli nave ist read, 
+} ‘ ¢ | az . | . | | ‘ cy . on * “% ' .% . | } , : s “yy } ” i] 
Lnat the statute 38 leveied against Wh are Called pulls Ltidd Calis, 
. ; . ' ; ' ’ ‘ 
Liat is—the right or the privireg Will A party may vave »HOUY OF 
; . : ‘ 
>. + . ; . : 
sell of vou at a future day, not an absolute agreement now to 
™ +) i . ’ ‘ , | " » . ad 4] 
OL sell. but where one man pays another $5.00 or 510.00 for thi 
; : ; ; ; _- ‘ - ’ . , ’ 
privilegt of delivering to him 1,000, 5,000, or 10,000 bushels 
' - . P : . os 7," . ‘ } “" \ " F . P »? 7 > 5 . : ' 
Ui rrainti at ra! iuture Lime, Ol pri — bhitdl ' Silat ‘ lil Ulli iOl Line 
privi eve ol buying or aceeptinyg irom hith grain ava ruture tlime-—wi 
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° , } : } ; _ 
contract whic! cannot be ChHIOTCed It} erms, DecaUuse IL IS WHOLLY al 
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000 No spring wheat ab a give SAV 81.24 rJsuly ae 
’ >»? ‘ t y " ’ 
ie 4 . : ; >? ' ' Phy) 
livery Mr. A. H. Bliss, of the firm \. H. Bliss & Co., accepts this 
+} - | hy orn \ } *% TTRELELE ; +] } rt yey 7) ‘Ty } yy 7 ’ et by) 
{? iti it?i iiis ittil. 4 Thi MmOo;rTriiy) I ‘ if fi . ht CEctbimMatU CLIN i Sereare i 
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Doth seier and ouVver on a card whieh ey nave IOTF Loe PUPTpOse Ol 
: : : 
| | ** ! : ; « +4 . ’ ;% +e _* + ‘i. ] all 
making such Memoranda, and altel aqdjournment OF the voarda 
| ] OS ass 7 > . ' | il . > " 
Lne clerks OI the resp CLive parties lak tnese Caras, compare and 
; | } ; ‘| —_—> " } ’ | +} 
»?) < ‘ : » >" * . ; 7 : : . ; : : : 7 rycy , ; ° ' 
check them olf together, and see ll the’ rree, and lf they agree tht 
ty — l. | AN } } i ‘| : — 7 
Lransaction Is piace upon the MOOKS O| ne respective parties he 
+ ; 


} . ' ’ 1} } 
daetendant. for instance. hel! yr the seller, enters the transac- 


yb Lioh on his books aus a sale [Ol tin pial tT Pt B W . Oo 2,000 


i ? ly le No , 1? iy } 7 ~ , ¢ ] } , ] ' 7} +}, , 
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month of July. 


The proof on the part of the defendant also tends to show that 
under such a contract made by his broker in his behalf the 

ay) plaintiff may either tender the wheat at any time during the 
month of July or he may settle or direct his brokers to do so 


for him by paving the difference between the price at which he sold 


. . . ™ ’ ; . } 

and the market price at the time he offered to settle. Lf the pur- 
. . ° ¥ , ’ ’ ’ , j 

chaser sees fit to take this differen And settie, ANd Goes so, that 


' -_ . . 7+ , , — & ee . » este nl — sari , 
nds the transaction. If. however. the purchaser Insists on t! wheat 


ae 
he must then purchase and deliver the wheat, and this is done by 


5 : , . . . 

buying on the board from some one an equivalent quantity ol the 
same orade ol wheat and tendering it Lhe actual Lane lv! wheat 
Itself 1s not tendered, but recel pts lor the wheat stored In eievators 


or warehouses are looked upon as the representatives of the wheat 
‘} } : a . . ° , i. 7 , 7 — SS —— — »h> ) . P . 
Che iW makes the difference petweend ie pi ice at WhHIcn an ar- 

Lala of thite bind ta hema? and ite market nrise ot the time iti 

Licie Of this Kind 1s bought and its market price at the time it Is LO 


pActmmamapeaatenttons > am 
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be delivered the measure of damages for a breach of the contract— 
= .— « hay 7 tl , ay laliw : rc ’ ' 
that is, if in this case the defendant failed to deliver this wheat to 


Bliss & Co. during the n noe of July, he was liable to pay as dam- 
ages to the purchasers, Bliss & Co., the difference betwe re the con 

tract price and the market price on the last day of July. So, 
5S too, if to cover this sale the nepsce 1 by hewn 8 of 

the plaintiff, bought in an equal quantity from another per- 
son, he would have had a claim against the a rson he bought of for 
the delivery of this wheat or for damages for non-delivery. So that 
: 


“_" 7 . 
‘and bought at the same price the damages tor which the de- 
’ . ’ . , : , . , 

flendant was liable In one case would be sel off or equaled by the 


. . , , , 4 ’ . ; 
qagamages wHoich he would be eutitied to from the erson oft W hom 


mn 
ree to adjust 


} } . ] ‘7 . " * 4] , | | 7 : 1 } 
Lnhem DY pavment or aifferences o1 Lbat the ure In the habit of aoing 


res ‘ , ad 
_ . ’ a , . »F > € Ve > ‘ 
Line mere tact thal Loe parties LO such contracts fis 


; 
—— 


so is not conclusive evidence that these were gambling contracts, 
because the law fixes the measure of damages for the breach of these 
contracts, and { he arties might as well accept it themselves, if the 
contract has been broken, and settle it by money as to allow the 


a 
t ; ' 
COUTUS LO,QGO0O SO. 


lf the proot satisfies you that the contracts In question made by 


. 
. , , } ' : . . . ; e ' 
the defendant for the plaintifl on the board of trade were contracts 
by which the defendant was liable to either deliver the grain or pay 


the d: LiInages, then the contract was not a gambling contract, and you 
shoul id fin dd for the defendant. 


oD The Dp roof in this case without dispute, as I understand the 
position of counsel, shows that 8 parties had so manip- 
the market of No. 2 spring wheat for July that there was what 


9a ated 
is called a corner, but there is no saad nor is 1t contended, as | 
und rstand., that the defendant was one of t he py irtie S who hi ae d i ide 
or caused this corner, nor that the defendant was in any way con- 
cerned in the profits of thecorner. ‘The proof tends toshow that the 
plaintiff knew or was advised soon after the sale of this 100,000 
bushels for July had been made that there was a corner for July 
aud there is much proof as to the plans and position of the pi: Lintiff 
in regard to what course he shoul! d pursue in view of the fact that 
such corner existed, and that he might sustain a loss upon the sales 
which he had made. 

The proof tends to show that the plaintiff insisted that he would 
not buy in and deliver the wheat at this corner price, but that he 
would contest the differences claimed on the ground that a corner 
did, in fact, exist; that he insisted on the defendant making default 

on the contracts and allowing the question to go to a com- 
60 mittee of the board of trade to fix the price for settling under 

the rules of the — that the plaintiff studied the rules of 
the board himself, and 1 neisted that the committee of the board of 
trade shoul id determine and adjust the settling price, as it was called ; 
that after the committee had * am deni price for settling he caused a 
bill n ch ancery to be hled in the name of the defend; ant contesting 
the price which had been fixed by the committee. 


JAMES B. WHITE VS. GEORGE M. BARBER. D5 
The proof further tends to show that after the time default was 
made defendant had in his hands about S12, 000, held by him. or 
which had been put up by him as margin to secure his completion 
these trades, and that after these defaults had been made a settle- 
ment or adjustment was inade between the parties, and that the 
defendant paid over to the plaintiff about $900 of the money in his 
hands, I’ taining only what he consider d to be Lie i what it was com: 
puted would be suf ficient to indemnify him for the lia bility under 
which he was by reason of the price which had been fixed by the 
. committee of the board of trad 
6] The proof further tends to show that after the supreme 
court of this State had decided upon a case similar to that 
brought by the plaintiffin the ds fendant’s hame that the action of 
the board was so far binding upon the members of the board that 
the court would not interfere and would not prevent the board of 
trade from enforcing its own rules upon its own members in trans- 
actions like this. Complaints were made to the board against the 
defendant by the parties to whom he had sold this wheat, and such 
proceedings were taken by the board that the defendant was in dan- 
ger of being expelled from the board and losing his membership for 
his refusal and neglect to settle these contracts on the basis fixed by 
the committee, and that the defendant then paid S10.193.25 of the 
money then in his hands in adjustment of these differences and 
applied tlie balance to the payment of his commissions and $968.75 
which he had advanced on these trades out of his own funds. 
The proof, as 1 have said, tends to establish this state of facts, 
and the question is, Were these gambling contracts or con-. 
62 tracts to buy or sell at a future day within the meaning and 
intent of the Illinois statute? Were they options to buy 
or sel]. or, as the court in the case have cited designates them, 
were they puts and calls, or were they legitimate transactions such 
— are sanction d by the law and eould be enforced by the award of 
damages in case of a breach? Would the courts, if suit had been 
brought on these contracts between the defendant and Bliss & Com- 
pany, or any of the other firms to whom he had made these sales, 
have sustained them and given as damages the difference between 
the contract price and the price on the last day of July? If the de- 
fendant was legally bound to deliver the wheat, to pay damages for 
non-delivery, then the contracts were not gambling contracts—that 
is, if the defendant was bound to deliver this grain or pay dam: ges 
for non-delivery within a fixed time, for instance, the month of 
July, then the contracts were legal and binding, and the mere fact 
that the plaintiff expected that he could, either by the payment of 
differences or by covering, as he calls it, his liability by other sim1- 
lar transactions on the other side of the market, so manipu- 
OS late his trades or set off one against another as to relieve him- 
self from the necessity of actually delivering or accepting 
the grain itself, does not of itself change the plaintiff’s legal lia- 
bilitv to the defendant as his agent in these dealings. 
[t is no part of your province and no part of your duty in the 
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71 And thereupon the jury returned their verdict in favor of 
the defendant and against the plaintiff; LO which the plain- : 
tiff. by his counsel, then and there excepted, and then and there 
moved the court to set aside said verdict and grant a new trial in 
said cause, and filed therein his.motion in writing for a new trial as 
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IAMES B. WHITE Vs. GEO! M. BARBER. Zu 


James B. WHuItTE GEOR M. BARBER. 


’ ' . } : - i at a io _ a. ‘ : ; 
And now comes the said Plalntiil, OV Stliies and Li Wis, DIS altlor- 


nevs, and moves ft he court to set aside the verdict and grant a new 
°7 | :P) ai e* ; ve > ty e , ‘+ ee? } , * il ; 
Lrla In sald cuuse, Alle SHOOWS LO Lif . il mere ‘ OWINY 
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erounds therefor 
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th eriminal code of I]}linolis. 
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od. ‘The court erred in charging Lin ury that In order that the 


plaintiff mi abt recover thre VY must nnd tha ne contracts 1n question 


— , =) } : ~— pe ee +o, 
were gambling contracts w! thin the meaning of said section 130. 
ret . >’ — —_ ‘ } | ~ — — } - ’ 

ith. The cour [ should have instructed thi hurry that if they be- 


lieved that the contracts in question were rambling contracts 
either within the statute or at common law, then the plaintift might 
recover. 
The followin gp irtion of the charge to iury was erroneous: 
The question os fact for you to determine under the proof is 


whether these dealings made by the plaintiff on the board of trade 
through the defendant, as his broker, were gambling contracts 
within the meaning of the law. ‘Thestatute of the State of Illinois 
upon the subject I will now read you. Section 150 of chapter 38 
reads as follows: 

Whoever contracts to have or give to himself or another the 


. ’ fa) . . ,* 
option to sell or buy at a future time any grain or other commodity 


. ay ; , : : 7 . . : , - 1] > ‘ , + =. i} 
stock of anv railroad or other company, or gold, or forestalls the 
} } . . % : } . 
market DY spreading Lit iS¢ UMOors » Intuence the price or com- 

© ‘ ‘ ‘ 


, , 
modities therein. or corners the market, or attem) 


’ 
relation to any such commodities, shall be fined not less than 


Len dollars nor more Lian one Lnousand doiars, or De 
i3 confined in the county jail not exceeding one year, or both, 
Le j bas hy) < " ee 
and all contracts made in violation of this section shall be 
CONS] dered gambl ir nee ‘ts ana Shalit be VOU 


The p laintiff contends that the contracts in question made by the 
defendant for him oak’ in his behalf were gambling contracts within 
the meaning of the law. 

The question then arises, “ What kind of contracts are prohibited 
by this statute ? 7 Y ou wil 1] notice the language 1s, a W hoeve r COll- 
tracts to have or cv1Ve to himself or another the option to sell or buy 
at a future time”—an option to fo sell or buy at a future time. 

The courts have construed to some extent the mean DY of this 
statute, and I will read from a case decided by the Supreme Court 
of the United States the construction which Is given upon it; 

‘The Cc ‘vide nce in this record is be no means conclusive that th 
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contracts for grain made by the defendants for the plaintiff were un- 
lawful. They were made in the regular course of business and, for 
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in the courts. It is true they were time contracts—that Is, the seller 
. liver the grain—but the testi- 
mony ¢ f \\ oleot Is they were Oona ie | 1c actual pur- 
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mental to the public interests is speculations in ditferences in market 
i i 
values, called, perhaps, in the peculiar language of the dealers, 
‘puts and calls,’ which simply means a privilege to deliver or re- 
ceive the grain or not at the seller’s or buyer’s option. It 1s against 
such : LILIOUS VG imblin Y transactions, we apprehend, that the penal- 
ties of t! Ware applied.” 
Now, the question is, in the light of the testimony in this case, 
whether the contracts made between the parties in this case, the 
contracts In question in this case, were contracts to buy or sell ata 
] 


in which 


uture dav. or Whether thev were simply absolute sales 
the seller had the entire month. the month specified, in which to 


Hhecessary on several OC asions to construe 

this statute and has held, with the case which I have just 

m5 read, that the statute is leveled against what are called these 
puts and calls—that is, the right or the privilege which a 


* 


i odie Mcead ) : go p= py” eet WRG persigee 

part may pick VC LO DUYV OT Scil Ui You cit ra | ruLure qialy, not “ati Aavso- 
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lute agreement now to sell, but where one man pays another SO.UU 
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ine priviiegs *) WU ig OF acc pDting Irom him grain at a Ttuture 


tLime—a contract which cannot be enforced in terms.because it is wholly 
at the option of the party holding the option whether he will eal! 
| r contract, 


or the grain or not. This is what is termed as 4 


im blin; 
or a put and call, or called an option to buy and sell et a future day 


e 


' 
~ 


within the meaning of the Illinois statute.” 

6th. The court erred in its supplemental charge to the jury after 
they had retired to consider of their verdict, which supplemental 
charge was as follows 

The court, at the request of the jury, read to. the jury see. 130, 
chap. 38, Rev. St. of IIL, and then explained further to the jury that 
the “option to buy or sell” prohibited by this statute means a privi- 

} 


oye V hich thi buvel OF st ller nay or may not exercise at his option, 
and that a contract by which the seller absolutely agrees to deliver 


a, 
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a certain commodity to the buyer within a specified time when the 
only option is as to the delivery within a certain time, such as 
within the whole of some month named, is not a gambling 

160 contract within the meaning of this statute.” 
7th. The verdict of the jury was contrary to the ev dence. 
Sth. The verdict of the jury Was contrary to the law of the case. 
W he refore the plaintiff DrAuys that s i verdict m L\ be set aside 

and a new trial granted 


Endorsed: Filed Feb’y 23, 1884. Wm. H. Bradley, cle 
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iv is done accordingly this — day of April, A. D. 1554. 


H. W. BLODGETT, Juda [SEAL.] 


(Endorsed :) Filed May 27, 1884. Wm. H. Bradley, clert 
78 Afterwards, to wit, on the thirty-first day of May, A. D 

1884, there was filed in said clerk’s office an appeal bond in 
said entitled cause; which said bond is in the words and figures 
Siiveine, ocalt: 


In the Circuit Court of the L’nited States for the Northern Dzistrict 
of Illinois. At Law. 


JAMES B. Wutrte, Plaintiff. v. GEorce M. Barrer, Defendant. 


Know all men by these presents that we, James B. White, as prin- 
cipal, & James Lillie, as sureties, are held & firmly bound unto George 


M. Barber in the sum of five hundred dollars, to be paid to the said 
George M. Barber, his heirs & assigns; — which payment, well & 


truly to be made, we bind ourselves and each of Us, ok ane. W Sev- 
rally V.,an id our WN each of our helrs. xecutors, & adm strators, firmly 
by these presents. 
Sealed with our seals & dated this 27 day of May, A. D. 1884. 
Whereas the above-named James B. White has sued out a writ of 
error in said cause requiring the proce ing to Se ee 


‘ 


remove said cause to the Supreme Court of the United States to 

reverse the judgment rendered sheoela by the Hon. H. W. 

79 Biodgett, judge of the said circuit court for said district, on 
the 27 day of May, 1884: 

Now, therefore, the condition of this — tion is such that if the 

above-named James B. White shall prosecute his said writ of error 


to effect & answer all costs if he shall fail to make cood his plea 
hat behalf, then this obligation shall be void; otherwise to r 
main in full force & effect. 
JAMES B. WHITE [ SEAL. ] 
JAMES LILLIE. [ SEAL. | 


H. W. BLODGETT, Juda 


Endorsed: Filed May 31,1884. Wm. H. Bradley, clerk. 
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concerning the same, to the Supreme Court of the United 


states. tomvethe r WIth this writ, So that vou have the same al \\ Aasn- 
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ington on the second Monday of October, A. D. 18384, in the Supreme 
J , 7 , _ , ,* 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause fur- 
. > » 


: erein to correct that error what of right and ac- 
cording to the law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 28th day of May, in the year 
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Second. The sai court below erred in overruling the motion of 
the said James b. Whi , plaintiff In error, to set aside said verdict 
and for a new trial in al cause. 

Third. The court below erred in its charges to the jury on the 


trial of said cause. 

Fourth. The court below erred mn giving to the jury that t portion 
of its charges set forth and contained in the written motion of said 
James B. White, the plaintitE in error, for a new — of said cause. 


Fifth. The court below erred in charging the jury on the trial of 
said cause as follows: 
86 The question of fact for you to determine under the proof 
is whether these dealings made by the plaintiff on the board 
trade through the defendant as his broker \ were gambling con- 
tracts within the meaning of the law. The statute of the State of 
Lllinois upon the subject I wil! now read you. Sastien 150 of chapter 
ate reads us follows: 
Whoever contracts to have or rive to himself or another the 
or buy ata future time any grain or other commodity 


option to sel} 
stock of any railroad or other company or gold, or forestalls the 
market bY spreading false rumors to influence the price of ngewe 
ties there in, or corners the market, or attempts to do so, 1n relation 
to any such commodities, shall be fined not less than ten psc nor 


more than One thousand dollars OT be confined in the county jail 
not exceeding one vear, or both, and all contracts made in violation 


of this section shall be considered gambling contracts, and shall be 
void 

The eo aintiff cont oe that the contract In question made by the 
defendant for nim | and in his behalf were cambling r contracts within 


—| 


law. 

The question that arises, What kind of contracts are prohibited 
by the statute? You will notice the language of the statute 1s: “ Who- 
ever contracts to have or give to himself or another the option LO 
r buy at a future time’—an option to sell or buy at a future 


he courts have co istrued to some extent the meaning of this 
al e, and will read from the case decided bv the Supreme Court 
of the United States the construction which is given upon it. 

Lh f Vide nce in this record IS by ho means cons hy isive that COl- 
tracts for grain made by the defendant for the plaintiff we re unlaw- 


ful. They were made in the regular course of business, 
5/ and for anything that appears In this record ‘hep could 


have been enforced in the courts. It is true they were time 
tracts—that is, the seller had all of the month in which to de- 
1e erain—but the testimony of Wolcot is they were bona fide 
contracts and actual purchase of the grain, and the only option the 
seller had was as to the time of delivery. 
The obligation was to deliver the grain at all events, but it was 
| ller's privilege or option to deliver it at any time before the 
closing of business on the last of bee nonth. 

Time contracts made in good faith for the future delivery of grain 
Or any other commodity are not : aehit ited by the common law or 
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any statute of this State, nor by any policy beneficial to the public. 
welfare. Such a restraint would limit commercial transactions to 
such a degree as could not but be prejudicial to the best interests of 
the trade. 

Our present statute was not in force when these dealings were had: 
consequently the rights of the parties are not affected by it. What 
the law prohibits and what is deemed detrimental to the public in- 
terests is speculations in differences in market values, called per- 
haps,in the pecular language of the dealers, “ puts and calls,” which 
simply means a privilege to deliver or receive the grain or not, at 
the seller’s own option. 

[t is against such fictitious gambling transactions we apprehend 
that the penalties of the law are applied. 

Now, the question —,in the light of the testimony in this case, 
whether the contracts made between the parties in this case, the 
contracts In question in this case, were contracts to buy or sell at a 
future day, or whether they were simply absolute sales in which the 
seller had the entire month, the month specified, in which to per- 

form his contracts. 
88 This court has found it necessary on several occasions to 

construe this statute, and has held, with the case I have just 
read, that the statute is leveled against what are called these “ puts 
and calls—that 7 is, the might or privilege which a party may have 
to buy or sell of you at a future day, not an absolute agreement 
now to sell, but when one man pays another $5.00 or $10.00 for the 
privilege of delivering to him 1,000, 5,000, or 10,000 bushels of 
grain at a future time, or pays him a similar amount for the priv- 
lege of buying or accepting from him grain at a future time—a 
contract which cannot be enforced in terms, because it is wholly at 
the option of the party holding the option whether he will call for 
the grain or not. This is what is termed a gambling contract or a 
put and call, or called an option to buy and sell at a future day 
within the meaning of the Illinois statute. 

6th. The court below erred in its charge to the jury as follows: 
The option to buy or sell prohibited by this statute means a priv- 
ilege which the buyer or seller may or may not exercise at his 
Option, and that a contract by which the seller absolutely agrees to 
deliver a certain commodity to the buyer within a specified time, 
when the only option is as to the delivery within a certain time, 
such as within the whole of some month named, is not a gambling 
contract within the meaning of the statute. 

And the said James B. White prays that the judgment aforesaid 
may be reversed, annulled, and altogether held for naught, & that 
he may be restored to all things which he hath lost by occasion of 
the said judgment. 

By LINDLEY M. NINDE, 
Attorney for Plaintiff in Error. 
Endorsed on cover: N. Illinois C. C. U. S. No. 350. James B. 


White, plaintiff in error, vs. George M. Barber. Filed Sth October, 
1884. 


“ae £ 


y 


Supreme Gourt of the United States 
N o. 3 50. 


i  -- e a—— — 


JAMES B. WHITE, 
Plamtuf in Error. 
VY. 
GEORGE M. BARBER, 


A te = ei Ai Batic 


BRIEF FOR PLAINTIFF IN ERROR. 


wy 


clhannnnd 


His A ttorney. 


FORT WAYNE, IND, 


? 
ioe. 


College Press Print: Fort Wayne, Ind. 


ee 


unreme Court of the United States 


No. 350. 
JAMES B. WHITE, 


Plai nti ft in Evror. 
V. 
GEORGE M. BARBER. 


BRIEF FOR PLAINTIFF IN ERROR. 


The plaintiff_in the Superior Court of Cook county, 


Illinois, to recover the sum of fifteen thousand dollars for 
goods sold and delivered by the plaintiff to defendant and 
for like sum for money advanced and for money laid out 
and expended, and for money lent by the plaintiff to the 
defendant, and for money had and received by the defend- 
ant, and to and for the use of the plaintiff, and for interest 
due thereon, and for work and labor, and for money due 
the plaintiff from the defendant on an accounting thereto- 
fore had between them. Printed record, p. 3 and 4. To 
this complaint the defendant appeared and pleaded the 
general issue, and on his motion the cause was removed to 
the United States Circuit Court for the Northern District 


of Illinois. Record, pp. 6, 7 and 8. 


Jame . RB. White Pla ifaff wn kK ror. l’s (fe rge M. RBarher. 


The cause was tried in the Court below before a jury 


and resulted in a verdict for the defendant and a judgment 


thereon, to reverse which the plaintiff prosecutes this writ 


of error. Record, p. 8 and o. 
There was a large amount of testimony introduced 
upon the trial, the substance of which is contained in the 


bill of exceptions on pp, 9 to 20inclusive.' The charges 


of the Courtare also contained in the bill of exceptions 
on pp. 20 to 28 inclusive, to which charges andto special 


parts thereot exceptions were duly reserved. 


. 
The plaintiff filed his motion for a new trial, pp. 29 


to 31 inclusive, which was overruled and exceptions to said 
> . neles etacaees + 7 —_.. 4 a a2 a ‘ 
umn? duly reserved, p. 31. Lhe writ ol error, notice to 
defendant, with his acceptance of service and the appeal 
bond duly appearin the record. The bill of exceptions 
contains the substance of the testimony offered by the 
plaintiff on the trial. The plaintiff himself tes tified that 


he was a merchant and resided at Fort Wayne, Indiana, 


» 4 
and that the defendant resided at Chicago and wasa broker 
and doing business on the Board of Trade, That defendant 
t laintiff by one Maltman, who was the 


9 " ' }. . , 
Was introduced LV) pis 


plaintiff's purchasing agent at Chicago, in September, 


1879, and the plaintiff sent divers orders through Malt- 
fendant for transactions on the board from Sep 
‘mber, 1879, when the plaintiff came to 
Chicago and became personally acquainted with defendant, 
and afterwards sent his orders directly to defendant. That 
he continued to do business with defendant during the 
years 1879, 1880, 1881 and 1882, buying and selling on 
the Board through defendant as broker corn, wheat, 


oats, pork and other commodities, and about the oth of 


James B. White, Plaintiff ht kk i” y. 7 (jt M. Barbe ;, 


April, 1882, they hada settlement in which all previous 
dealings were adjusted. That up to that time the trans 
actions made through defendant on the Board amounted 
in 1879 to $105,000, in 1880 to $1,718,000, in 1881 to 
$640,000 and in 1882 to $672,000, in all to $3,135,000. 
That in 1879 and at other times priorto April, 1882, 
the plaintiff had conversations with defendant in which he 


told defendant that he, the plaintiff, was a merchant in 


| 


Fort Wayne and did not want it known that he was specu- 
lating on the Board of Trade in Chicago as it might affect 
his credit, and that the account could be kept in the name 
of Maltman. That the plaintiff thought it was a hazard 
ous business, but was willing to gamble provided he could 
have a fair show. That he wanted his deals placed in the 
hands of responsible parties so that he could get his money 
when it was made. That he did not want any of the prop- 
erty, but meant simply to do a gambling business. That 
the defendant said he knew what the plaintiff wanted, 


‘hat Maltman had explained the plaintiff's situation and 


: . 4 — } ' e*% : 7 " 1. " =P } . 
business to him That the defendant said he would deal! 

’ al . : . ”%. . . ? | » P - . . : 
oniv with responsible parties, and the deals should be set- 
1 7 . ~ e m "an ‘ ; : * : % 
tled so as to get the proftts or losses That the defendant 


| | : ] : : 7 H >» : 7% J + . » siie * 
told him—the plaintiti—that not one bushel in a million that 


wht and sold on the Board was legitimate business 


was bou 
That a few of the large houses did some legitimate business, 
but most of it was simply trading in differences. That he 
—the defendant—did nothing but business of the latte 
kind. 

The plaintiff further testified that up to April, 1882, 
he never delivered or received any of the property so sold 


or bought, nor was anything ever said by the defendant to 


f Ja tes B. Wari . Plaint ff ; ie | ‘. e/ (je M. Barbe 


him about receiving or delivering property of any kind 
or making arrangements to do so. That from time to time 
defendant rendered statements to me—the plaintiffi—show- 
ing the deals made, the price at which the commodity was 
bought and sold, the difference in dollars and cents, the 
commissions charged and the total debit or credit passed 
to my account. All the deals were in form contracts for 
future delivery in which the seller had the option of deliv- 
ering at any time during some future month. That up to 
April, 1882, all trades made by defendant for plaintiff had 
been settled or closed by counter trades prior to the month 
in which delivery could be made. That the names with 
whom the trades were made were never reported to plaintiff 
and he never knew them. That after the settlement in 
April he commenced selling wheat for July delivery, and 
by the last of May had sold 100,000 bushels for that de- 
livery which were the trades in question, That there was 
a corner in July wheat and the prices were forced up I0 or 
12 cents per bushel. That on the last of July the plaintiff 
came to Chicago when the defendant proposed to tender 
> 


Noa. 2 red winter wheat. That the kind sold was No. 2 


: 


spring wheat. That No. 2 red winter is intrinsically more 


valuable than No. 2 spring, but on the last of July the 
former stood at 98 cents per bushel and the latter at $1.35 
to $1.37. The plaintiff knew of the tender and did not 
object. That the tender was made and rejected. That 
the tender was made under the following rule of the Board 
of Trade, viz: 


“On contracts for grain for future delivery the tender of the higher 
grade of the same kind of grain as the one contracted for shall be deem- 


ed sufficient provided the higher grade of grain tendered shall not be of 


James B 


ct 


acolor or quality that 


-“ laintify tl 
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Lhe pDiaintilt ti 
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ye ptember, S79 


. 


him amounting to the sum above st 


had been delivered or 
had defendant made any suggestt 
was never expected to handle th« 
Up 1 
beet 


trade in the differences. 


deal, 1882. no demand had 


Barber, for the delivery of wheat, « 


modity. 
That plaintiff received 


count from defendant 


was read in evidence: 
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to deliver. That it 


property but merely to 
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“ CHICAGO, Oct. 30th, *82. 


1. S. Maltman (J. B. W.) in acc’'t wit! 


1 G. M. Barber, Cr. 


12,000 00 

eunseeteuenst 3,000 00 
93.5 25 

retnuneauie 2,018 75 
seemiiiptinin 318 75 
300 00 


©" 668 75 
100 OO 
5,000 00 
400 OO 


O87 56 


11,412 50 


—— 


$18,568 75 $18,568 75 


11,412 50 
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Piaintiff further testihMed that on April 2, 1883, he 
—-  * a . D aa -_ Ss j t bv deliv . 
erved the following notice on defendant Dy delivering to 
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money in his hands but declined 


. . . > , , ’ 
+> va + ++ ry " + ; a > 
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pav it over. The notice is as follows: 


. 
LU) 


“To G. M. Barber. Ksq.: 
“In a statement by you, dated October oth, 1882, of deals made on 


my account on the board of trade, Chicago, vou acknowledge a balance 


1,412.50 in my favor, being, so the statement says, 


in vour hands of $1 


the difference between price you sold 100 M in July spring wheat for 


me and the s ttling price of same as fixed by the board of trade, 
27 $1,35, including your commission of } cent; now you are here- 
by notified that I claim all contracts for sale of said wheat to 


At 


be illegal and void, and forbid you to pay over any part of said money 
or balance to any one, andI further demand the immediate payment 
thereof to myself. 

“Dated Chicago, April 2nd, 1883. 


“JAMES B. WHITE.” 

The plaintiff called the defendant as Stete witness who 
testified that after the notice was served on him in April, 
1883, he paid over to the various parties to whom he had 
sold the wheat in question the sum of $11,412.50 less the 
amount of his commissions which were $250 and on cross- 
examination he stated he made said payments because he 
had to pay or be suspended from the Board. 

The plaintiff then rested. 

Said testimony appears in printed record, pp. 10 to 
15 inclusive, 
The defendant testified upon getting White’s orders 
to sell the wheat in controversy, he would go on the Board . 
and offer to sell so much wheat at such a price and some 


other broker would accept the offer and thereupon both 
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in a day, but could not recall any trade for White in which 


he had received any commodity, but thought he had, when 


7, 


the 100,000 bushels in question were sold he expected it 
would be delivered. 

The witness, Burns, testifies he had bought ‘of Bar- 
ber 5,000 bushels ; that the contract was made in the reg- 
ular way, and there was no secret understanding that it 
was not to bedelivered. It was admitted that the other 
brokers who bought the wheat in controversy would testify 
the same as Burns did. 


Some other testimony was introduced, but not ma- 
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statute means a privilege which the buyer or seller may o1 


may not exercise at his option anda contract by which the 
seller absolutely agrees to deliver a certain commodity to 
the buyer within a specified time when the only option is 
as to the delivery within a certain time such as within the 
whole of some month named, is not a gambling contract 
within the meaning of the statute.’ 


And the said James B. White prays that the judgment 
aforesaid may be reversed, annulled and altogether held 
for naught, and that he may be restored to all things which 


he hath lost by occasion of said judgment. 
By LINDLEY M. NINDE. 
Attorney for Plaintiff in Ervor. 
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First.—The first and principal question is whether 
the charge of the Court that - puts and “calls” only 


were prohibited bv the State. and that the contracts in 
question were valid and not pr hibited by said statute. 


stated the law correctly. 


he terms of section 130. chapter 38, of the statutes 
of Illinois is as follows. 
“Whoever contracts to have or give himseW or another the option 


to sellor buy at a future time any grain or other commodity,stock of any 
railroad or other company,or gold,or forestalls the market by spreading 
false rumors to infiuence the price of commodities therein, or corners 
the market, or attempts to do sO in relation to ny sui h ev mmodities, 


shall be fined not less than ten dollars nor more than one thousand dol- 


lars, or be confined in the county jail hnotexceeading ohe year, OF Dt th 
, , e . ’ “ ' ° is 

and allsuch contracts made in violation of this section shall be con- 

sidered gambling contracts and shall be void 


ryyy ' , , : 
That what the Court in its charge, described asa 
° : ’ ’ : 
is clearly within the statute there can 
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“put” or “call 


perhaps, he no doubt. 
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ttes nothing more than a waver, and is null and void. 


In this same case it is held that if the broker is 
privy to the unlawful designs of the parties he is parte- 

ps creminus, and cannot recover for services rendered 
or losses incurred. It is also held that such contracts 
are held to be void in this country as against public 
But the true meaning of this statute is conclusively 
settled by the courts of the state of Illinois. 

In the case of Tenney v. Foote, 95 IIl., 99, this ques- 
tion was directly decided. The report says “the deal- 
ings were in form purchases and sales of grain for future 
delivery.” 

The contract between Foote and his broker was that 
such purchases and sales should be settled by the pay- 
ment of differences, and not by the delivery and payment 
for the grain. Such settlements were made and differ- 
ences in losses paid by the brokers to the amount of 
$22,900, for $20,000 of which Foote assigned to them pa- 
per and guaranteed the payment of it. This was sold to 
Tenney, and he sued Foote on the guarantee. The Court 


held that because the contract authorized dealing in dif- 


James B. White. Plaintiff w Fy ror. Vs. fy ¢ M. Barber. Wi 


ferences it was void and the guarantee without consider 
ation. 

4 Bradnell’s Rep., 594 
The question is also thus decided in Pickering v. 
Case, 79 Ill., 8328. On p. 350 the Court says: 


“ What the law does prohibit and what is deemed detrimental to 
the general welfare is speculating in differences in market values. The 
alleged contracts for August and September come within this distine- 
tion. Nowrain vasever bought and paid ior; nor do we think it was 
ever expected «uny would be called for, or that any would have been 
delivered, had demand been made. What were these but ‘ optional 
contracts’ inthe most objectionable sense—that is the seller had the 
privilege of delivering or not delivering, and the buyer the privilege 
of ealling or not calling for the grain just as they choose, on the ma- 
turity of the contracts, they were to be filled by adjusting the differ 
ences in the market valu Being in the natere of gambling trans 
actions the law will tolerate no such contract 

These transactions, as I have said, are in substance 
double‘‘puts and“calls instead of single ones. The Courts 
of Illinois have uniformly followed these decisions, and 
they are now the settled law of that State. See MeCor 
mick v. Nichols, Chicago Legal News, October 2B, 1886. 
also reported in 19 Bradnell. 

Pearce Vv. Foote, cL cided by the Supreme Court of 
Illinois, Febru ivy A LSSo, held that Foote could recoyer 
the money collected by a voluntary assignee of one of 
the four notes assigned LO his brokers to pay the losses 
they had incurred for him settling difference in dealing 
for him on the Board of Trade. 

Chicago Legal News, July 11, 188 

Coffman v. Young, Chicago Legal News, July 17, 1886. 

It was held in this case that a charge that although 
the contracts were in form for the purchase or sale of 
grain for future delivery, yet if the parties understood 


that said contracts should be settled by paying the dif- 


ference in the market price, thev were within the statute. 


Beveridge v. Hernett, 8 Bradwell, 467, 

Lyon v. Culbertson, 83 IIL, 33, 

Gilbert v. Cook, 2 Chicago Legal News, 208 
Calderwood vy. McRea, 11 Bradnell 

A most thorough discussion of the statute and the 
gambling contracts under it, by the Supreme Court of 
Lilinois, appears in Pearce v. Foote, 118 Ill., 228. The 
opinions were delivered long after this trial was had in 
he court below. Foote had contracted with Hooker & 
Co., who were brokers and members of the board of 
trade, to buy and sell for him on the _ board, and 
settle said trades, paying and collecting the differences 
in prices. Transactions of that character had been 
made by Hooker & Co., in their own names, but for 
Foote, till his losses were over $22,000. Both the con- 
tract employing the brokers, and their transactions were 
precisely White’s contract with Barber, and the latter's 
dealings on the board in the case at bar. Foote settled 
the balance of the account by paying $2,000 cash, and 
and assigning four notes of $5,000 each to Hooker & Co.., 
and the suit was to recover back the amount collected 
on one of said notes or perhaps tts value. Foote recov- 


e amount of the note and interest 


om 


ered judgment for tl 
which the Supreme Court affirmed. The Court says: 
“'The true idea of an option is what is called in the peculiar 
‘puts’ and “calls.” A “ put” is defined to be 
the privilege of delivering or not delivering the thing sold, and a “call” 
is defined to be the privilege of calling for or not calling for the thing 
bought. Optional contracts in this sense are usually settled by adjust- 
ing market values as the party having the “ option,” may elect. It is 
simply a mode adopted for speculating in differences in market values 
of grain or other commodities. It must have been in this sense the 


term “option” is used in the statute. Such a contract is obviously 


J iit BR. White, Plaintiff i" DD = Vs. (re rive M. Ba he . 10. 


a of lan zz | faith na } j 
fictitious, having none of the elements of good faith and is defined by 
statute asa “gambling contract. lictitious purchases or sales such 


as were in the contemplation of the parties were as nothing, and it is a 
matter of no consequences where it is pretended they were made, 
whether on the board of trade or elsewhere. It would have been quite 
as well and would have conformed as nearly to the contract of Hooker 


’ 


& Co, had they simply entered upon their books, they had made such 


suurchases or sales on behalf of plaintiff without going upon the board of 
| ; 


trade, and claiming they had made such purchases and sales, and on re- 
turning made such entries. Betting upon the market could be done just 


as wellin that way as in any other. It needs no illustration to make it 


apparent, the contract between plaintiff and Hooker & Co., as the trial 


court must have found it from the evidence, comes exactiv within the 


rhe aning of section 130 of the criminal code, that declares ‘whoever 
contracts to have or give to himself or another the option to sell or buy 
,* ’ 


at a future time, any grain or other commodity, shall besubject to a 


fine or imprisonment, and all contracts made in violation of this sec- 


tion shall be considered gambling contracts, and shall be void.’ It is 
to contract, to have or LO Zive to him- 


&* 


sure this Statute forbids any one 
self, or to contract to rive to another the priv ile re Lo deal in options. 


This is precisely what Hooker & Co. did. They contracted to give to 
the plaintiff the privilege to deal in options and settle with them upon 


differences as indicated or determined bv the fluctuations of th® 
ry ’ . ‘ , . ° t , ° 
market. This is one of the offences against which th Statute is 


leveled.’ 

| have made this extensive extract because it covers 
the questions in controversy. The contract is the same 
as White and Barber made; the purpose was the same; 
the form of the transactions was the same. The only 
difference is that in that case Hooker & Co., had paid 
the losses and Foote had repaid them. The whole trans- 


action was closed up, and the suit was to recover back 


what had been paid, while in this Cuse before Barber paid 
over the money, White repudiated the transactions and 
notified Barber not to pay over the money in his hands, 
and this suit is to recover it. 


It is apparent from all the cases rrowing out of 


transat t) ms on the Chicago Board of Trade that there 
has been a continued struggle on the part of the gam. 
blers in that body to get the courts to hold that the 
statute was leveled only against ‘nuts’ and “calls” as 
the court below de fined them, and LO exclude the opera 
the statute from such transactions as were in 
form contracts to buy or sell for future delivery. The 
juestion never seems to have been settled in all its feat- 
ures till the decision in Pearce Vv. Foote, supra. The [lli- 
pois courts only followed the current of modern decisions 
on this question. 


North y. Phillips, 89 Pa., 250 

10 Weekly Notes of Cases 109 and 112; 

Barnard vy. Backhaws, 52 Wis., 593 

Cobb v. Prell, 15 Federal Re p-, 7/4 

Grizwood ¥. Blane, 11 Com. Bench Rep., 538 , 

Brua’s Appeal, 55 Pa. State, 298 ; 

Kirkpatrick v. Bonsall, 72 Pa. State, 155 

Stewart v. Danner, decided by the Court of Appeals of Maryland, re 
ported in Chicago Legal News of August 22, 1886: 

The First National Bank of Lyons v. The Oskaloosa Packing Com- 
pany, 66 Lowa, 41; 

Gregory v. Wattona, 58 lowa, 711 


Murray v. Ocheltree, 59 lowa, 43 


For a complete definition ee puts, ‘“calls.”’ ‘*strad- 
dles,”’ “ options ” and ** futures.” I refer to Dewey on 
Contracts for future delivery and commercial wagers,pp. 


°6. 27 and 28. 


Lom = aa 
The author deems all such contracts valid if honestly 


made and he defines such of them as wagers thus: 


“Where the parties to a contract in the form of a sale agree express: 
ty or by Implication at the time it is made that the contract is not 
to be enforced, that no delivery is to be made, but the contract 
ws to be settled by the payment of the difference between the contract 


uture: such: 


price and the market price at a given time in the fu 


transaction is a wager; the form of the sa mere cover: ft 
real intention being to bet upon the market price at ne future tims 
the sum wagered being the difference between the two prices as that 
ay subseque ntly ah pp er.’’ 

[ pon these LULUOTPies | Su DID . ‘ nrt CLOW 

: ’ . . ¢ »* we see . ; »» rT >? . 
erred in charging the jury that “ puts’ and “calls” were 
the ) ly ’ sorta _ hy t | » at . ‘an ag . ; a car . ana 
sre ONLY ContractS Within the statute agai! avers: and 
° ne ? ‘ . : 
it was also error to tell the jury that unless thev found 
the transactions in controversy “ puts and ‘“*calls 
described, they should find for the defendant It ap 


pears to be proper to consider LWoO ad Lith nal qui stions 


as follows: 


First.—Whether the real matter in issue was no’ 
the validity of the contract between White and Barber. 
and whether the dealings between them, were not 
wagers. 

Second.—If such dealings were wagers, coul!’ White 
recover, under the circumstances the money he ad- 
vanced to Barber ? 

FIRST : 

| submit that the character of the eontracts made 
on the Board of Trade by the defendant in error,although 
they were intended for the plaintiff in error were wholly 
immaterial. There is no testimony in the record that 
tends to show that the parties dealt with were ever known 
to White till two of them appeared as witnesses on the 
trial. There is no testimony tending to show that White 
ever knew that said contracts differed from what he had 
authorized Barber to make. There is no testimony) 
tending to show that, in all the dealings for White 
the board, amounting to nearly $4,000,000, Barber ever 
communicated to White the name of a single person con- 


tracted with, or a single contract made,or that there was 
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ly without proof or testimony tending to prove it. 


e understanding between 
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the law fixes upon them the consequences and their 


tions, contracts and negotiations, were void. 
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betting on the market,’ could have been don 1USL AS Well < 
‘¥ , ” ’ ‘ } . ser + ween * -—T 7 .4 +; ’ ti . mn- 
" Lanv otne It needs no illustration to make it apparent the con 
. ; ' : = lainmeifl ave 3 | , y . :INne righ) the m ning 
4 a i pial itl ; atid oOoKe! X t 1) Conies witall aa ‘Lerite ‘oy 
: . 2 } } ‘ - . . . 
oI section or the imina! code that declares ‘whoever contracts to 
have or give to himsel! or another the option to sell or buy at a tuture 
‘ . ‘ e . . . . 
time any grain or other commodity,’ ete. It is seen this statute for 
bids ron » contract to have or give to himself, or to contract to 
‘ 

‘ , . _ } . 2 ee . . : . 
riy er the privilege to deal inoptions. That is what Hooker 
& Co. d They contracted to give to the plaintiff the privilege to 

, , . 7 . « . 

deal in yptions and settle with them upon differences as indicated or 
, 4 : ——ae e , _ 
uel ned DV the market inis 18 one ol the offenses against which 
« | . . } 
cn ~~ : si a af Vea 
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he case above cited of the First National Bank of 


ing Company, 66 Lowa, 41, 


* . rye ° 
prooceeds upon the same theory. There was no evidence 
. ‘ a] ‘ , ie . . .] +} ip) } 9) 
in that case showing that the parties who sold the “rids 


lerstood that they were not to be delivered, but differ- 


ences paid, The Court saves 


But we do not deem it necessary to enquire further as to these 
unknown contractors. This is an action upon a promisory notegiven to 
Stiles, Goldy & McMahon, which they claimed was to reimburse them 
for margins advanced for the defendant. If they knew that this was 
in illegal and gambling transaction, and understood that it was to be 


. . — . ; . : 
ttled without any delivery of the ribs, no recovery can be had upon 

take-holders in 
ow 7 i: 7 = cr? , | - } ry 
ney to one ol the fPamoiers to en 


: peed of a horse, 


osition than mere s 


the note. They stand in no better 
mbling transaction who loan m 


. ; , 
his bet upon the turn of a card, the 
* the success ol a candidate tor omce, 


The Court then considered the evidence which was 
confined wholly to the contract between the brokers and 
the packing company and held it sufficient to show par- 
ticipation on the part of the brokers with “ gambling 
transactions. have no other construction | 
than holding that if the contract with the broker is an 

to deal for his principal in margins it is a 
tract under which the broker can acquire 


hling contra 
This question 


empioyment 


right to be reimbursed for his losses. 


' 
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was thoroughly discussed in Flag vy. Baldwin, 38 N. J.. 
hq. 219, It was an action by a stock broker to fore- 
close a mortgage given to him to cover certain losses in 
speculations in stocks upon margins. Baldwin, the 
broker. had received certain sums in cash, and the secu- 
rity sought to be foreclosed to keep good the margins on 


stocks to be bought and sold for his customers. AS 1n 


the case at bar, the transactions were conducted in Bald- 
win’s name, and an account of the profits and losses was 
kept with the Flags. In a suit to foreclose the mortgage 
it appeared that the broker had lost the sum of $10,- 
G09.00, and the question was whether it could be re- 
covered. It affirmatively appeared that the broker did 


actually buy and sell the stocks, and the margins of 


2 } } * * « * 7 ‘ “PF ’ : 
pronts and iosses were cn irged to k iag Ss account. On 


“In the able opinion below much stress is laid on the fact that the 
purchases and sales for this account were actually made by respondent. 
He so testifies and produces vouchers in corroboration of his statement. 
That the transactions were very large, and upon a petty advance is not 
sufficient, probably, to permit us to reject this positive statement. But 
assuming it to be true that the respondent actually purchased or sold 
every share of stock in this account, | am unable to perceive how the 
circumstance affect the conclusion in this case. If respondent was the 
mere agent of the appellants in transactions with third parties, there 
might be some significance attached to it. But such is not, as we have 


} ,f 7% . . 7 : * . *y ‘| ‘ ~ > 
seen. the real nature of the relation between e parties. 


Thev were 


dealing, as to this transaction,as principals, and it was a matter of in- 


: 


difference whether the respondent owned or bought the stock he agreed 


ia, +* 5 


to carry.” 

The case of Cobb v. Prell, 5 McCreary, 80, is in 
point. There was no evidence that the contracts the 
broker made with others were margins, but the case was 
decided on the testimony that showed that the under- 


standing between the parties was that they should be 


. te oe ma 


a ne angen — 
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deals in margins. If this be the true theory of the case 
as presented by the testimony in the court below, the 
charge was clearly erroneous. It put the case to the jury 
on the character of the contracts Barber had made with 
the members of the Board of Trade instead of directing 
the jury that the character and dealings between White 
and Barber was the main question, and if they were in 
the nature of wagers, the plaintiff could recover. 


SECOND. 

I insist that White had the right to recover back 
the money although it had been advanced to Barber to 
be invested in gambling contracts. 

This suit was instituted on May,18th 1883. On May, 
10th 1883, the plaintiff in error served on the defendant 
the notice to pay over the money to hin, the plaintiff, 
and not to pay it over to any other person, because said 
sales were illegal and void. 

I claim that White had the clear right to recover 
this money at common law, because it had not been ap- 
plied or paid over. Upon the theory the Court below 
tried the case,Barber was a mere stake-holder between 
White and the parties to whom the sales were made, 
and White had the right, at any time before it was paid 
over, to change his purposes and demand the money. 
Love v. Harvey, 114 Mass., 80, is in point. The money 
bet was demanded of the stake-holder after the bet was 
lost, yet he paid it over, and a suit to recover it from the 
other party to the bet was sustained. 


His Hon., Justice Gray, in deciding that case says: 


“The defendant having received the money from the stake-holder 
after notice from the plaintiff not to pay it over, was liable to the 
plaintiff under the count for nioney had and received.” 


oa 
ie. 


aed 
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At the common law, if White had paid over the 
money, or Barber had done SO by his authority, the law, 
perhaps, would have left him where he voluntarily placed 
himself, but his position was, in legal contemplation, both 
an illegal and immoral one, from which he had the right 
to withdraw at any time, and to refuse to part with his 
money. 


But section 132 of the criminal code of Illinois 


. 


which is set out in the following extract from Pearce vy. 


Foote, 113 Ill., 237, expressly gives the right of action. 


The following is extracted from the opinion in that 
case : 

“Assuming, then, as must be done, the facts were correctly found 
by the trial Court, the contract between plaintiff and Hooker & Co., 
was in law a gambling contract, and hence void, the question arises on 
the other branch of the case, whether plaintiff, either at common law 
or under the statute of this State, can recover that which he paid 
Hooker & Co.‘as money or property lost in gambling transactions from 


the defendant in whose hands the specilic property is found. As the 
solution of this question depends upon the construction that is to be 
given to the statute of this State on this subject, no investigation will 
be made as to what the common law was in such cases. So much of 
section 132 of the criminal code as has any application to the point 
being considered, is as follows: ‘Any person who * * * by any 
wager or bet upon any * * * contingent event loose to any per- 
sonso * * * betting, any sum of money or other valuable thing, 
(amounting in the whole to the sum of $10,) and shall pay the same or 
any part thereof, the person so loosing and paying or delivering the 
same, shall be at liberty to sue for, and recover, the goods, moneys or 
other valuable thing so lost and paid or delivered, or any part thereof, 
or the full value of the same, by an actionof * * * trover * * 


from the winner thereof, with costs in any court of competent jurisdic- 


tion.’ It is said, if it shall be conceded the contract between plaintiff 


and Hooker & Co. was a gambling contract within the contemplation 
of the statute,this provision of section 132 does not apply to, nor does 
it authorize an action against Hooker & Co. for the simple reason they 
had not now any money or valuable thing from plaintiff, upon any 
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BRIEF AND ARGUMENT OF THOMAS DENT, FOR THE 


DEFENDANT IN ERROR, 


ry . . ° « al mr ' . - " lL ¢ : 
[his is an action of assumpsit which was brought by 

White, the plaintiff in error, against Barber, the defend- 

' : ee rT} } ] ie ee . 

ant in error. Ihe declaration contains the common 

counts for money had and received, etc. ‘The case was 


: ‘ } ¢1 ss ' } ee ee 
tried upon the mica of Line rai issue, and a verdict 
I I : 


a 


was found for the defendant. N ) exceptions were taken 


on the trial save one to the charge as a whole, and two to 


special parts thereof. At the close of the charge, which 


was by Hon. Henry W. Blodgett. a general exception 


thereto is stated, and later said two parts of the charge, 


which will be presently noticed, were singled out as mat- 


ter of exception. 
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The controve rsy between the parties has reference to 
a claim on the part of White, the plaintiff, to be refunded 
certain moneys which were idvanced by him to the detend- 
nt on account of damages which were found due under 
the decision of a committee of the Board of Trad 
city of Chicago, for non-delivery under certain sales of 
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And your orator further showet! | 
B. White claims that the said sum of money belongs to him, thi 


said White, and that the said Barber, in depositing said money, 
ee merely as the agent of him, the said W lite ' and that on O] 
abe the secon? day ot April, LSS5, thie said W hite made "at mand 


Upon eo orator that the said sim of money be paid LO him, Line 
said W hite. and then and there notified your orator 
6 said sum of money oon ep d by the said Barber as aforesaid 
was the money of him, the said White, and he then and ther 
forbad your orator to pay the same or any part thi reo! to any per- 


i . ‘ . 


SOlh CXC pt Upon the order of him, the said White 

And your orator further showeth unto your honor that on th: 
lU0th day of May last the said White commenced in the superior 
court Oo! (‘ook COUNLV AN action against vour ol Or iofF7r he recovery 
of said money, which action Is still pend 

And vour orator further showeth unto vour honor that the said 
Barber insists that the said monev belongs to him and hath, sine 
the commencement of said action, cli mand I and how 7 mands and 
insists that your orator pay him the said sum of sixty-seven hundred 
dollars, and your orator has reason to fear and does fear and believe 
that, unless restrained by the order of this honorable court, the said 
Barber will commence an action against your orator for the recovery 
Ol sald Mone, 

Your rator further shows th that it has always be n willing to pay 


} ./ ’ ! } - 
the said sum of sixty-seven hundred dollars to sueh person or per- 

> : ] } . ‘ > Ff sar I " 
sons as should be lawfully entitled to receive the same orto whom it 


could ae the same in safety, ana it Dereby offers to Dring ie Same 
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cd your orator fturtner showeth into vour honor that it has no 
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MI. Barber and James B. White. who are made parties defendant to 
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them the said sum of 86,700.00 does of mght belong and IS payable, 
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. ’ te : ® ‘ . i ’ " > : a ry + 
and how, in particular, t < wa make out their claim thereto, and that 
} } ' | ‘ p ] } I r? : ! 1, ¢ | ’ 7. ] 
the defendants may interplead nnd settie and adwust thelr sala de- 
il l ly 1) 7" | | | Lit? tlline ) Buele 
ithe 1d eLweell { i Hiseives, Vou! Jia i 5.08 5 tp Wiillhy cLbltd CAC SLIVUUS 


and agreethy that the sald sum may be paid to such f them to 
. } ] J " : 
whom the same shall, in the judgment of the court, appear of right 
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U TAMES B. WHITE VS. GEORGE M. BARBER. 


( } ) :, nana dal ,; r ' } ; ” iis 
And thereupon, to wit, on the 12th day of December, 1555, ther 
: ’ » . ‘ } . ont 7 
‘ Ty i ‘ ' " ,’ cy "LS ‘ * ¥F ’ “4 ‘ yi? ‘ ; - 
. Wis Lied I) Said ¢ ims . Ga ialh answer 1) Words ali neu ~~ IOLLOW 
, t + 
hg Lvs \\ 
Bilt 
- 
sl \T] . \ < } 
(% ( ' 
] 4] —T — 
: Be : y? 
il i { ( irs ‘ 5 LA ‘ \ 
’ , 
| 1) ‘ 13) \ \ | . 
il i? ‘ ‘ L?i rPivi sii " ' RTH \il i ,* . 
“ 
4 
, ’ 1» \\ 
. % 1 
A E M. BAR Y JAMES Db Hl 
' . } 
| , @ ’ 4 
| SC} onswer wmes 5 White. one of the defendants 
'<) ‘ j > D es } NN 
he LO COn)] bb ¢ Lilt bank Ol Britis ruil 
, 
y} ’ ’ ae ’ ,7 ’ 
Am«* praia 
a , , , 7? ' 
. . ’ ; i ’ 
I} ~ dete (} ’ res ry , C hye r) nt of Y¥CeDLION LO Sil (} Dri} Qo 
_ 
—, wh 4 : . +} — \ finpat | ipyvit t} tenid com- 
a \) infil t ‘ 4 “4 = >> ; i‘ { ’ - ‘Fe. ‘ sc til ii ~~ ‘ hel iA ili 
‘ 
plainanpt nosit in its office in Chicago the sum of sixtv- 
r? i i H | ii _ it} e, Li = ‘ iv ii bitahy’ YU iif 4iii Wi i ‘ 
f . 
} } } ! ' ’ t , cy t +}, ' iif | +} " lefe} ili 
= Ven iui f + ‘ + + iw a i ,' ee pe ) i Cred! ) wilt ‘ A Miadtil , 
\ > } ] ‘ 4} ; ] ‘ 
y)} 
(7er roe i Ba Del ‘ (] ae ~ a’ ‘ 1) bill ' Sii\s Loa Sola SIAULV-Sé Vi id 
, , 
honda) ' } } rT recy ; m2rY? 4 ney placed w\ ti Is ad ss 
Si\4A i144 t tf Vaile ~ ~~ ; ij ‘ 4 4 Us SuUiil pi MOOT pac i { 
ee ‘d Barber to ] < ‘d Barber 
mendant i] ne DANAUS OL Salad mrvper to be usea DY salad marver as 
; ‘ ; ! ’ ’ } ’ 

: . ’ ’ ; ’ yi<cy ’ >\ 7 ’ ‘ ') 7 a? ‘yrs s+) : ‘} Le .s . . 
nargins (aUWOIOY COMNnLUaCts WiliCl) Said Barbet Wis tO DIAKE [ol 
4 } { j r ’ j 4 - } , 3 _ 

. " . " 
i} m (te i@ tq) i if i) eee (i ei tet iii { iii¢ 1¢F¢) Lijal Sila mire ? 
, , , 
’ ; +} ; + " + 
a &a Du = ‘ ‘ i | = i’ Cll pD ' I i’ lit O\ ij ~~ it it baat, : i { ‘ mont is 
A A 
' \] | ' \ |) TRQ* > ‘ | ! ¥ ’ bline ’ 
I pl j , ‘ \ Pua ‘ d i mn ereaes Ceruall LidiWil td COUOll- 
7 , , , , 
, + : > ’ P { | , i 
Lracts W1] “ilk Inenvers ¢f Sald board OI trade, Which contracts 
. " , ] a yet .» t«) «+f | ,7 } | 
Wi re UWS ’ f } w<Lit Ji ' Lal ‘ij ; i its 2 | Wil ii »\ m<«l it 
; . 
a j ’ | j - - Ff \ | 
Barber ’ . j | we ore 1c) oe (if ilV¢ rec] 9} i1\ Lime 11) ily. i ) 
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SS“ os NLio} f th nretena Pe re} Ser but rs sald pre- 
i amd 4 ‘ ‘ ‘ ‘ i viit neat Citic } ii ' i« os av i aliiy cli i { 
} ; , ’ P } . , 

Tf cy ry ' ‘) ' , : os ‘ i ‘ ry. 
Lenaea CO] ee ~ mytLit <i rere i’ rill cAiiti COVE! aiid wilt readi bnten 

} } ’ 
. | he | ' ‘ff ; ; ; sf ’ } } 
LIOn Vil ‘ Del . \\ ~ \) ~) 4 ‘ Sal ‘ pl Claed COLLPACLS »\ | i‘ pry 
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4] ’ ’ Ta ; . ‘ +} Ts. vad ‘ | ~ ic Ww | yf Ws 
Like Livy Vil Ai’ ‘ ‘ iv VELWeeL wiit price Jj \\ bi' i <i eherea! Val 
} ] ‘ > ‘ | } ] ’ ] a 
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solid and C I rk pri 0 he same when deillvery thereo! shouid 
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; } , 


? ’  < . } . , . 

' + : : ‘ ’ ? , ’ _* ‘ \ iy " . 

hund! L dgdoiars O| the money Oj this defendant sO placed 1) 

lo DIS DAaNGS as alioresa'd and gadeposited the same with tne sald 


; 


Mi rehnants Bank of ¢ anada as security for certain O] said pre- 
tended contracts, which is thi samme sixty-seven hundred dollars 
turned over tosaid complainant by said Merehants’ Bank of Canada, 
that while said money was still 1h} the possession of complainant, 
to wit, on April 2nd, 1885, this defendant notified both said com- 
plainant and said Barber not to pay the same to any one but this 
wer 


And this defendant, further answering. admits that he claims 


- 
; } } ‘ . . 
Sadia Money ana ua, Le has commenced a SUIL al law acalnst said 
complainant ror Lilie recovery thereof, us stated in sald bill. 


JAMES B. WHITE VS. GEORGE M. BARBER. | 


(nd this defendant, further answering, says that he does not 


| - : } | ’ ol . . 4} + j ] 7. 
know what claim said Barber makes to said money,and that he has 


] ° . } P ' : a : 
ho knowledge, Information, or bvellel rest} Cung tne allievations ol 
said bill not hereinbefore expressly referred to 


All which matters and things this defendant is ready to maintain 
and prove as this honorable court shall direct, and prays that said 
money may be adjudged LO him and such proceed! a had s lo 
equity appertain 

\MES B. WHITE 
By STILES & LEWIS 
H > 

And thereupon, to wit, on the 7th day of January, 158584, certain 
NrneceediInaese wer had and One} i, i? ’ ~ ¥ ~7 , rele 
})1 Litit? ' Phiitad iil il i i i ’ i 
and heures following. to wit 
14 B 

THe Bank oF British Nortn AMERICA ) 
IWov4. ZZoZ 
GEORGE M. BARBER ef a 
lt appearing to the court that the appearance of the said defend- 


ant. George M. Barber. was entered herein on the third dav of Sx })- 
tember, A. D. 1SS3— 


On motion of solicitors for the complainant, it 1s ordered that the 
said defendant plead, answer, or demur to the bill of complaint in 
this cause Instanter. 

nd said defendant, though solemnly called in open court, came 
not, but made default. Whereupon, on motion, is ordered that the 
complainant's bill of complaint be, and it hereby is, taken as con- 
fessed by said defendant, George M. Barb 

And thereupon, LO wit. on the llth lay ot January, LSS4. the re 
was filed in said cause a certain answer in words and figures follow- 


STATE OF ILLINOIS. | 
f ook f OU nty. } 


‘ 
. 


The answer of George M. Barber to the bill of complaint whereby 
the Bank of British North America has impleaded this respond- 
ent with James B. White. 


This respondent, saving all benefit and advantage of exception, 


. ' , : 2% 3 
etc., SAYS, for answer to so much and such parts Of said bill as 
ld he Is advised It 18 neces ssary or mate rial ror him LO answer, 
ae " ' , 
Lnat 1t IS true that the complainant Is Indebte d to him in the 


sum of sixty-seven hundred dollars ($6,700), which said indebtedness 
is for moneys deposited by said respondent with said complainant as 
il bank doing business inthe city of ¢ hicag o Thisre spond nt Opt ned 


an account with the complainant, and from time to time made de- 
posits of money with the said bank and drew checks against the same, 
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so entered into by respondent at the instance of the said White, nor 
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ito by this complainant, without this. that any matters and 


things in said answer stated sufficient in law to be replied unto 
Ye } . 7 . . — . } “ } ; ' 

confessed and avoided, traversed or denied, is true 
All which matters and things this complainant is and will be 


* 


ready to aver and prove as this honorable court shall direct, and 
humbly prays and as in and by its said bill it has already prayed, Ke. 
BOUTELL, WATERMAN & BOUTELI 

: ' 


All seus Tor (om) 


** 


And thereupon, to wit, on the 18th day of January, 1884, 
35 there was filed in said cause a certain petition for removal to 

lederal court; also certain proceedings were had and en- 
tered of record: also a certain bond was filed in said cause; which 


‘ 


,* . - \ : > 

: , " ‘ . ‘ ‘> ‘ . +) + , @ 
petition, proceedings, and bond are in words and figures following 
> 4 ‘ ‘ 


STATE OF ILLINOIS, | 
f } »f ot f ook. } 


a.’ 


In the Circuit Court of Cook County, Illinois. December Term, A. D. 
1ISS3. In Chancer 


THe Bank or BritisH NortH AMERICA 


GEORGE M. BARBER and JAmMeEs B. WHITE. 


Petition for removal to the 


circuit court of the United States, north- 
CTT) district Ol [| LNOIS, 

5 ur petitioner, Georg \] Barbe! ] 3] Dit\ shows to this hon- 
orable court that the matter in dispute in the above-entitled suit 
exceeds, exclusive of costs, the sum of five hundred dollars. 

hat tne Controversy 1?) said SLIt 1S by Lween eitize lis ot different 
States—that is to say, the bill of interpleader in said suit was filed 


; 4 , | ' .. | | > wate + i . »¥ ie = * e. ¢ : . 
by the Bank of British North America. which said bank was, at the 
. . @ ‘4 . . «< e ’ --* . ’ 
commencement of this suit and still Is, a subject of the Kingdom Ol 
? | . ’ ,] ‘ ’ . = ' 

Ireland. by which said bill the detendants, who 


ae ses ae 

were, at the commencement of the sul and still are. citizens of 
“Ss Tk ’ ‘ : ] ; soars, | P — . " 
oD gaitierent States, wer required to Lite rplead as to then respect- 


. : } - 2 
AY claims to the moneys mentioned in the bill. 
hat vour petitioner, one of the defendants. was, at the time of the 


P Siac aS en ane _—s I? ' ans 
commencement of this suit and still 1s, a citizen of the State ol [1 li- 


. : . . } . ‘ ’ ty l. ; . ’ 
nois: that James R. White. the other of said ‘defendants, was then 
. ‘ : ‘ . , | : : | ;” . } 
and still is a citizen of the State of Indiana: that the said defendants 

’ ’ } ’ ’ 
have i 5 \\ read ir SHLIG CHUSt md tha tLroversyv to be adeclad d 
, ? ' . . 7 ‘° , . P 
under sald answers 1s Detween sald det naa ~ 
. « - » Bow : | j dhas beds sa fla , 
And your petitione! further shows tha his petition 1s filed at the 


ee 


: 

. ' , ; . : ' 

term at which said cause could be first heard and before the trial 
thereof, aud said cause was not subject to be tried before the present 


term of this court. 
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JAMES B. WHITE Vs. GEORGE M. BARBER. 2 | 


: a c ir ir } ; , = “4 — — , . 
GISpoOSItION OT this cause, Sublect, bowever, to ilke order DY the court. 
i e/ 


ils if the Money Were paid Ito the reg SUry ot the court or to the 


LS Jan. 26, ’S4. 
STILES, LEWIS & PALMER, 

kor Jas. B. Wite. 
DENT & BLACK, For George M. Barber. 
BOUTELL, WATERMAN & BOUTELL, 


Solrs for Complainant. 
+ 


’ ; } > 71 ' ; 
Endorsed: Filed Jan’y 28. 1884 Wim. H. Bradley. clerk 
. . . } ) 
Afterwards, to wit. on the tw 1 day of May.in the ad- 
} ‘ ‘ i] : } 
urTned May term oj] said COUT \ } ISS4 I ne reeord of thie 
; 
proceedings thereof in said en se, before Hon. Henry \ 
>? } ° 
blodgett, district judge, are 1 ntries. to w 
{ij 
rr ' P D ae ; ? _ _ . ~~ 
Hoe BANK OF BritisH NortuH AMERICA 
iS, ~ tn) Chancery. 
. + y ° . 
GreoRGE M. BARBER and James B. Wurtre. } 
gah = . } ’ , . P fi . 
iis cause came on to be further neard at this term AITLE] the de- 
f ] i. . ] ] . enka 4] iii : > } 
fendants had interpleaded and set forth then respective Cialms to 
} 2 . . , } _ } , ] ] 
the money in controversy, and Was argued OV Counsel: and upon 
. . i 
: .  s } ' } } ‘ : , . 
consideration thereof 1t was ordered, adjudged. and deereed as fol- 


lows, namely: That the said Bank of British North America 
Lf is entitled to its further costs herein expended since the en 
of the order of January twenty-sixth, 1884, and the costs of said 
Bank of British North America allowed to it by said order of Janu- 
ary twenty-sixth, 1884, as well as the costs allowed by this present 
order, the whole costs amounting to forty-eight doll 
cents (S18.50). and to be paid out of the fund of sixty-seven 
dollars (86,700.00) vet remaining Ss b\ stipul: 
thie said Bank oO} British North (mi rica. and thre residur of the sald 
Is. atte r the reservation of sus I) c* sts. shall be paid bD) ~ Lid Bank 
of British North America into this court. 

And afterwards, on this day, it appearing that the said Bank of 
British North America has paid into this court the sum of sixty-six 
hundred and fifty-one dollars and fiftv cents ($6,651.50), | 
residue of the funds aforesaid— 

[It is further ordered, adjudged, and decreed that the injunction 


a 


at retotore ordered here mm be, and the same 1s, made pr rp tual, and 
,* . : 
bISTMISSea 


? 


rom the litigation as well in the suit at law commences 
by the said James B. White as in the inte rpleader and eontroversv 
herein between the said James Bb. White and George M. Barber. 


that the said Bank oO} British North America be finally « 
} ~ } 


agvalnst it 


LMS Bb. WHITE VS. GRORGE M. BARBER 


ln Chancery. 


GEORGE M. BARBER and JAmMEs B. Wuirks. } 


15 inthe Matter of the Inter} leader be tween GEORGE M. BARBER 


Lyk LUA i 
and JAMES B. WHITE. as defendants in the bill filed : against 
the mM by Line Bank O] British Nort h Ame rica 

This cause came on to be further heard at this term after the said 
Bank ot British North : \imerica had been dismissed, t he said James 
§ White and George M. Barber having previously interpleaded and 


>. iit ‘ al a 
set rortvn toner respective claims to the money In controversy, and 
} } ] ’ . — " ° . . 
was argued by counsel, and upon conside1 ration thereof it was or- 
} c..1) a 
aqaereda, ad agved, al d gqgecreed as [oliows, namely 
That the said George M. Barber was and is entitled to the sum of 


's ($6,700.00) referred to in the bill of the 
said Bank of British Nort America, and is entitled to receive the 
sum of money _ sited in this court by the Bank of British North 
America on account of the said sum of sixty-seven hundred dollars 
($6,700.00), and that the said James Bb. White has no equitable title 


" ] , ' ’ 7 
sixtv-seven bundred dollat 
r 7 
; 
: 


to the said sum or any part thereof as against the said George M. 
Barber, and that said money be paid over to said George M. Barber 
or his solicitors, and that the sald George M Barber recover of the 
said James B. White the costs reserved out of the said sum of sixty- 


seven hundred dollars ($6,700.00) by the said Bank of British North 
America, which said costs were taxed at forty-eight dollars and fifty 
cents and Lhbat he said George M. Barber do also recover of the 
James B. White the further costs of said George M. Barber 
herein expended, taxed at the sum of —, and that the said 
George M. Barber have execution for all the costs aforesaid 
so allowed him. 

And thereupon said James Bb. White prays an appeal to the Su- 
ates, which is allowed on his filing a 
r to the law and practice, with 
1 the penal sum of two thou- 


preme Court of the United St 
bond herein, conditioned accordin ng 
Si curity. LO be approved by the court, 
sand dollars, within thirty ty days. 


On the same day, to wit, on the twenty-ninth day of May, 1884, 
there was filed in said clerk's office a stipulation in said entitled 
which said stipulation is in the words and figures following, 


Stipulation. 


In the United States Circuit Court for the Northern District of 
Illinois. In ¢ hancery. 


Tue Bank OF British NortH AMERICA 
Ys. 
JAMES B. Wurre & GrorGE M. BARBER. 


eed by the defendants that the testimony taken in 


- . } . ] . 
lt Is hereby agre 


the case of said James Bb. White against said George M. Barber, 


—_— 


.)> 
a?) 


TAMES RB. WHITE VS. GEORGE M. BARBER. 


brought in said court, upon the law side thereof, & in which final 
judgment was rendered this day for the defendant, shall be used & 

introduced by the party taking the same as liis testimony on 
7 the trial of this cause; & each of said parties has also taken 

further testimony by agreement, which each is also to have 
the right to read upon said trial, all of which shall be read as evi- 
dence on said trial, & no objection shall be made thereto on account 
of its informality or the informal manner in which the same has 
been taken, but the right to make & insist on all substantial objec- 
tions on account of the incompetency or immateriality of said testi- 
Inony is reserved to each of said parties. 

The pleadings and orders of this court, on the law side thereof, 
and the final judgment in said case, at law, of James Bb. White vs. 
George M. Barber were read in evidence herein on the part of said 
George M. Barber, and the same are to be embraced in the tran- 
script, if any be made up, for the Supreme Court. 

Chicago, May 2/7, 18584. 

L. M. NINDE, 
(Counsel for J. BR Whate. 
DENT & BLACK, 


(jf f nunsel for (70. M. Barbe ve 


Endorsed: Filed May 29, 1884. Wm. H. Bradley, clerk. 


iS In the United States Circuit Court for the Northern District 
of Illinois. 


James B. WHITE vs. GeorGE M. BARBER. 
In assumpsit. 


Be it remembered that the above-entitled cause having come on 
for trial upon the 4th day of February, A. D. 1884, before the Hon. 
Henry W. Blodgett, judge of said court, and a jury duly empanneled 
and sworn herein, the plaintiff, to maintain the issues on his part, 
introduced the * lowing evidence—that is to Say. 


James B. Wurre, the plaintiff, who, having been first duly sworn 
as a witness in his own behalf, was examined in chief by Mr. Stixes, 
and testified as follows: 

Q. Mr. White, you are the plaintiff in this case ? 

A. Yes, sir. 

(. State whether on or about the date or on the date which this 
paper bears you served a copy of it on Mr. Barber (showing witness 
a paper) ? 

A. Y es, sir. 

The Court: What was the date? 
Mr. Stites: April 2nd, 1883. 
The Witness: That is the paper. 
Q. This is a copy? 

\. That is a copy of the paper. 


. 


D4 [AMES B. WHITE VS. GEORGE M. BARBER 


\\ +1, 4] Sal rt 7?| = 9 
ae 1 do with the original, of which this is a COpy : 
L | ne with Mr. Barb 
te , \ a. . 2a . ‘) 
J. WH hy one with you at the time! 
’ \ SI) 
a * 
) Wi 
& 
‘ F | ‘4 7 . 1 
Ros VicA nur was with me 
.% = ; . } ae oat sale —_ = ; 7 x 
sel for plaintiff reads in evidence paper addressed to G. M. 


‘EXHisit No. 1. 
4 " 
io \] B ro Ks 
i. ‘ + . ) 7 ] _ ° . ] ] | . +) 7 x . 
in a statement made by you, dated October 30th, 1882. of deals 
4 ’ , ‘ va 7yy 7 ; } } ‘sy ] i . } ’ a ree ’ . LL ° 
made on m int on the board of trade, Chicago, you acknowl- 
‘ j ; ta .% | ‘ q ”~ 


dge a balance in your hands of $11,412.50 1n my favor, being, so 


] i. & : ] - : 
the statement says, the difference between price you — 100 M 


July spring wheat for me, and the selling price of same as fixed by 
the board of trade (1.35), including your commissions of }c. Now, 
you re here! otified that I claim all contracts for sale of sald 
wheat to be cal & void, and rbid you to pay over any part of 
said money or balance to any one: and I further demand the im- 
mediate pa it thereof to mysel! 

“Dated Chicago, April 2, 1883 

“JAMES B. WHITE 
©. Did Mr. Barber read that p 
\ Yes Si] ie re id { : 


} » af anew ) 
he say, if anything ‘ 


uid not pay that money over. 


' 
, TF 
‘ : 


hat money being or not being 


’ ; : ; 
— = , . ; —— ; . ‘ — - . ‘ , 
. s% Jaee 4 . RAchi wt : VY ' Ait Lit pa lt OV ¥ | ask LO 
7 ’ y ' * 
@ . i 1} 7 | 


. | st 7 =e t » | ‘ » «+ . . + 
A. ‘lo me; he said he could not pay that money to me: said, 


cannot pay Lbat over to you: you hav-nt got that. 


Mr. Srites: Was anvthin: 


ing further said ? 
A. Yes, sir. Well, said I, “ Yes, vou can; I demand the money, 
and J ought to haveit.” He said, “ You don’t mean that actually?” 


Says I, “Yes, do; I want that money; it is mine, and |] should 
have it.” Well, he smiled and said, “ No: he could not do that 
and he Wa lked 1 In LO the board of trade 
©. Was that ar san all that was said? 
A. That was about the substance of what was said at that time. 
@. Now, how did this $11,000 and odd dollars hom get into the 
hands of Barber ? 
A. Well, sir, that is my deali 
many years, with Mr. Barber. 
(). When did you first m: = Barber’s acquaintance ? 
A. In 1879: December, 187 


ngs, extending away back a good 


arber, Ksq., dated Chicago, April 2nd, 1883, signed James Bb. 


<< eli 


ce iti 


ems 


= 


JAMES B. WHITE VS. GEORGE M. BARBER. a0 


Q. Had you had an acquaintance with him, by letter or otherwise, 
before you met him in person ? 
51 A. No, sir; I was introduced to him by Mr. Maltman, and 
agent that I had in Chicago. 

Q. What occurred between you and Barber at that time? 

A. At that time—it was in the first of December, 18S79—I came 
up to see him about 100,000 bushels of corn I had sold. 

©. How had you sold it? 

A. Or bought, rather; I had bought it for December delivery. 

Q. How had you bought it—in what manner? 

A. I bought it through Mr. Maltman and Barber—that 1s, I had 
told Mr. Maltman or wrote him some time previously that | wanted 
to do some trading on the board of trade specially - that | believed 
| could make some money if I had a fair show—that 1s, providing 
he would trade with responsible parties; that if I made my money 
that 1 would be sure to get it; that I had, at least, heard that there 
were a good many parties even made money and did not get it. 

(). This is what you told Maltman ? 

A. That is what I wrote to Maltman—that if he could place a 
trade with a responsible person I would not hesitate to trade. He 
wrote me he had a good party that was perfectly responsible, and 
he could place my trades safely with them. I then commenced 

buying December corn. 
o2 (). Who was the party that he said was perfectly respon- 
sible? 

A. Mr. Barber. 

(). This defendant ? 

A. Yes, sir. He lived out in his neighborhood, and he knew him 
very Well; he was perfectly responsible, and I sent Mr. Maltman the 
orders to buy December corn. I think it was in September I sent 
him those—Septem ber and October. I had bought 100,000 bushels 
at one time and another, and the market went against me about 
$4,500 or $4,200—something along there—and the payment of the 
deal had to be secured at that time—about the 1st of December— 
and I came up to see about it. 

(). Is that the time that you saw Barber ? 

A. That is the time that Mr. Maltman took me up and introduced 
me to Mr. Barber. 

Q. What occurred between you and Barber at that time? 

A. Well, he took me into the board of trade amongst the members 
the first time I had been there at that time, and we talked about 
dealing in general. I remarked to him I had got on the wrong side 
this time. He said, Yes, it was rather a heavy loss. Well, I said, 

“That is true; however, I am uot afraid to lose—that is, | am 
53 not afraid to gamble with those fellows, just so I get a fair 

show.” Says I,“I propose to get my money back where I 
lose it, and I will try it again.” Says I, Will you have to close the 
deal to-day.” He said, “ Yes, we will have to close it to-day.” 

Q. How large was your loss at that time? 

A. The loss was about $4,500. 

Q. Did you pay it like a little man ? 
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[AMES B. WHITE VS. GEORGE M. BARBER. o1 

A. No, sir; not a thing of any kind. 

Q. State whether up to that time any suggestion or requirement 

on the part of Mr. Barber to deliver had ever been made. 
64 A. No, sir. On the contrary, we talked that it was never 
ex pected LO handle the property ; merely to trade in the dif- 
erences. 

(. At the time you settled all previous deals, about the Ist April, 
1SS2—was it the last of April t 

A. About the 19th of April. 

©. Well, how did you stand then ? 
A. I was in that April corner. Previous to that, in‘February, I 
was up here and had done some scalping that day—about probably 
100.000 bushels of wheat. backwards and forwards—5,.000, 20.000, or 
whatever may happen—and I made some money that day—probably 
about $1,000—on the scalping market, and I was about leaving to go 
to New York, and that [ remarked to Mr. Barber, “ Now, | would 
like to sell some wheat, but I am afraid of the corner.” And says 
he, “ No danger; you need not be afraid of no corner. There is no 
corner, you may depend on that, in this market.” 

(). That was 1882” 

A. 1882; and I remarked in St. Louis they had had a corner there, 
and they had had one in Milwauk: c, and | think there will be One 
here. “No,” he says, “ you need not be afraid of one here.” Then I 
says, “Sell me this 20,000 April wheat He sold it at 1.19 cents, and 

| sold 20,000 the next day. When I got home — telegraphed 
65 him to sell 20,000 more, and I went off to New York, and.a 

few days developed the fact that there was a corner in April 
wheat. This was in February, and the corner run along and ran it 
up to 1.30 and back to 25 and clear up to $1.38. About April 19th 
| made up my mind there was going to be no relaxation of this 
corner and I might as well close it out; so I telegraphed Mr. Barber 
to close out ny deal. 

The Court: That was 40,000 ? 

A. No, sir; it was not 40; I only had 20 there. I had taken in 
20,000 when I was in New York. 

Mr. Stites: By that telegram ‘ 

A. Yes,sir: from New York: so it left 20.000 out: that left 20,000 
OFM 1} 

©. On the 19th of April? 
A. On the 19th of April. 
J What did you do with that 


; 


I ordered him to close the deal, and he closed the ad 21 99 
A Orde»rees Mth LO Ciose Lone aeai, ANd ne Crosed toe ai i 2). 
% , . , +} : , . 
* + . »* +? . .* . . ’ , sa @ ’ .*> .? i ‘ 
ft Involved <i ites, With cui 1) \ mary ts. cs cit ‘ abo ss Nt } sae ebhata ™ 
, . * 
to that [ at once instructed Maltman to pay 
;*) ' ' .* Dw .* —" —" } ’ sa @ 
tit \ 4 i | 1 Vou “i \ Vi ‘ ~~ 4% =< ‘ ' 8 3 
* , > a . a . s * . *) , , . 3 . . j 
\. | closed it out a lass of S1.SS ihere was a loss, | think, 
>) ’ SS UNM) 
Pon . } S am } 
\ir. Dent: What time was t! 
\ i} +} boon \ ert POeh PSS“ | i FOr ka tat th 
, LE WAS MOOUL SLPIPEL 2evtil, | a Was POLTIELE Paiste el Lilet 
ey? ; } } : ‘ ’ ; 
_ "+ + } iS ." ‘ ’ ; , . * — 
There was one deal nung open untli the last ol (pri i 
‘,% _ ’ ’ } } , 
Ob thought the corner would be maintained Lhbrougn; conse- 


quently I closed them at a loss of something about 35,000. 


du TAMES B. WHITE VS. GEORGE M. BARBER 


tand you right you were out 
A. I was out then. There was a balance still owing Mr. Barber, 


He done so. The margins were exhausted that I had here, 


" ° , ’ : iii } . 
and he drew for the balance. about SSO00. to close that deal: so then 


] , . | ] i] ) ’ 
(J Now, the we have mot tne deals all closed even 


+) 


ri y . } , > . . 
() What Lnen occurred vpetween vou and Barbe oe relation to 


19 
anv deais on the board 

A. Then I was in Washington city about the latter part of April, 
ind telegraphed from ther- to sell July wheat 

(). \ It what date cI \ Isaiv vou te leo) iphed lh m ? 

\ | rr iil Wis I \\ ishineton 

(). This is the telegram from Washington, dated \pril 19th, 1SS2, 


‘q. M. Barber. board of trade: Sell 10 Julv wheat: will be home 
on Saturday. J. B. White.” What does 10 Julv wheat mean ? 
{. 10.000 Julv wheat 


' ] ' . , . , 
\. I think | sold some more from Washington | am not 
, } } ' pe % ‘ 
ts ' sat 4 .% +a t? ' ‘ . 
Oi; ositive. but it runs In my mind that | did—10.000. 


they can all be read togethe 

Mr. Stires: All right. Suppose you dothat. Iread the first one 
Go on with the next 

A Phere : Wash ngtion again Lpril 22 nd Ly \I Barber Sel] 
1O July wheat at opening; telegraph National Hotel hat 1s 
where I stopped And the G. M. Barber, board of trad Sell 
10 Julv wheat at opening.” That is from Fort Wayne. I had goi 
home. That is April 27th 


‘5 . | —s Jwiiat ’ } lect . '% ] ‘ — fos . \V by) . 
Phe COURT: April with and aia you telegraph Irom wushillg- 


20.000 Julv wheat at openings.” That is Mav the Ist. Then Mav 
the 4th again, mvself to G. M. Barber from Fort Wayne, “ Sell on 


1] *) IT. ] ’ ’ ‘ 
ealli ZU.VUUU July wheat. 


\ ‘his is Mav 6th | had a pront in these deals and | 
ate Will I) Wn COVE clos i out 
©. How much did you order covered ? 
\ Cover the other 20,000 and resell at half cent advance.” 
Mr. Srites: That 1s, take your it and sell 1t again ? 


pron 
4 
i 


vne, “G. M. Barber. board of 


° , ’ ” , ’ 
. : = : ‘ 
\ Yes. yes: then there is Fort W: 


] ‘ : 7 ’ (> " . e . " ~ . . > . } ® ? - 
trade: lf markel touches 0} cents cover oU: reacts to sé, resel| it 


again.” This May 6th. | hada profit in that. you understand : conse- 


JAMES B. WHITE 


quently I wanted it stored and 
at 1b. 
30,000 July wheat.” That is M 
there 1s May l7th to G. M. 
The Court: 
A. Yes, sir; 
7th, “G. M. 
Mr. STILEs: 
A. No, sir. 
\’. Let me 
could upon 


That means op 
at the _— 
Barber. board Oo! 

I notice you do 


ask you wheth« 
the state of the 
every morning; then we had 
kept us posted, Loo. 

(). ‘ihey — got a b 
Ov A. Yes, s 


what the market was, or 
Fort Wayne ag: ain, 
LO.O00 July oats 
©. Do the oats figure in this 
A. Well, hes may, because | 
there is Fort Wayne, May 19th 
July touches 23 cents cover th 


minu 
‘To G. M. 


a prolit, of course; 


Then there is. a M. Barbs 


| ; 
DIArAReL a 
A. Oh, yes: | rot telegrams occasionally 


XY. How wl has it be 
it has been there for three \ 


e last 30.000.” 


VS. GEORGE M. BARBER. eo 
resold again and take another chane 
board of trade: Sel] at opening 
ay 15th, also from Fort Wayne. The) 


‘Fy 
— 
} 
I} 


Barber. 


ening price—that “at opening?” 


price in the morning. This is May 
trade: Sell 20,000 July wheat.” 
not mention the price there. 
r you had ke pt post d as far as Vou 
that distance ? 

nally, besides got a circular 


t-shop in Fort Wayne which 


, 
> sz, 
cl WDUCAE 


] ] ] ») 
| ’ ’ . *s> 
LICK ‘shop there 


i] ‘J 
1) ere 
yours. We COU ld tell anv houn 
te. almost. ‘Then there is May 18S. 


Barber: Sell 10,000 July wheat and 


balanes 

2000 0n them in July. Tl 
Se M. Barbs r’, board of trade: if 
meaning that would | 


that is to cover the deal. 


©. Do you know whether it was covered or not? 


Oh. I eouldn’t tell: I thin! 


©. Without look 


ne over these statements 


k it was. | am not sur 


A. I eould not tell without: no. 


The Court: You 


is May 20th, Ft. Wayne again, ‘ 


50.000 wheat at 23 cents.” meant 


at that time, 
but evidently had, because 
The Court: 50,000 bushels a 
A. At 25 cents. 
Mr. STILES: 
70 A. Yes, sir. 
). You abbreviate it 
A. Yes, sir: he 
— 0 Slag M. Barber: Sell 
 thatis. The next 


had been sell 
A. | had been selling, VOCs ; that 
ered would be equivalent to buy; lI 


20.000 corn though 


You mean 


knew what it meant—S1.28: that 


this time? 


' } 
ould be DuYVINge: ft 


' P —, 
Lice rstood that. 


‘Cover corn at 71 cents ai 


Wi rad COV- 
Now. there 


nd the last 


ead 
— 


Ing to vuy. I ‘wine sold some corn 
1 the telegrams here don’t show it: 


L corn yee 


is what it Is. 
on eall 20.000 Julv wheat.” 
telegram is May 26th,“ G. M. 


Krom 
Bar- 


ber: : he ori 10,000 July wheat, 24 "—at 24 cents, o1.24- —“and resell 
it at 43,” meaning if it went up a little to resell again ‘aie another 
trial at it. ‘Then there 1s May 9 


ide: Canc any orders that you 


| suppose some of them were ul 


. ome 5° l 


it xecuted. 
to do, | presume, when that we 


~oth, “ George MM. Barl er, board of 


i have to buy orsell for the present.” 
and I was hesitating what 
‘ort 


Hit. Then there is May 2ith, 
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5 , * 
A ? ; - ’ ‘ ” : 
\) ~ ‘ | aS © aataat L?i ~ ‘ Ay \\ css | ~_ A ‘ 
“* . . : : 
’ ; ’ ; : . 
rs ,oU 1 \ \ is wiht Vv we 


i> | 
i? / \ irs ~~ _ 
' } 1) \ . \\ ~ 
" aA + a 
\ Ves ~ | i| ; $ ’ \\ 
\/ Vr ~ ’ ~ ’ ;\\ 
A. Yes, sir; [ have sworn | except from his clerk 
Like s one irom ¢ . KS here 
J (/ne iron Is Cierk 
’ : 
\. Yes, sir: the last one 


, 
’ ’ 


() Were they Or) | hewitt the ti » ti lot 
ere LneVv recelved UVOUlL Lie Ime they veur dul 


Q. By mail’ 
A. By mail. 
(). Did you come up here to Chicago about that time—the last of 
July? 
A. Yes, sir; I came up on the last of July. 
. What talk did you have with Barber? 
A. And talked with Barber, yes 


24 . Ries . . 4h :] " ° aile ; " ; ; 
Q. I will withdraw that question. Tell the jury whether you had 
‘ 1] oa4 > . . 5 . 1, i. " } ] ] , le | 
any talks with Barber before this time named, the last of July, along 
. . 7 , ". = 
while deals were running, sav along through June, Mav and June, 
’ . " " P ’ . ‘ ’ , . 
: he way in which the business was to be conducted, and so on 
| } } a be Ld , , ° 7 ’ ’ y* »7 > . ty +] } — sy ? ie i . + * ben 
A Naa Aa Frenrl MANV CONVersavuivons With ONL aL GLUerelt tlues 
, , 
as to the nature of the Dusihness 
.** y , 
F Do you recoliect WHat LOOs« \ SULIOnS Were 


; 


‘ » . : ‘ ,% : ‘ } ‘ 1 f 3 ‘ 
A. 7 ne of them was—specially in that month of Febru- 


cate was ,Paat Fi ii : . 
ry LOS Wile Wils l] Lie] 
©. What was tha 
\ | Ss .% 1 . ti 7 , ‘> . " ‘ 7} ‘ ° . . e. 
=, PLIK { } \ i +e.8. B<t — \ *' Lici i : ’ aia . ® 
. ’ , ‘ ’ 
, . . ’ 
it in regard to making se des in April wheat, when he in- 
’ ? ; ’ 
>) ? ’ ’ : >. P . ‘ 
rmed me that he did not think ere Was any corner in April 


wheat, and I was up from the fact that there Was a corner scare in 
St. Louis and Milwaukee, and I did not want to be caught in the 
corner here. Well, he assur | V hat there would 
be no corner. 
74 Q. Well, you have been over that? 
A. Yes, sir | 
Q. After that, did you have any conversation with him about the 


i . 
mahner in which the business was done over there Li} relation LO 


_ 
nd 
oe 
ee 
— 
ad 
= 
— 
Cd 
—€ 
me 


these deals ? 

A. No, sir; [ wasn’t up and seen him until July after that, but at 
that time we had quite a conversation as to the nature of the trade, 
the hazardness of the game, as we termed it; that I had been doing 
well enough lately—got on the right side, which I did on that par- 
ticular deal. 

®. We will come directly to the time of the settlement, the 19th 


of April, 1882, whether up to that time any grain or other commodity 


] 
rf 


. 


. 


> 


lemand upon you by 


Db 


IAMES 


JAMES 


» 
Pe 


‘Ol 


What statems 
October 30, 


RT: 


STILES: 


Mr. 


thre ok deals in controversy, the 


’ 


WHITE 


1882, 


VS. GEORGE M. BARBER. od | 
nt is that—of what date 


tement which we clait 
= Ir 


a sta 
partic 


n reserves 
1e upon which this money 


4) ? 
ada Vi 


was put up. 

The Court: You offer that now‘ 

Mr even: Wha aie that in connection with the written demand 
reading): “ Chicago, October 30, 1882. A.S. Maltman (J. B. W.) 
in account with G. M. Barber.” Bb. W. is who? 

The Witness: Is mé 

Q J. Be White. ISS2. July 1, balanee, $12,000.00.” Had he 
that balan 

A, y es, SII 

@. Money that t you had furnished ? 


y Cs, sil Ts 
@. Cash money ” 
id A. Yes, sir. 
() ‘July Srd, draft. 


A. Yes, si 


So U0U 


Do you recollect sending him 


. . : . . } . yo )- *% 
Q. “September 11, profit, as per ‘statement rendered, $931.25, 
‘ , , ‘ . 7% . ’ ° 
etc. (Counsel reads remainder of s nent.) What were his com- 
missions / 
: ' : ad F 
A. A quarter of a cent on w! _ it Is, a quarter oF a cent a 
a Ss 
WUSLIC I. 
|. oy , . om — 
(). What were they on corn 
dy : } ‘ ' 7. | | inl ‘ 1} f ? ’ ' “1s ] ) 
A. ( 1C-C1lyY ith at one tinn ana i HbInK Aa quarter towards the 
} +») } ‘ ont | ' } “y | | ‘ : *? ) ?)} | 
bic WMude «i Lait iT Licht LO iy «il ‘i ; ‘ ~il LU 
] + | . +o oe 
(). On pork, how much a barr 
) } } } 7 : 
\. Pork, ten cents a barrel, I t! ; J] am not positive: either 
rN rten 
4 . } . | | . : . q >. > . } ; 
(). You started to speak abou versation In May, 1882 
4 ] | ’ > | er ] 
A. Yes, sir. I had « May | forgot: at 22nd 
o>...) , 11 ! . = soa 
wt SOL WIC! aiGdtil’ | sical i Ould NOL t positive to 
, . : 
7a Y | Vo) } ‘ >] = 
O. Wi Was it 
Se i soid s Cw! ‘ Vy i I Uv 
Ts , 
til ij i) is ‘ = | ‘ ~ i ‘ ' al oo 
i \ vy tO { Lo : 1) I 
, _ . , : ? 
. me v rai out XN . yt) i cu & Wiis 
2 Yr | aM ® 3 t ‘ I Was satisaed t 
i , ' 
is Juiv wheat. i ~T was rood ¢ » WO 
, ’ » » > & ’ ) 
much iower thay 2. ©1.445 i went up Lo Doar 
. . '» } } ' : " ; > ‘| ‘% ¥ ’ 
trade and | saw Mr. Barbs i | asked him what thought 
it = { bitit’ SOT} ¢ rare Iu \ \\ At Li a | Lit’ t >< ira Ol 
, } . . . 7 -) . : } ; 
trade was votlng ona rule to accel} No. 2 red wheat te! dered to 
July, spring, or Julv two 
LJ. You mean No. i red whea 
\ N ] . +) —_— Liev ¢ > > Aa | ‘> ] +} sy? 1. , | was 
4 ° ‘>. O] a req ° out it \\ ~ i qaets rnined cit (dii\ 
7 ; . } * °«% " 
tnere: a volte Was about to | dav or two alt rwards Ol 
. . ; 
probably on that very day; Iam sure: 1t was ing on at the 


had 


alk vou 


ad 


— 
a 
Rell 
a 
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JAMES BR. WHITE Vs. 


come up.” “Why,” says I, “ Yes 
about this thing—how it would t 


think?” Well. he said he did not 


will have — call a commit 


S] price way down.” He 

ten or fifteen cents, and th 
ay Well, sald, “That is tru 
hat.” Says I, “We ought to h 


July red 1s only YS cents, and 


tender if Says he. “We are o 


, ay } 
Lenaer red wheat to-day 


5 
’ ~ _*>\ ? | | ‘~ f \\ 
\\ x ve W PAUUT 
: . " \ 
‘ : . J ‘ \ 
? +s z 
4 = - t “ak ‘ e*>\ : 
. 
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‘} 


; 
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on that — tender their rules. I ha 
of trade up to that time: mi 
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(J. Does that look like the book (showing book to witness) ? 
A. Well, I got a book and I guess this is the one,because I gave 
it to Mr. Barber and he kept it. I don’t know whether this is the 
one or not. I wanted to look up on the book the rule where they 
said red wheat was a so00d tender. Well. then I left Mr. Malt- 
man after awhile and went upon the board of trade and I met Mr. 
Barber. Says I, “What did youdo?” Says he, “I madea tender.” 
Says l. a Did you have to buy > the wheat?” LH said, ‘oe Savs # 
“ How did you do”? Well, says he, “I went to old Hutch. ; I bought 
10,000 bushels of him ; L do my banking there 
\) Who is old Hut ; 
A. “Old a: they call him a packer here 


() WI a he? 


A. Hu nson; he is a member of the board of trade. They 
talked about him quite familiarly ther — is Mr. Baker's lan- 

84 guage. He said, “I got it from old Hutch.” I do my bank- 
ing a good deal there and he accommodates me.” He says, 


eit just got 10,000 bushes ls, and I tendered it to all of them.” dg 
I, “Did they take it? “No,” he says, “I wanted to keep up ap peat 
ances. I went around with 10,000 bushels and nobody received it.’ 
Then we talked about the termination: that it was unfair to Sonal 
money tied up this way—my margins were tied up—we had no use 
of it. Well. hye Says, a lew days Wo uld oh ttle it: they would call the 
committer together and they would settle it. and on those rrounds 
I did the squealing; had to patiently wait their action; did some 
othe r dealing In the meantime in SOTLIN thing else. 

@. Do you remember any talk with Barber between the 24th of 
May —the t alk of about the "24th day of May- -and this talk that 
you have just testified about? 

A. No, these are the only two personal interviews that I had with 
him. Jf I have related the gist of the conversations; of course, | can- 
not relate them word for word. 
Q i und retand you rightly, he said that he borrowed the wheat 


from i Hu 


Vare a rece Ipts, LU.Q00U bu: hels 
Lu teh is a banker, isn’t he? 
es, sir, and a cuudaiee man too. 
J). Do you recollect whi aut bank ? 
[t is called, I think, Exchange 


ne ee 


Bank ? 


The ('¢o] RT: 


). Corn exchange? 

A. Corn exchange: that is 11 

Mr. Stites. Where was Barber's office at this time? 

A. It was in the Exchange Place; there near the board of trade, 
in Gregg WV Son’s othee. He lig ad desk room there. 

©. He had desk room in Gregg & Son’s office ? 

A. Yes,sir; at this time, In July, | had sold LO,000 bushels of July 
oats, which we took in at a loss of S$? O00, and that was cornered also. 
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Q. Were you informed by Barber to whom these sales were made— 
that is, at the time they were made? 

A. Of this July wheat? 

UJ. Yes, sir. 

A. No, sir. 
@. Had he been in the habit of notifying you to whom he had 
made sales? 7 

A. No, sir; never. 

Q. Or of whom he had made purchases, as the case might be? 

A. No, sir; never did. 

Mr. Stites: I will formally offer these various statements and the 
rr tters ? 

The Court: Yes, sir. 

Mr. Denr: Where are the telegrams you received, Mr. White? 

A. They are here. 

Mr. Dent: You have not produced those, have you? 
S6 Mr. Sti.es: We have a lot of telegrams, and so on, Mr. 
Dent, which we will turn over to you for examination. The 

letters which I offer are dated, respectively, May 29th, 1852, June 
7, 1582, June 8, 1882, June 10, 1882, June 28, 1882, and April 20, 


ISS3S. which are as follows: 


Exuibit No. 2 


CricaGco, June 7, ’82. 
J. B. White, Esq. 

Dear Str: Your favor of yesterday, with draft for $1,000.00, at 
hand. You stated you would remit again to-day if markets were 
up, and Mr. M. has just shown me a despatch he has just reed from 
you stating, “ To- late to-night; remit to-morrow.” I thought then 
| would get another draft from you in the morning; have figured 
your trades and find they are against you as follows: 


oe ae  — + Sor AOI 

700 bbls. pork, to S?0.00 Sn ee eta s 750 

10 M July oats, to 427_..-. vieiaseiiiiitiannaaeimeana aes 156 25 

20 \| Sep corn, to 108 ia i iieieee es i la ll al ee > 2.) 
Teta! MRR YOR .w<anccccccs scenes $10,100 00 

a eg | ee 
SE ae mS kent hE OEM TCR ES 


? 


Wh’t this p. m. is 1.53, bid, and no sellers at any price. They are 
running around to the officers to try and buy at $1.33. You should 
send me at least $5,000, which will not take the wh't up quite 2e. 

more, to say nothing about the rest of the deal. Please wire 
S/ me in the morning that you will sead that am’t to-morrow. 
Yours very truly, G. M. BARBER. 


WITT! 


Exuipit No. 8 
( HICAGO. June 8. ‘82. 


J. B. White, Esq., Fort Wayne, Ind 


ey: AR ©&IR Yo ir iavor ot vesterdayv at hand | wrot you last 


night that vour trades were $3,100 against vou. besides the money 
| had to night The trades are $6,762.50 avwvamst you, besides the 
margins In my hands. I wired you at 1 p. m. to-day to send 7 or 5 
M dollars to-day. Mr. Maltman has just shown me a despatch from 


you saying exchange had gone forward, but not saying how much. 
In vour letter when vou say vou will send 83.000 or $5.000.00. Now, 
S5.000 does not make vour trades eood to the market, and I wrote 
vou before bank closed that it wanted much more than this am't to 


wi ae Cnn a ' ~~ x ' tod 
least 87.000 from vou in the mornino (Ona deal of the magnitude 


margin of $8.000 to $5.000 in my hands 


or yours ongnt to have } 
, 
; 


l 
all the time.and | don't believe there is another member of the board 


that would let a deal runas I have this, and | ean't let it run 
+. % ] 4] ' . eo. : ] va. ] ’ , . ° >. 
ere longer LOIS Wa\ | must hav Loe margins to Keep youl trades 


close thy n out. You 


q ’ ' 
certalnly good to tli market or | must 
} - y \ . ] 7 | - . — ‘ 1A 
Have an entirely wrong idea of the effect of the board fixing a pric 


7? ' . : 
ior calllng Margins Lnder the present rule each party can make 
' . 1 : | | . . 
the other put Db iV per cent. on the conti cl price and either party 
3 . i 
‘7% ? i " ; ’ _ } ’ +} ; , ; loiv ke 
Tt) it nC L Lit Lc ICS CFCC] iA) Lilt MarR eI It) AdGaILION QO] lTi- 


bya = 7 
sitet) « ( » Iwi 
’ | ’ Fa. 
{nd he can make me put up ” a S600 
‘ 4 : 7, 878 ; 
iV Lo mnArKel i 24 to i «td anes as ; - O00) 
: ee a a F $ Ss) VO 
it Is @] icy i} rine to keep your trades margiped to the market. 
‘ ] " } } } . 
. ‘ + ™ t : t rs) » '» ? ’ J , - 
ats iUJii’ «as i vi LL? 4 Irnlsi ereee [ if Mone’ mvselt without pulling 
, 7 } 1} , or 
upan additional $12,000 just for the pleasure of calling them $12,000. 


i 

Now. hi would it be with aware il rule if the wlh-t Was sold iil 
1.24 (about the price of yours) and the marginal price was 1.24 it 
would not help the seller any, as both buyer & seller would have to 
put up thie ler the dif. bye tween 1.24 & 
1.36, or S600. In addition, just the same as at present. If the wh-t 

was sold at 1.36 and the marginal! price was fixed at 1.24 the 
89 seller could be made to put 10 per cent. and the buyer 10 

per cent. & down to 1.24 or $600 on each 5 M additional. 
Now, Mr. White, you went into this deal with your eyes open, and 


" } : } : . . nt ; —T 
there 1s but two ways to do- O1Ve ne a plenty ol money to carry the 
deal (and I will carry it as long as you want to) or bring ik Your 
shorts | hop Vou will iO th iormer | 


Very truly, G. M. BARBER. 


want to advise at all. as | 
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(J. Hluve you any recollection about recel ving at letter from Mr 
Barber of the 25th of April, ISS5 ” 
A. I eannot remember. I looked up, when I found we were going 
to have a racket about this thing—I looked up ev rvthing that | 
could find 

). Did you bring up everything you had ? 

A. All the letters I could find | never received many letters 
from Barber 

(). That is, you mean you never received any in April, 1882? 

A. Oh, it is possible I did 


Q You do not mean you hever recely' 7 any from Barber ” 
A. Oh, no; I did not say so. I say I did not receive many from 
him l received more from Maltman. It 1s possible I re- 
JU ceived more letters than I produced, but | produced every- 


thing | could find. 
Cross-examination by Mr. Den’ 


(). You commenced doing your business through Mr. Maltman, 
| understood ? | 

A Yes, sir. 

(. Did you continue to do your business through him to a con- 
siderable extent with Mr. Barber’? 

A. Through Mr. Maltman with Mr. Barber? 
Yes. 

Yes 

Q. During the whole transaction, the whole time that you have 
covered in your testimony ? 

A. Yes; I had been doing business with Mr. Maltman two or 
three years previous to this. 

(). And you continued to transact business through Mr. Malt- 
man with Barber, did you not? 

A. My business previous to that was not on the board of trade, 
but Mr. Maltman was buying on the marxet here and shipping 
stuff down there. I deal in a great many things, produce of all 
kinds, and dry goods even, and groceries and hats and caps. He 
has bought those things in this market for me. Mr. Maltman has, 
perhaps, a thousand or fifteen hundred dollars’ worth a month, differ- 
ent kinds, and shipped them to me and I have used them. 

(). And he remained your agent with reference to the business 

you had with Mr. Barber, did he? 
}] A. W hen | wanted to trade On the board [ asked Mr. Malt- 

man to deal for Me On the board Well, he wrote to me he 
was nota member of the board and could not do It, but he would 
tind a good party; and the first deal or two he made, he made through 
au man by the name of Prentice, and he did not care about continu- 
ing with him, and I didn’t know Prentice. He lost some eight hun- 
dred dollars there—let it vO, then it rel rred meto Mr. Barber. He 
said he was a neighbor of his up in that neighborhood, and he knew 
him very well, and he was a good, reliable man, and there was no 
danger of losing anything if he made it. He said Prentice was un- 
reliable. He was nota very reliable series He broke Up Once OF 


14 JAMES B. WHITE VS. GEORGE M. BARBER. 


twice: consequently in cl aling Ol} the board it Was best to have a 
safe party, and referred me to Vr Barber. I suppose he done trad- 
Ing with him. J did not see Mr. Barber for two or three months 
afterwards 

(). After that time Mr. Maltman always continued from time to 
lers for vou to Mr. Barber? 
lace, | ordered direct from Mr. Maltman, 
, id n . Mr. Barber would execute my orders. In the 
[ lace, \ir Mlaltman LO »k 1\ orders from his othee LO Mr. Bar- 
ber, in the first two or three months, until I came up and saw Mr. 


Barbe en I did business with him directly on the 
99 board myself. Afterwards I would sometimes telegraph to 
Maltn nd sometimes direct to Barber. 
Q. Just t happened 


} | ‘ ] " _ . te les , wlawear 1] 
© Mr. Maltman micht take vour order directly and deliver it to 


, bl . . . ¥ . . i % ‘ 
®. And that continued to be the course of business, did it, as long 
arber 1n any way ? 

A. No, sir: it did not continu 


| | it 
A. Ther was no ee off and there was no continuation 
either. Mr. Maltman told 

©. I am not aie you what M . Maltman told vou, but did Mr. 
Maltman continue to be your agent to give your orders to Mr. 


A. Not necessarily—not what you might say indispensably So, 
because oly ny ord: I's directl\ » Mr. Barber. 

). But Mr. Maltman did to some extent 
a. Ue rtainly he did. 

©. And. until you closed vour business with Mr. Barber, contin- 
ued giving vout orders to Mr. Barber ? 

A. Not much lately ; no; notin the last two years; very littl 


YO Most of the business | done directly with the board of trade, be- 

cause I found the messages would reach there quicker than 
they would go through the veer = Maltman; consequently | 
adupted the plan of going right straight to Mr. Barber and referring 


| irectly to him in the _ no part of my business. 
Q. And you chought. in Inquir’ sew Maltman as to the responsi- 


& 
bility of the person who would execute your orders, to find some 
| ‘ould be responsible, I understvod vou ? 


©. And Mr. Maltman recommended Mr. Barberas being responsi- 


he Was. 
a said about Mr. Barber guaranteeing the 


A. Yes, sir: he sai 
). Was there : any 
rades or standing In t the position of guarantor of the trades that 


i 
| 
' 


were made 
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A. Well, he said this: That Barber was pretty weli posted ; knew 
the fellows on the board, and knew ~m trading men; and he said, 
‘We divide the commissions—Barber a 1d I—on the deals.” He said 
he got one-eight- and Barber got one-eight- on wheat, id it was 
sometimes one-eight- apiece and a quarter; sometimes t was only 
one-eight- on corn, and they divided that, but if I was _ here 
myself then they only took one — on the wheat; consequently 
they made a difference there when I closed the trade myself on the 
board. 


‘Fy 
—_ 


Q. Mr. Maltman was accustomed to charge you commission 
O4 for all business done by him for you, wasn’t he? 
A. Yes, sir; on my provision and produce trade he charged 


me 2} per cent.; anything | wanted—clothing; five per cent. on 
| , | | , 
dry goods and notions; 23 per cent. on meats and such things. 


Q. And in respect to this business on the board of trade you un- 
derstood that he was going to divide commissions with Mr. Barbe 
did you? 

A. Yes, sir: he told me so. 

. He was to receive half, and that was all he was tocharge you? 

A. He did not charge me that: Maltman did not do it. 

z But he collected it ? 

— settled that among themselves. I don’t know how they 
Par 
(). ae-ealbaael that from Mr. Barber 


\. Yes, sir; he did not figure. Mr. Maltman did not — In the 
trade any further than sometimes he casually t salhied with me. 
Q. Now, I ask you, before I go on, to see whether you understood 


my question what was said as to Mr. Barber guaranteeing the trades 
that were made so you would not lose anything on account of the 
Insolvency of customers with whom Barber dealt ” 

A. He said distinctly that he would make his trade wit 


} 
VO re. pp parties; that he knew them ; that he was not go- 
ng to trade with those chaps that were irrespol sible, and 
there — lots of them. He .would not trust them an hour, he said. 


. You understood him toassure you that then the dealings could 
be with responsible parties ? 

\. Yes, sir 

rs That he knew to be responsi bl 

That is what he said. He said if I made anything I would be 

sure to get it. 

Q. Well, you did make a good deal, didn't you, and get it from 
Lime to time? 

A. Yes, Sir. 
(). Continued to make something, didn’t you ! 
A. Wi ll. IT) th end l did not 

(. As long as Mr. Barber dealt for you 

A. Well, made il food deal and lost a goo deal] miore that Is 
about how it terminated. 

Q. You made a good deal in May and Juneand July, 1882, didn't 
you, in some of the dealings that you had’ 

A. Yes, sir: I made 4or 5 thousand dollars, I think 
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Q. Have you gone over the matter, Mr. White, so as to see whether 
you bay not received more than 4 or 5 thousand dollars In profits 
during that period ? 
\ hat statement will 


show it pretty near. 
[ was looking for (handing 


l 
96 (). Here is the statement that 
perhaps by looking over that you will 
ize 1t 1s orrect refer tO my paper because [ ani a little 


recognize it rrect. 
" a } . ? ° * ry 

more tamlllar with 1t than vours: thev ure the same substantially, 
. « . . . ‘ e , ~ 
Didn't vou receive a profit Mav 6th on vr about that date.on ac- 


; - ] ot « 4 < +) . ~ ‘; 
ry? ; ' ii \ wheat. o] S81 512.50 


COUT | Ji *; ii . ca 
A. Yes, sir 
Chat was on 70,000 bushels of wheat, wasn’t it? 
A. I suppose s lt don’t show so here (referring to statement) 
. : 1 , ¥ 
but I guess that must be 11 
( ) \} \law R&#!l . fit f SH 5()° 
i j Aid te ch bids Yicl \ i < pron Vi e ie) 
A Yeo s 
r¥R } ; ’ } 
(). hat was on account of 20,000 b iels of July corn and 665,- 
O00 of Julv wheat. wasn’t 11 
. ‘ ri} . ’ : | 77 . 
A. I guess so he items are not here. but the dollars and cents 
are here—the profit 1s here. 
‘ } ~ 
(). Aga Mav 23rd. $156.25 
\ SD on i 
j Li WViit 
) ‘Oe ai 
() 5 
| ij .* .+ ] e | | > | . /. , » * 
Mr. LeEwIs lf you will read the next one he nas vot thre two tlo- 
cethe} he re. 
os “> = 4) ; . 4a 
Mr. DEN’ \dd to that $56.25 the next day. Mav 24th, making 
S919 AY) , 
*.) +) ~ 
\. There is $212.50 here: that is right 
.% j } ) Ta" 7 } j 
). J included profits on 10,000 July wheat and 10,000 
aw i \ j } , , , ‘ 
Q more, 20.000 all together. didn’t it? 
ee 
\ Yes. sil Very tiketL\ 
sto } j ’ Q” 
Q. And the 20th of the same month did you not receive $431.25 
at nire 
A. Yes: there is a profit here on oats and corn. 
} st) {i ii t J 1} \ c*y 7" vd 
J . . ; —s. . rh) 
A. Yes, sir 
} f " sy - . . : 
@. And May 26, $900 on 50,000 of wheat; 1s that so? 
A. 3900” It don’t say what itis. I presume that 1s it 
— 7 . f . Be , + . , a ' ‘9 = ri ;' : — 
(). Profit on 90,000 July wheat, May 27, $181.25. That was on 
August wheat, wasn't if 
| + . > » ¢ ] — / ] ir i . ‘ +} . . . : . 
A expect SO; 1b GONLtSnNOW here; tnere 1S a pront here ; the 
amount 18 rigcnt 
] ntam|! . 9 (O97 OF me TL, tT. } 
(J. And ‘e) pu mvel oF SU5 1.25 Oo! pront. \\ hat was that on. do 


+ , , . ’ , 
eptember corn, here 1b says; 1 don t say how much. 


12th, a profit of $2,018.75 ? 


() What was that on. do vou remember ? 


. * 
A. tf Says ere pork and Oats. 


>) 


- 
= 
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A. I guess so—yes. 

(). Septem ber 27, $318.75? 
A, Yes. 

(). That was on oats, wasn’t it, and corn together ? 


A. Ve i. aie 


(J. Or was it Ohl Corn altog the r lectober corn / 
9§ A. Yes, sir; | guess it was October corn, $518.75. 
(). October 26. profit of S300? 


A. On'year corn—yes. 


©. Now,as to this wheat that is included in this statement on which 


vou made a profit of 70,000 bushels in one instance, 65.000 in another. 


10.000 in another. 10.000 in another. and 90.000 in another. how did 


} 
You give the orders In reference to that wheat Did you give them 


, 


bally, or how did you communicate them to Mr. Barber? 
A. I think they are mostly by telegram. They are mostly tele- 


graph orders then. 
(). The telegrams here don’t cover all the orders, apparently? 
A. No;-I was up here myself once in a while and done a good 
deal of trading. 
(. You did sometimes give a verbal order? 
A. When I was here—yes; but I think these are mostly telegrams 
. Did your verbal orders vary from your orders by telegram or 


] : } : 1 ° — ; , 
were they substantially the same as those you put in writing in tele- 
grams-——your verbal orders ¢ ' 


A. Why, ye a ither to buy or sel} 
Q. That was the form you adopted. You did not vary from it in 
aby instances, as far as you know ? 
A. Oh, yes. It is understood I was buying and selling, and | 
would usually use the form “cover "—that is, simply to square the 
deal up. 
99 @. Sometimes you would use the form “cover” when you 


). 
_ » ¢ ] . ’ ryt? : ’ ? ° *¢ ] 
wished the matter to be closed up by a counter trade 
A. Yes, sir; either way to cover up profit or loss amounts to buy- 
ing or selling it. 


(). You were buying during that time, were you not, just giving 


— 
*) 


orders to buy as well as to sell’ 

A. Especially if it was closing a short deal, it would be to buy. 
lf it was buying wheat we would close 
close the deal. 

(J. You gave a good many verbal orders to buy as well as to se 
did you ‘ 

A. Yes; if I wanted to go long in the market I would 
to buy. 

(. What phraseology did you use in giving orders to buy 

A. | would say buy—that is, if it was a new deal. If it was to 
close an old deal I would say cover, and that was buy, too. It is 
one and the same thing and used for different purposes. 

Q. You left it for Mr. Barber to put the contract in form when 
you asked him to buy or sell? 

A. Oh, yes. 
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corner, and they talked about the propriety of doing it; it was only 


three cents, I think, to bring it from there here, and 12 cents, and it 
was 15 or 10 cents, something along there, lower a bushel, and they 
could fill their contracts here with 11 and not have SO much 
LO2 as they would in extortion of the corner. 
©. With whom was that general talk ‘ 
A. That was all over amongst the gamblers or brokers, as you 
may term them. 
(). Now, | am asking you about your own talk 
\. I talked with a good many of them about it. 
J. You l lke d Wi I) il rood many ¢ 
A. About it being done; yes; it was is done In two Instances, 
| believe; yes. 
(). As to your talk with Mr. Maltman, what was it. 


\. About my personal action in this matter? 

AY Yes, Sir. 

‘\ Nothing at all — thi propriety of doing 1b. 

\) You did talk with him as to thie propriety of doing it? 

A. Well, not personally. Yes, sir; [ might have said, “ Well, it 


could be done,” or “I wished I could do it,” or something of that 
kind, but I eould not do it if I had wanted to. 

i, lam just asking what you said, nothing more than that. 
A. Well, there was nothing said as to any earnestness or’in 
on my part. We certainly talked about others doing it, an 
} } 
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; 
: 


~*~ i 
were lots of able men who could do those things,and some did do it 


d the money. 
” } 


hen did you have the conversation with Mr. Maltman ? 
his Milwaukee business ? 
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103 A. Oh, it must have been about the time the corner cul- 
minated. I presume about—it was a May corner—it was 
the 25th of May, maybe along into the 26th, because it had 

to be done; it was done a few days previous; it takes four or five 
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A. No, sir 
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. You supposed you would have to | 
A. Yes, sir; but there was no underst 
(). By that you me: you did 
be particularly 
115 A. No, sir: I did not 
There was a big crowd of the m 
in it and I did not know how they 
came to pay, why, I paid; the bills wer 
Mr. Maltman, and I| told them to pay 
back, and I did. 
©. Was Mr. 
to Mr. Burke? 
A. No, sir: he was not 
(. He was away? 
A. Yes, sir; I went up with Mr 
there was a lot of them rolng up that 1 
and he and | told Mr. Burk: 


° = ° > | > » . 
SAVS. when vour broker comes 


understand al 


in that 


‘) 


? . 
ROOV 


Barber at home. 


done so, 
Well, 
See me.” 

(). It was understood 
commission merchant? 

A. Y es, sir. 
(). And that 
you had already 
your understanding? 

A ‘Lhere was no arrangement 
but I was very olad to have it don 
and I was sorry Mr. 

return he went and 
thing. 
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. 


when he Chilis 


did joined in 


And vou knew how the mat 
! 


\ sir. 
You knew a bill was filed ? 
Y , sir. Well, I don't 
sti and. | knew they were contest 
hot submit to 1t—the members of th: 
(). It was contested in the courts? 
A. It was contested in the courts IT) 
supreme court. ‘There was no 
| understand, they simply went in her 
wrong or right, one way or 
on it. 


Ing 


the otne! 


[ did not, but I paid the e 


You ul ide rstood that yo | wel 


Wright 


that Mr. Barbe 
arranged with Mr. Burk 


» | j 
Barbe! wos no 
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rycrtyl ry } 
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VM. BARBER. de) 


and | 


| the same. 


no arrangement about 


would 


. ‘ » 7 +] ‘ae ’ 
OW What Lne Cost 


would be any cost. 
’ ly » Be i 7 Ps le 
> ()i Line poarad i Lrade 
1 arrange 1t; D when It 
sented to Mr. Barber and 
* . an } 
nd | would pav them 
rstand. when vou went 
> } : 
tto Mr. Burke He said 
ng to getout the Lpers 
» = ° " } } 
situation | was in. and he 
; ’ 
ive him come up and 
} 
s your broker or your 


» aan \ . - » 
ild go to Mr. Burke. ; 
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ee i] ane 
shnouid do —Lial Was 


| not arrangs that n itter, 
| told Mr. Maltman about 
home, and when he 


the others to contest this 
progressed after t la t, di d 


under- 
would 


was, you 
that thie y 


formal way to get to the 
ul down here. As 
nd admitted that it was 


supre me court pass 
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Q. And the case was taken to the supreme court and there 1t was 


‘ 
> « { 
A. it was determined in favor of the cornerers 
QO. Now. that w | E ppointed and had 
i OW. fcil Wis il eT . 3 1," ere i? t*il Ap Pp PU eae | il i tict ‘ 
_ 
{ ] } ' ) ; ©) 
fixed the price, wasn t 1 
7 
\ Yes, sll 
Biv; { } \ ff he 4] . , , 4 ; . | rl ; free »r\T) Bee ] 
2 2 ¢ Le] i it C"Q)TTITT ‘ {) at Ours i) | it appoitn tt] 
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Unael t ee) | I ~ nad | l ap Porry eC] i ] Lney mxe Lil 
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price Ul you went » Mr. Burke, didn you 
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‘ ’ > Ss >) 7 
\ Wi i | iit ra LI re Was i } ILILLes LLEIPPOTTIA i itl direct hd oe } 
s i 
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sition to 1 rules 
° . ’ ’ 
. . » * , } 
LJ). You vere Mamntalning tl L tne ruies were no observed 1n Lie 
. . ; 
ry) ‘ ; ' "7 
appointm< i the committer 
i 
\\ | me. ; ' } } } 
‘ | , 
1 We iam sat ed that they were not ovserved 11) the Col 
, 
Cil Sit? nid i Pe Lf) \ maa 
} — ee Dom : ». } - : i 
(J And you intended that Mr. Burke should present tne question 
het] thy. ] henwwesd tr ti + didn’t vou? 
Whoevner taecv were }>! MCrTLY OVUSCFVeCa LO the court, adi nt you 
‘ ¥ .) 7 - , t | | — . . Tit, Hy | e. ,) 
i\ i} nemobers of the board were doing that: Was TOU. 
, ’ : : } . 
YY You, as one through your broker or commission merchant, in 
— , _— es De) Pe er) ae “ had | en 
rended to present thie QGuesvuion whether tone ruies nad been ovserved, 
: 
cid Vo I 
‘ ; | ] Fi } ’ ‘] ; 
\ \\ \ r\ cy | cP Sc ‘ iT) erieere CCl Lidl aoa ital 
‘i ) Y | ne I } 
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LL. weht tl icf SU] COUPL ANG LHnere | MmbnY 
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simply had to have patien »wait until they determined it 
] ‘] ly : is } ] | : | 
1 . ; ; , , a) ‘ ‘> > " 4 * «5 . ‘ .” 
Lis hey determined it, let me see, last January a year ago; Jan 


uary a year ago it was determined. 
©. You do not know, Mr. White, do you, how much of the grain 
contracted for by Mr. barber he received from time to time ? 

A. Received none that | know of. 

). Do you know how much of the grain he contracted to sell he 
ivered from time to time? | 
A. None that I know of, except that 10,000 bushels he speaks of. 
That was done to conform or comply with the meaning or impres- 
sion that existed that it was a legal tender. Although, he said, he 


om) 


knew they would not take it, yet he would make it. 
 Q. But, still, he may have received and he may have delivered 
grain without vour knowing it? 

A. He may have done lots of things that I would not know, but 
| know in his agreement or mine there was nothing of that kind to 
be done; on the contrary, that we simply wanted our profits or 
losses—one way or the other. 
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Q. If he was guarantor and had to protect trade, he may have 
done in the way of delivering or receiving what you might not 
know ? 

A. Certainly. There are a great many things that I would not 
be aware of, but 1t was decidedly understood otherwise with us. 

XJ. | will ask you to look at these lett rs, and see whether you 
I cognize them as letters which you sent to Mr. Barber 


° 4 


119 (handing witness a bundle of papers). One is Mr. Banis- 
ter’s. He was Mr. Barber’s clerk, wasn’t he‘ 
A. Yes. sir. Well, these are my letters 
Mr. Dent: I shall desire to read these after awhile. They com- 
mence with May 26th and end August .25rd, 1882. 


! 


() [ will ask you Lo look at some oth r ietters which We have he re 
and telegrams, directed, some of them, to Mr. Maltman—all the let- 
ters directed to him, and telegrams also, with one exception. Here 
your name Is put In (showing same to witness) 

A. This is my telegram; these are my telegrams. Of course, | 
cannot read them all just now, but I suppose they are all right. 

Mr [)} No Pi rhaps might as Wi 1] { lve the reporter the dates of 
these letters. Letters of J. B. White to George M. Barber, dated 
May 26th of 1882, June 2nd, June 6th, June 30th, July Ist, July 


Sth. July 24th, July 26th, August 15th, and August 22nd, 1882. 
lelegrams to Mr. Maltman, dated June Ist, 1882, June 10th, June 
2th, June 27th, June 29th. Two on the 29th of June, 1882. The 
first of thes iS directed LO 5. B W hite, care of G M. Barb r— | have 
an idea that there is a mistake made—signed by Mr. White. It 
came through Mr. Maltman, apparent!) 
\) Look at these letters (show witness other letters) 

120 \. Yes, sir; they are all my | : 

Mr. Dent: Letters of J. B. White to A. S. Maltman,. May 19th, 
ISSZ2; May 20th, 1882: two of June 7th, ISS2; June 10th, 12th, 28th, 
26th, 29th, and 30th; July Ist, July 6th, 17th, 2lst, and 25th; Au- 
gust 2nd; September 5th, September 9tl | September 20th 
October 2nd, October 5th, and anothe f October 2nd and one of 


October ith. 


Redirect examination by Mr. STILes 


Q. Mr. Dent has asked you in relation to a statement presented 
you by Mr. Barber, in which you admitted certain profits received 
in your dealings; will you read the other side of the deal and see 
what vour losses were? Your attention was not called to that by Mr. 
Dent ? 7 

A. No, sir. 

J. Llow does the other side read ? 

Mr. Dent: The losses were gone over by the counsel on the other 
side in his direct examination. 

The Court: Won’t the paper speak for itself anyhow ? 

Mr. Stires: It has not been offered in evidence. 
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ry. ‘ . . ee t . - = ae ve" _f ‘ 
[The Court: I supposed it would be offered in evidence, if it had 


Mr. Dent: Well, the-statement can go In. 
Mr. Stites: These profits what Mr. Dent has spoken tO you about 
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were profits entered by Mr. Barber to your credit | 
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A. No, sir: he called on Mr. Barber for the money, and Mr. Bar- 


be r got Maltman to pay it. and paid it to Maltman: that is the 


- : > _— } ae Fe ' = on sie i 
GEORGE M. BarBer, the defendant. having been duly sworn as a 
non le P al } ‘iy nad 1 |} , 
witness on behalf of the plaintiff. was examined In chief by My 
F : > } 9 ° 
STILES and testined as follows: 
Ss > } P P os 
122 Q. Mr. Barber, after that notice was served upon you state 


whether you settled with thre partie Ss \ ith Wiloli you cd alt \\ ith 
reference to these wheat deals? 
A. On the board of trad 
®. Yes. 
A. I did, sir 
@. How much did you pay them 
A. I paid them $11,193.75 
Q. Cash money ? 


A. That amount was cash, yes; certified check, as near cash as 
Can be. 

(). ‘That was the difference between what White had sold the 
wheat for and $1.35 a bushel ‘ 

A. No, sir: that in addition. 

The Court: What was the total amount you paid ? 

A. $] 1412.50: that Was the difference 1h} the price At which the 
wheat was sold and the price as fixed by the committee of the 
board. 

Q. Did I understand you to say that you paid in settlement with 
these parties $11,190 and something ? 

A. $10,193.75 


—_— 


Q. $10.193.75 ‘ 
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A. Shall I tell vou where the difference comes in ? 
J. Yes, sir. 
A. My commission on that 100,000 wheat In the first place ] 
had transferred some of these trades as they were originally made 
there, buying and selling, and had transferred some, and 
1? there came In a difference there of S968 of actual money that 
[ had paid in pr | 


revious to the maturing of the contract by 
having sold to parties that much higher up than | had sold it to 


— 


Mr. White for Orie 


' oinally. 
Mr. Stires: That is the way that the $12,000 became reduced to 
S11.000 ? 
A. That is the way in which $968.75 came. Then there was my 
commission, which was $225, | belieyve—S250 
Che Court: Money you had advanced—how much ‘ 
A SOOS 70, and that. with the SLO.198 and ny commissi us, made 
the 311.412.50, which is according to the statement made by me to 
Mr. White. My commissions were $250 | 
Cross-examination by Mr. DEN 
Q. Look at this statement and explain it (handing witness paper). 
| wish to ask you why you paid this money, Mr. Barber ? 
©. The first $968 I paid because it was the custom of the board 
and really made no diflerence, as | supposed that I had, instead of 
| having it, sold, for instance, at a $1.25; if I put a $100 in and have 


it sold at eB which Was the custom or the board, it simply made 
no difference with Mr. White. I was accountable to Mr. White at 
the price at which I had reported sales to him—#he price at which 
they were originally made, that part of it. Then the $250 
124 commission, of course, | did not pay that out; the $11,193.75 
paid because parties had por ferred charges against me be- 
fore the directors of the board of trade. I was summoned to appear 
before them. I did so and was on the point of being suspended, 
and to prevent them keeping them from suspending me I paid the 
money Or Ce rtified eh cKs. 

Q. On what account were you cited before the board of trade ” 
A. Well, for non-fulfillment of my contract or for the 
not paying the difference between thi pric At which ha 
wheat and the price as fixed by thie ommittee of the board of 


e trade. 3 

Mr. Stites: Was not some sort of writing served on you 
Pe A. Yes, sir. 

Mr. Stites: That will be the better evidence. 

Mr. Dent: The writings are here ? 

Q. Was it on account of these trades you had made for Mr. White 
o which were pending that you were summoned before the board of 
Qo trade ‘ 


A. It was, sir. 
) Q. You may look at these writings and see whether they were 
ices served upon you coming from the board of trade in regard 
tu that matter (handing witness a paper 


Objected to as not cross-examination 
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125 The Court: No. it is not cross-examination, but still, as 
he is on the stand, they are examining him—!] SUPPOse lth 


the hight that thie Vy have SbLale in the opening. 
Mr. Denr: As he was asked about the payment, [ want to know 
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‘ tice. date (| ws Board Ot Trade of the City of Chicago, 


1385 ~—ssecretary’s office, Chicago, April 28, 1883;” address, G. M. 
Barber, Esq., signed A. H. Gunn, assistant secretary, which Is 


BoARD OF TRADE OF THE CIty OF CHICAGO, 
SECRETARY OFFICE, CHICAGO, April 25, 1888. 


A complaint against you by A. H. Bliss & Co. has been filed in 
this office, a copy of which is herewith handed to you for informa- 
tion. The case will be heard by the board of directors of this board 
at their rooms on Tuesday, Ap’ 24, at 3.15 p. m., at which time you 
( pre sent, with SUC) defense Statements or witnesses 
1, 

Respectfully, A. H. GUNN, 


r sst Ne cre tary. 


~ oe 
j 
~ 
a) 
ww 
-* 
a 
j 
nl 
| ont ctanieall 
i 


O1 complaint, dated ¢ hicago, April 21, 1839, addressed 
to the president and directors of the board of trade, signed Ulich 
Bush & Co., which is as follows: 


CuicaGo, April 23, 1885. 
To the president & directors of the Chicago Board of ‘Trade: 

We respectfully beg to represent that Geo. M. Barber is indebted 
to us in the amount of $1,043.75, the same being difference due us 
on wheat sold to us for delivery in July, 1882; and, payment having 
been refused, we ask that said Geo. M. Barber be disciplined under 
the rules of the board. 

Yours respectfully, A. H. BLISS & CO. 


JAMES B. WHITE VS. GEORGE M. BARBER. 65 


Also bill, dated Chicago, March 31st, 1883, G. M. Barber, Esq., to 
Ulrich Busch & Co., which is as follows, to wit: 


136 Caicaco, March 31st, 1883. 


Gy. M. Barber, E'sq., to Ulrich. Busch & Co., Dr.. 191 & 193 East 
Washington street. 


ry 7 * 7y -~ “ ~- al .* . 
fo diff. 5,000 July 2 spring wheat ------ i 


7 »" cy > Yow 
AU $0051.25 


Also check, dated April 294. 1S8SS38. drawn in favor of Ulrich, Busch 
& Co., which 1s as follows, to wit 
LISS4. ( bite L1G), April Ath. SSS. 
Corn Exchange Bank pay to the order of Ulrich, Busch & Co 
five hundred thirty-one and 49; dollars, $53 


G. M. BARBER. 


Certified, April 24. 


} 


, : ie, > 7 7 »? ad 
iP big a } krcehanae Bank. f hicado. 


Endorsed : “ For deposit at International Bank LO the Cc redi { of 
LC Trich, US Ci) & 0. nternationa! NK, vale , hrough 
Ulrich, Busch & ¢ [nt Bank, paid. Paid througl 
Chicago le arit lv hou , , Apr. 23), ISSS Nat] Bauk oO! Mlinois.” 
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It was also considered that other nowces, complaints, b} ills 
heel _ , , — 2 3 aii . . } an 
ChneCKS were offered and read lI evidence, ele substantially t ie 


same as the foregoing. 


To the introduction of all rules, notices, complaint-, bills, & checks 
the said Whit e object ted at the vee r time, which objection was over- 


| ' 
ruled & the same was pve in evidence. 


To which ruling the said James B. White duly & at the prope 
time excepted. 


Lo7 Georce M. Barper, the defendant, being recalled asa 
vitness in his own behalf, was examined in chief by Mr. 
DENT and testified iis follows: 
©. Mr. Barber, reed arrangements were made with you by Mr. 
White or in his behalf with reference to doing business for him ? 
A. We ll, how far back do you W int | shouid go, LO the commence- 
ment ? 
(). Yes, sir. 
A. | know Mr. Maltman first spoke to me about it. 
(). You were a member of the board of trade, were you, of the 
cits of ¢ hicago ? 
A. Yes, sir. 
(). And a commission merchant? 
A. Yes, sir. Well, I have been very little commission merchant 
(. You were dealing on the board of trade, however ? 
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altman was simply 
that he had a party in the country ; he told me he had done 
in gent | very much the 

sume as Mr. W hite stuted if himself: Lie wanted to trade on 
the board of trade and wanted I should do it; he wanted some re- 
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A. I told him | would put the trades right down in his 
tov name rst, because kK re him well and \lr. W hite was il 
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nuime as petween you and \Ir-: \\ nite, ln the Nrst lnstance, what did 


A. Well, my remembrance of it is that I knew Mr. Maltman and 
did not know Mr. White, and that I knew Mr. Maltman was per- 
fectly responsible and did not know Mr. White. I did not know 
anything but that he was, and it 1s quite possible that it was, as Mr. 
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W hite says, he did hot care to be Knowh—thatl might be it. 
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A. | eannot Say positive 
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deal then? 
A. In what from? 
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of the ward of trade? 


A. \ oS, Str. 
d 


— . . * } - 
(). ‘That is, you would make your | isactlons—— 
] 4 i — wr ] 
A. With some member of the boat rade. 
4 ' : DO oe ' 
©. Was that universally the cas 
A. Yes. Sir. 
() la > . ' . | "OF ‘+? ; — ‘4 ' “hy 
7, ther some member or som rm, 1 SUuppost 
‘ ° 9 } eee. ’ 
A. Certainly. I would make it w i member. bee: 


Mmewmver- Cay trade: could not have ie a trade without 
A memover, and Lnat member might have been a mem 


, : , ‘ . 
and the trade, when it went (iowh, W gown to thie 


] a4 zy a _ " A . ' } won ; & on 
trade itself was made with a memb i@ DOaTa OT tra 


ra . ry » 4] ; : , ; - ; 
. Mr. White has said that you ; fhithh YOU Clos 


actions every day or you protected rseif ll some su 
* . * 3 
A. Yes, sir 
- " 
(J. Do vou remember of any such conversati 


SOME time, iii which LOG 1 LOA never 


} 7 ri’ : ! } — , | 
qaeal hat was the time that he was hane ng on ana 
‘ : ] | ‘perve ' ’ 7; . | ’ ‘ 7 ’ 
rai UU (j geal aeullisi bitti. | hil ae vo i id 


venerally. He stated that very n 
(). Well, by closing them every night, what did you 


‘ } } , : - —— 
A. Not that | had not Lrade op y any means; no 


ag | 
was responslibie for all 


— 
— 
~ 


out, but that if I had sold a certan 


amount ol other parti Ss making mM 1 on the MAaArK 


it. I might have had 500,000 or 800,000 bushels of 

each side of my books, bought and sold in each Cuse, 
; L. , ’ yy) 

ons of the market would affect n 


- 
- 
aad 
— 


Xi 
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( But vour endeavor was to make purchases and sales at that? 


you and 


by vou 


could not 


be very well: when he was ab nome he could not always 


close trades up as [I could. standing there all the while. 
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Ty oe her ie 
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143 Lil sales you made on your own account or ali the sales Vou 
+ - , . - 
made tor ovper 
A (Oniv mv own, ior mysell 
~ >} } ;} 7 y* I | ‘ . it : | ‘ 1,4 " - 
7. ©o that when you traded yourself you bought pon one sid 
’ _ s] “4] ‘ ‘) 
2nd Solid ul I the OLNeP an CU mi amount 
1 Ab the an ‘monnt each: | rha -we)] ll first in 
i» # i Le ») wlit SEL tiie “Mount cit i ei periapes ~ VV ¢ ib, Us ITsi iT} 
} lix, oa | , ay a tal 
the morning and generally get home avout even Libel did LC LI 
him 
e , ° , 
. ’ , > ’ ‘ ¢ ’ ; ’ . ,% 
Mr. Dent: Now. you may state whether in the conversations vou 
his ? cathy \Ir \\ .* ‘| he . 4 ’ . Phy, 1 on 9 } . _ , Leae Po + > 
Ad Wittl ’ i « ite Liitit Wiis <i VoouihyY Sila »\ Vou ‘} i}] nm. LO + trtil 
] ] € | ij 7 4] ’ . - e , ] ‘i 1 ] 
KnOW It cr LO Ul Cnecs LAL He Was GVOINL LO Guanolk Oh the DbDOoOAaATCU 
, 4] ; , j j 
* %.% r] . ; , : : ’ . 
Or trad l may Vou W bid Gu me Tor HpnimM 
4 { 7 7 . ** + ™ —y > 7 sy? ~@ 
1 Cri ¥ hig re ( sutiN Uilitis AOU i 
, + . * 
Y. il vy one of your customers should talk with you in th 
Wi 
> > 
eo) ‘di i 
©. | wish to | w whother 1 wonld hav 1} : > aha 
‘ Wisil LO ATIOW Wieltiiecer VOU WOU Tilve ) COTTE not ft | 
matter lif laiKnead WIL Vou that wa 
\. IT should suppose I would 7 
"ia 4 145° 7% : ; 
| . 
y ] s*% ’ , | i. ’ . ’ -] . , * , | | 7 
XY ‘ ihe GOW] ft Vii LiL Se OHS Witt reierence to tne ui 
} ; , * , , ; } , 
wheat deal. do vou remember of having conversations with M) 
} > ; +} ] : : } | , 
W hit as to tne JULV Wheat adeul 
1 T know that I had quite a number 
. KRNOW tvilat Had Quire a NUMVE! 
Did ‘ :7 j ? ‘cy = = ] ~~» . \ 
J if You MaKe any suggestions to him: and, i] SO, Vou Cin 
, . ; . " 
State what you suggested to him, \\ ith relerence to that deal 


A. Well, I made a very few, for the reason that I always 
stated that I did not consider that was part of the wav I 


earned the commission that I received by advising. 


10 


Parties give 


me orders and I would execute them; but I do remember that the 
little I said was against his selling so much July spring wheat, that 
[ was afraid it was cornered, but that I did not say very much, be- 
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cause I thought Mr. White was perfectly responsible; it was simply 
yong into the future, and that one man perhaps knew as much 


, ‘~>) > | . ¢ * | : } , .¥ 
nooutl thre tuture as anotoner alter atl, and did not want to advise 


7 > 
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\ Not att . a4 


is the one lh ques 


A. Well. I contracted to sella cert hn amount. 
The Court: Haven’t you a form of the contract here ? 
Mr. Dent: The contracts were not in writing, I believe, your 
honor, but they are placed on a card—a check, and Mr. Barber may 
explain how that is. > 

The Witness: Il agreed to sell to those parties a certain 
145 amount of sprin | 


eat the sell rs option, 
at anv time during the month of Julv. 1882. subiect to the 


[f the board of trade. ‘That is the sum and substance. 
ry ’ | , a i - ’ — " rv. ] ’ ‘ _ + 
(). When you made that agreem what was done as evidence 
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lhe Court: Let me see the card Card handed to the Court.) 


This is not your ecard ” 

\. Well, it is one | happened to borrow. 

©. You borrowed the car 

A. Yes, sir. 

1-46 Mr. STILEs (look ne at ird Let me suggest that the 
is not mentioned her This is the way it reads: “'To 
M, July, Hl. G., Gaylord, 1.251. J. B. W.” I mention that to show 
that the witness has not read from the mi morandum : it needs CX- 
planation that it is wheat; it does not speak for itself. 

The Witness: Well, | was so use to this. 


Sore oe oe ated - 
coi 
_ ' uf ’ aa hee. 
i 7 AVS it WHIT] Vi ‘3 ORG! i I A] LPs ide 
§ > .73 | 
j 
; - . 
‘ | i] ; ‘aT ; . 
| ‘ 1 ] a tae Tt ' | sStit i pe i ticl it \\ LnessS 
« \ oe } * '} ; = \\ i : i i i ; t © 
+i a | Fs ‘ ’ ; 
1 
’ ’ 
: . ri + 
’ at 1} rerTsLtooU i 
i . . 
3 tf j Tate ' | gol ‘ DLs iiss 
| \ ~ ~ if | : yas 
| . 
\7 1) " 
vi i ‘ 
* +‘) 
. > & : 
. : ‘ : 4) | fo” « (>i Gratis 
() \\ O* " , 
‘ 
‘ ! | 
\ 4 
\ + + 
‘ _— 
P » : 7 ’ ‘ i ~ _) om 
' \ +> ' 
v 
+ 
+ , a] 


‘ 4 
. 
\ 
> ~ As 
» 
. 
\ . \\ ' . 
‘ \ 
‘' , 
a 
4 
| 
5 . , > 
4 . ‘ i | ‘ = . ¢ . x 4 
\ o 
- , 
‘ ’ r ‘ ~ * ’ ’ \ had 
\ ‘ , iy ' | \ ‘ ‘ i ‘ 4 
. : 4 } T : ¢ 
‘ ; ; 
— AM re ITs rn mney - 2 Wileu 
\ ) ji —. ray cy? : — 
< , . " " ’ 7 *.. , 
; } ~ | ? i ~ \\ i 4 ™ i ‘| " i 
+ 
. \ ¢ ‘ “ j 
. ' > _ 
ee 
. , ’ x 5 
| ) Phat von si ) vour mess ers and checked 
| <4 h . 
4% 
f ’ | 
4 . ’ 4 ‘ ] 
; ’ ; | if ; Cred) Li an sta e@ 
‘ \ ‘ i 
+ 
t . - », 
s 5 ] ] , 
‘ 7 ’ ¢ a 
4 . ’ 7 ’ ; *' I \ . . *% ’ 
y . q ’ 
\\ 4 ; iv «at 
x . ‘\ = i 
: . \ 
’ * 
> * Ld : 
' ’ 4 ~ bd 
\ 
” 7. >> * } * 
. ~ ~ : | , 4 . \ » ‘ \ 
r question 
n 
. . 
\ 1 4 ‘ \\ \\ 4 — i | rs| iT Litt’ ' I COTLLTLC 
‘ : 7 
¥ . , 
a rota} was t know as I can say what the 
. > F t oe 
(>i er 1] iis 7 cho. 
7 ) , i 
. ’ ,* " , . ‘ | 4 — + hy . ‘y) cy l | ‘k aft 
wit ¢* rt Lroeny AgIOuUrHnedU Lili: L\) morrow morning, ‘ U ¢ UA ~ a 
7 _ , ¥ 
" ' ' ’ : . ; | ‘ -. . » " \I | 4i- , 
which time the direct examination of tin witness, GEORGE M1. DARBER, 
> as ; wae ws ’ L 
ed > 
; , ‘ . Ps ; ii . 
was resumed Dy Mr. DENT, as follows: 
4 A - 
« 


JAMES B. WHITE VS. GEORGE M. BARBER. 
(Last question pending read, as follows: “State whether y 
inderstanding with any of the persons with who 
\ L) 


any dilferent 1 
dealt for Mr. \ 
} t 


Lo come Irom 


hite than that the grain was to be delivered or 


lem. } 


ryst TT} ; } } } 
, ’ , -_ " , + > > * : : 
‘ Col Rn’ ei ‘ij les] Ot} Wis O i Lv) Lit Wo i‘; ‘ <4 
, ’ a. ¢% 4] } 
’ ’ s% ry)? ’ +7 ;\ : 4." I ’ '} ; ‘yy ' > " " ’ " ¢ 
4 i i e248 hii? \ COVeC!] i if Cyr yre i) ’ i = \\ i is 
i e 
" ‘ ] 
’ - ’ ’ yy ’ ‘> 7 4 . 
\ Pchtd LAL? CILEEICT ‘on. CeCqil ' \ 
’ \ } 
: ‘% + ’ ‘ | ‘ 
\Iy EN ‘) Will please s ' Ne] 
: 
+ x _ ‘< 7 ~ ’ ‘  - gy? - ‘ ~ 
> ' | > 8 ‘ite. ' 1, ¥ i L. 
| 
+ ’ + 
: a. % ' ‘ : 
‘ ‘ ; . \\ 
i ~ ~ ~ : on 4 ™ 
. : 
> i “~ . : 
FI s 
i x : " \ © 
’ 
~ ~ ~ ~ 
’ 
) < s 
: ‘ 
. ~*~ 
: ‘ 
\I « , ’ 
* ’ , 
‘ . _ i * . - ‘ a. 
*\> ¢ ° ’ ’ . \\ . 7 
—_ 4 7 ~~ ' ” 
. 
+ ‘ " , y : , s \ > 
I ™ bh f 5 CU st? ' : ii a‘ ‘ >? \ 
- > 
’ ’ \ ’ 4 y% , t ’ 
iM > Si »\\ Wibeki cis. '" neni W ‘ 
"| ’ \| 1) * ' | } 
’ ’ ’ ’ 4 ’ '% ‘ ¥ 
A iat COURT ; i ‘ » ECE V EL clil 1c; \ 
> | ’ ry 
’ : ’ = " .% ¥ ’ 4 ‘i. ’ ’ . : ’ ’ - 
barber's testimony is concerned He states what his ag 
4% t | ? *; ’ jl, : ’ ’ ’ ’ y 
yale ‘ id] SUILCS Ait u' rius Ji s' ~ ' ‘oh . S , . 


i 
' 
> . . > > 
; ¥ ’ ‘ | | i : ’ : ;\ ' t| ‘ © 
: isk "= «al ‘ «al Liat ‘i ‘i - 5a' 2. : -»" i it Lei i ‘ 
| , ’ , 
. ‘ ; ; . 
rep zrryec ,) " ‘ 14 'y , " thy * ; i] 
che’ ct i Vil PiiCus “i ‘ i ahi ' , a i} Liswii ‘ ‘ ' i 
. ’ y . 
? ‘ = ' ; -_ : ’ :  . ; 
: : 7 : ‘ ’ \ 
i i CPUPcL ta CFL bE cht at ‘i ~ i . + ik ‘\ a ‘ ‘ ( 
‘ 
: , » * + : s . - nell 
i ci + . ~~ ‘ . ‘ : _ ‘ ' _ ' + + a ' l (i) ' ~ 
i 
\T, = t 1 , ¢ ’ 
i ; i wi ~ ~ i | i +) 
' \\ ‘ 
_ 
i ‘ 
* + + 
= +} ‘ : . ‘a 
~ ~ ‘ 7 
~ ‘ \ ~ 
1. \ 
‘i i? \ : = oe ~ = 
+ 
~ 7 5 = 
~ 
* » 
. ~ 4 ~ . ~ 
~ ~ ~ 
‘ . 
\ ‘ ~ . ~ i ~ 
— 
' 
os ~ > : * 
" 
. : . | \\ ’ sd i~ “. 
— 5 : ‘ : ' : . ‘ ~ ‘ a : 


- , . ] . ' | . 2 ° 
ihe COURT: General Stlies, Ll ‘ theiy PPEOVE 
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defect of being leading or anything of that kind. 
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BARBER. 


Mr. Dent: Do you know, Mr. Barber, whether there was any 


‘ cane 
usage on the voard oO! trade with reference to recognizing Ol not 
, '7 . . ; . _ +) 
recognizing puts and calls or mere options to buy or options to sell 4 
\ | sso #1 ; . —- } . . . 
i KNOW LuneyV were not recognized and { nforeed by the board— 
, i 4 ’ 
vi . yal i 
ae  - a ee) ans . think. in order of ti! ; k vy 
‘ i Wi (OO DACK 4 IILLLIC, LOINK.,. In order OF time, and as you 


i 
as to a conversation which has been s sup} posed by Mr. White 


e-@ ; | - } 7 , ' iy . 2 J 
Lod to have been had between yourself and him on “i 30th of 
\” — a FO, amr el : Ty . . . rhif , } ' ald 
November, Loi, and when, 1] remem be! rig li ,- ne salt 
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ne fad contractS to DUY Which were about LO mature. a you Trecol- 
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think he is correct in saving that it was about that time that I first 


l 
met Nill nd it heh d. as he has testified. — that had LOO.000 eorn 


' , ? ’ } ; ' — . . : } . . ' 
ought for him, | should presume we had conversation about It, 11 


| 
he was here that day; but, as to being positive about it, I eould not 
? 
sic 4 
j ; + , ] . 
(). ine »tne convers O] bout the matter of delivery of 
Lhe corn, W t was that. 1f any ? 
. ‘That he must either sell the corn that day or prepare LO pay 


for it: that it was December corn that he had bought. and that the 
| ie corn would be delivered to me the 
next d Ly, ana that he must either furnish me the money to pay for 
order me to sell it, so that | would have a place when it was 
delivered to me to put it or a ee to transfer It. 


Q. In the actual operation of things under Mr. pps trades how 


wus 1b as to one trade setting oft ia > = it Lsystem was pur- 
sued by him in giving orders, if any she t respect 

152 \. I do not know that he cave any raneeliheaniiain In regard 
to it: he knew that I did it 


(). How was it operated? Did he give an order to buy wheat or 
corn, Whatever 1t may have been, seller’s option, during that month, 


} ' } 7) ard ’ ' | ¢hy ryye> ry? 7 >) l, sy ‘¥ +} : ‘ . rnitt “, 
eLittd ah iit VILA I LO = il vil <chLiil CPEPULILI GQuring Lilt SiLitie Wont 
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+} . Sl , 
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i Dro i Lit\ 
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: . . ay : j ' _ 1. 4 ' ‘ 
©. Then what would be the course of business that might be put 
sued or that was usually pursued 
\. That, wl sald we auntie init or 
A gine whonere We Could, We made these OTTSets, ana ot 1 Trades 


off the books release margins, &c.; where we could not, the parties 
' ™ . ; + P ; , - 2 , ; ; . ’ 
would have the corn, whatever it might be, bought of would di 
’ ? . | ° 
ver it to me, and I would then deliver it to the parties to whom I 


©. Something: was said by Mr. White as to a remark having 
made by you, substantially, that only a few firms on the board of 
trade did a tegitimate business. Do you recollect any conversatio 
with Mr. White on that subject; and, if so, what was that conversa 
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White. seems to me. must be mistaken 
he way he puts it. know that | had 


hink Mr. 


~] 
* * 
od 
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conversations with him; so many of them, that it is hard to 
designate any particular one. I have no doubt atall that I told him 
that rat great number of the trades we re settled-up ottsets, but. of 
course, In the immense amount of trading that was done there a 
small proportion was actu: lly deliv re that there were Sé ttlements 
made; | presume | told him that. 

Q. Well, I am asking for your best recollection on this subject as 


‘ | ] 7 ] : 
work on the board of trade being 


4 
to what you said to him about 
legitimate or illegitimate ? 

A. No, sir: | never told him that it was legitimate: that is sure, 
because I never considered it in that light, and 1 know I never told 
him that. 

(). You may state whether it would be possible, in view of the 
volume of cre ss on the board of trade, to make deliveries in the 
way of turning the property over from one to another. 
| ew not consider that it would be possible to deliver the 
erain in the quantities of trading there, scarcely. 

The volume of transactions was then ver\ large, Was it not? 

A. Ve ry, indeed. 

(). Youmaystate whether you yourself have at times render- 
154 contracts such as these of Mr. White received, and delivered 
property ¢ 
A. I have, sir. 

(). You may state whether they have been considerable or not. 

A. Oh, |] know have received as high as 60,000 bushels 1 
a day or more; I know that. 

®. You gave Mr. White a statement on the 30th of October, 1882. 
[ wish to ask you what conversation you had with him at the time 
you gave him this statement. I will show the statement to you 
(handing witness paper). 

A. Well, I could say that the conversation you probably wish 
to know about was just before I gave the statement; the state- 
ment is not made out at that particular moment. 

(J. [ did not mean precisely the moment. 

A. Mr. White came to me and said he would like to have me 
get him a draft for that what there was coming to him—I could not 
state his exact words—or what was due him, and, as this July wheat 
deal at that time. was Open, [ had given him eredit for all the money 
that he had paid me, leaving this question of the short July wheat 
open. I says to him, “ Mr. White, I am perfectly willing to give 
you all the money I| have of or to vour credit, only retaining 
enough to protect me in this July wheat deal, which is the differ- 

ence in price at which I have sold this 100,000 bushels of 
155 wheat and the settling price for the same, as fixed by the 
committee of the board of trade.” Mr. White replies, “ That 
is all right, Mr. Barber; I want you to be fully protected ; just give 
me a draft for the balance.” I then did get him a draft for the 
balance, which was $0978.50: gave him this statement. 
(). How many trades were unclosed for Mr. White at that time? 
A. 100,000. bushels. 
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With how many different parties | 
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JAMES B. WHITE Vs. GEORGE M. BARBER. iv 


replied, when I asked him what can we do now, he says, “ Oh, yes; 
we mnust fieht them: we must heht them.” replied, “Very well, 
but how are we going to fight them now?” and he branched off 
into a general conversation, talking about the rascality of the deal, 
which | had heard il good many times betore. The talk did hot 
last but a short time, and all of a sudden—we were sitting right 
close together—he got up and put out his bands to shake hands with 
you rood bye: have (rot to take the 5 o'clock for 
home.” think he said hive o'cloek or oO Ld. [ remarked LO him, 
says I, “But, Mr. White, before you go I wish you would 
"—I then said either Mr. Burke, your attorney, or Mr. 
Los burke,’ as supposed tut that tim \lr Burke was his attorney— 
was the one I mentioned. I didn’t know he had any other. 
‘By fore you ro and arrange some way to keep Me ON the board: 
protect me there.” Savs l. “then we wil] ficht it as a as you 
want to, but.” Says [. “e cannot bi put off the board bee thi at Is 
where | make my living.” Mr. White says, “All right; will oval 
see them. ” Went out. That is the last of that conversation. 
Q. You say the parties were sending in bills to you at that time 
the board of trade against 


} 
‘ ryt Pyrat “| " y° ’ i}} ~ »?} 
aiiGd Lidbi Cats hing LO { cL proceeall a Lil > 


Q. When they sent in the bills at first what did they charge, what 


‘ | . ‘yy? ? } i] 1,47 : + ‘ ; . cy 
\. | think a $1.86 a bushel: the d lerence up to a $1.06 
) 


} f ‘or 4] mimitt , | Dot, Si 

). But after the award of the committee they sent in their bills ‘ 
A. They reduced them to a SL.Sd. 

[ will cail your attention to a matter of the payment of $5,000 


J. i | ‘ ‘ 
LO you, credit ed in the account which was accepted, believe, 
_ - ’ » | a } ® - | ; . ’ " . 
lod = onor about Jens 12th, 1882, and ask you if there was any 


conversation at that time, and what occurred at that time? 
I had no conversation at that time with Mr. Maltman. 
. Mr. oe iltman was W hite’s agcent, was he not? 

Yes 
eS he t was the conversation ? 
A. At that day, on the 12th of June, he had a draft for $5,000 
which he told me he was instructed by Mr. White not to hand over 
ld give my word that [I would not buy in the 


to me unless I woul 
wheat unless by rea me but would allow him to default, and Mr. 


Maltman said that Mr. V hite suid he would settle; let the committee 
Hx the pri e, and he would settle that way, 1 possible, if he did not 
decide to buy it in. 


4% ’ , P * j ‘ F aa . . 
ihe above answer was, upon request OI! the court, read vy the 

} j + — ** } 

reporter. and the witness thereupon furthel 


. 


‘Settle that way if possible.” That is not exactly the way I said 
he did not decide to buy . I was to allow him to de- 
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JAMES R. WHITE VS. GEORGE M. BARBER. i 
162 Which said transcript is as fi llows 
STATE OF ILLINOIS, | 


+ ° . ? : ; . , rey 
.% + , { , ’ : . » . *% ’ - 
Superior Court of Cook County, at the September Term, A. D. 1882. 
a . « 


4b | : 1] ] : ] . ] rs + 9? — ’ bs — ¥ © — 
lo the honorable the judges of said court, in chancery sitting: 


: : : ciate : : 
Your orator, Creorge M. Barber, of the citv of ¢ hicago, State of 
> =. y . 1 1} ¥ | . % ; ’ ] 
[liinois, bring this his bill of complain aucalhst the Board of rade 
" . . ‘ , . + 
of the City of Chicago, and thereupon your orator complain and 
Sii\ 
ry] a | _ camica e os : — ; * haw } 
That the y are ali 1O1 UpWardas OF SIX years iast past have been a 


commission merchant, broker, and member of the Board of Trade of 
the City of ‘ ‘hicago, doing business on said b aed hat sald 
trude is a corporation duly establish d and existing under a special 
act of the General Assembly of the State of Illinois. approved 
ruary 18, 1859, and entitled “An act to ine paral the Chicago 
board sx otapace: 2 that said board of trade is anthorized by said act 
~ tO rect e and hold prope rtv and etfte« ts, real and personal, by orift, 
ce vise, or ut ur hi ise, and Siapene of thes ite by sale, lease, or other- 
wise; said property so held not to exceed at any time the sum of two 
hundred thousand dollars ;” hat sail rot rd of trade possesses a valu- 
able franchise and has a surplus fund of more than one i 
163 dred and seventy-five thousand dollar In its treasury or In- 
vested in interest-bearing securities ; that said association has 
fut pore sent about eighte 1) hundred ws fp S¢ venty menivers ; that us 
gal uable rights 


and privileges; that by the rules of said association the admission 


} 
+ 

} . - } 
memobers ol said nssociation vour orator POSSCSSCS Val 


< \ &) 

fee is fixed at five thousand dollars ; that certificates of mem bership 
} ; 1} ’ : ] ] 

Of Said association are transierrabie under the rules, are bought and 


| 


| | | 7 en “pred : 
sold on on market. and have a market value of three thousand 
The 7th and Sth sections of said act of Incorporation are as fol- 


‘Section 7. Said corporation may constitute and appoint com- 


: , . ’ . ’ ’ 
mittees of reference and arbitration and committees of appeals, Who 
' im ‘ 4 } = al ooa | ,» ls —— -_ . at tha ** rit | 
Shalt: De governed DY such rules and reguilavlons as May ve prescrives 


in the rules, regulations, or by-laws for the settlement of such mat- 
ters of difference as may be voluntarily submitted for arbitration by 
members of the association,or by other persons not members thereof. 


~ 


The acting chairman of either of said committees, when sitting as 
arbitrators, may administer oaths to the parties and witnesses and 
issue subpoenas and attachments compelling the attendance of wit- 
nesses the same as justices of the peace, and in like manner directed 

LtoOany constable LO execul 
L644 “Section 8. Where any submission sha 

in writing and a final award shall have been rendered and 
ie time fixed by the rules and by-laws, 
on filing such award and submission with the clerk of the eir- 


1? , } 
ll have been made 
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cuit court, an execution inay issue upon such award as if it werea 


—_ me 
/ — 
ea se 
noe 
—~ id 
> oe 
. - 
—— — « 
—t " 
e ~ 
ow 
; 
; _~ 
~ & 
’ 
> 


ry 


; . 
i ee 
. 
- as 
: . 
; — cee 
anne on - 
a - 
- ws 
- Pod - - 
é 


ee 


os 


~~ 
ow 
— = 
; ~ 
f 
— 
- 7 
» a 
~— 
amtinnn 
~ 
. 
o 
—_ ” 
< 
' 
j 
- 
- 
— ~ 
a a 


ot 
~ 
— 
a os 
~~ e 
— 
- 
~~ 
- 
7 
— - 
oo 
~ . 
— 


pre 


ane ~ 
o—e d 
ad * 
—d -” 
; 
i 
. 
a) ~~. 


~~ 
- - 
; 
- ? 
« 
* 
me 
o— - 
me 
o a 
~~ 
ow 
* 
——— 
~ 
— 
— 
- 
- 
~ 
om. 
- a 
——s 
- 


— 


* 
—~ 
— 


* § \f ‘ ; | \ \ pk 
. x a , \ 
; | ‘ ) “y i ¢ 
/ r\ { : i Cll) ~ toe oe 
" 
+ : ‘ ’ i 
= i) \ + il 5 LTO Wilf te | ;<' Lit 
, . +? \ rT, 
| 4 1} — j = ‘ ‘ , 4 ~ : j ‘ Piliti \ . 
. 
; ’ 
» , ¢ me 
+ » 
5 ’ ) ~ ‘ ’ ‘ (orr c\ es \ 
i ‘ 
’ ’ 
’ ’ . ’ * ; |} ? r) |) 
. : ‘ , ‘ if i ; 
" 
: | 
. y*) ‘ Is _ | sami scneme fl 
i ry ; .% : 
‘ i il ; I [ ‘ I ‘ ~ { i ! i ' 
. . ’ 5 . ’ | | ~ a | Tih | resii 
: . > _ 
» , 
7 ’ 
) i wit ) ) shi) mores sstullv their s 
, > FF 
1]? : ’ “ ’ iil | ;\ >] Live «al 1 DOn;!] i \? 
* , 
‘ | ’ | | ’ ; yyy 4 1& ; ‘ : 
L] ‘ * ‘ iry ‘) ‘ I ' h ‘ Lucus i ey “aA ‘ 
C ~ ‘ ‘ nresc ‘ i * i yi 7 } i } vritt r)} } quest } 
i 
a 
| } 
CHicagco, Avg. 1, 1582 
,> ii 
1} +} i} i ’ 
’ 
1} 74 P } i 4 
i) . \\ l | comi »aecide a Sr 
’ ; j | } ? 

’ : ; ‘ . ;% ‘ ‘ ’ 
| | i ' cL oh 7 s\7i ie 43 Gicl yi 
} : ‘ 

oo % ‘ ; 
. 
‘ 
\ . ‘ 
ii , 
. 
0 IRWIN. ORR & CO 
i\ _F » 4 
' 
1} , ] | ; } “2 ‘ 
' \ Suid bo 1 Oo ke, WILHOUL Lie 
" 
| | | - | 7 mad i¢) ? 
~ ; ; _ ii ’ | i ere ‘ ' i} 
i 
, 
+ + ’ ‘+ ni +} 1% 
. ee : ‘? ‘ : ie] viat powell 
, | a ' ; i , } . “yt. < it : 
; ‘ _ i ow 6 2, & oe i i i per aeScts ‘ ; 
. , 
: ‘ " " : ’ 
4 ~ (*Ts i ' \ i ? memMpoecrs '?t “=, ) (] 
" 
> , , 7) °F 
«I< . ‘ " j ‘ a te ‘+. al i i} a Le purl _ 
i 
+ 
* > + ; 7 : } . ‘ey ha 
: =| i > ‘ | PLL oe ¢ <i ‘ Irwin \)} : 4\ 
1 } > hs : 
, * : ’ . ‘ ’ . 5 P tee & ™ 
," il ' I> ae Cl ~ a . i i ~ i ait as | req aia ' 
y | a 
’ ’ " ’ : Ff 's? > 7 , ' y\% ‘ ™ ~ F ‘) { ’ ’ 
i ce WY" : ' ci} il ie ,? VIS bichid. . ore ii 
‘% ‘vs ’ ‘| ‘¥ lead o ’ , ’ i yy) y* 7 1] i . 
| ij vi t CALS Se i> 1} iy abhtita iil i ciiy Lee. ail 
. ‘ 
7 
: . . ’ ’ mC _ ’ : ’ ’ : | ,) * ’ ™ 
cal (| ' ' j Lit Vi ve : ‘ . , ‘ Leer as : VOUT orators >. 
) " . . . * ; 
+ > +} ‘ " + ¢ " . + : ' . ’ 
Lf Lif ' Lj Iti} SU I SalId Commith WilS QUMIILISUCI i 
4 we leant af | 
’ ’ rT | . ; : | r)? ' i¢} 
1)>\ ; ' Vai \/ LA DO; ' irradi Loa Lilie presiael ‘?i wail ‘ 
‘ ] : ] } j 
; ~ : ’ 4 ’ ? ‘ , , : Gt ’ '*y . ‘yye% ‘ 
‘5, \ ‘ erage ] / i i ii \ L)i | ‘ i Lt} AGMITNISte!l Sal 1 ont » CG Lipa 
: 
, 
’ : ‘ ‘sy? F 
| ‘ <i iil Male bi Sah uid Vi i 
} 
,;% + ’ , 7 yer y ‘ ‘ 7 ’ : t i | i] n 7 pyc 
You CPi cit ful iti Sai ila Driol Lv) ULLit COMMMNECHNCeCIICHL OI Lie 
’ 
’ $ 
try ‘¥ ' : ) sy ' 4 . " ' ess 3 
investigation before said cominittee your orators presented to said 
) a 
’ 
¢ . " ; 
committee the Toltowimnge obvbrections 
— » } 7 nila —)" vy lar - ate ry ; } f hicl ; - il iti 
‘we « OL Puli mi, ULTIMO Liit ODrovisions OL Wii! 1} the COMINILLEE 
’ ; . " > = . " . . 
Ger / “orint 7 net war tar tha f |] wine Pres 
Ciadithh vie FIFI’ vO ache, IS VOI IOP tile IOLIOWITNY Teasons 
. ; ‘ . > . . . . 
ae vad 1? nmrorryiit iT} y 1m 1A .}" . "IT | 
l. Itis not in conformity either with tke letter or the Spirit ol 


section 7 of the act of incorporation of the board of trade. By 
1@ power to settle matters of dif- 
ference Is conferred upon committees of reference and arbitration 
4 LO be appointed by the corporation, 
Li] with power to Issue subpoenas and attachments’ compelling 

the attendance of witnesses the same as justices of the peace, 
| | | to any constable to execute. 
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— > os : . - 
Phe lurisdiction ol the Committ 
fined to such matters of difference as 1 


’ . ’ 

’ ’ ’ ‘ 7 . 4 4 “s4% . ’ 

of one of the parties to a disagrees: 
] } } } . ’ ‘| 
fil ered preach of contract the pres 
> 7... . | 
; ~) oe. | CCOTLTITIDILLE idl | if | il] het 
+ ‘ 
> , , 

> «<* ’F 2 

‘ i \ : te ~=*{ Lilli’ Line rit isuTre }i i 
a ‘ , 
the contract shall be bound. No 
’ 
? . + . 
pal L1es 1] mterest to Com pel 
4] , 
. : : 

| iil tk O} Lire TSSOCLTIALIOTI i 
un stication would necessat 

{ , ‘om, ‘ : . ’ ; 

’ ’ 

It would not be in accordance with 
portant property rights are involved 


7 : ; 
Dury ’ STC ned 18 prohivoiled , Thi} 
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Your orators further say that Perry 


* 


board of trade, appeared before said Cc 
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r whom or on whose account they bought and the party 
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ron whose account thev sold said wheat. but 
Say that sald witnesses and each of them refused Lo 
ons relating to the aforesaid Inatters, and on the ground, 
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| ley did not want to disclose their 
private business or to tell who their customers or principals were ; 

and your orators say that said witnesses and each of them were 
176 excused from answering + said committee, for the reasons 


: . ‘ : } ‘ 
assigned bv said witnesses as aforesaid; and your orators 


say that it is their opinion. and LHe \ so charge, that said com- 
: ’ } ; . : es ae + } , . ; 
mittec wilfully and with the design of injuring and vuppressiIng your 


- 


orators ruled out the testimony offered by yor 
and excused witnesses from answering questions, as above stated. 

Your orators further say that a large number of ex parte affidavits, 
to wit, twenty or more, were Introduced by the parties at whose in- 
stance said committee was a pointed, and were received by said 
committee as ey iden ce against the prot st of your orators, 

Your orators protested against the admission of said affidavits on 
the ground that they were not statements or evidence given under 


r orators as aforesaid 


ew 


oath before said committee as required by said rule 27, and for the 


ed 


further reason that your orators had 
examine the parties who made thet 
Your orators further say that section 1 of said rule 27 requires 
that all statements or evidence received by a committee appointed 
or assuming to act under said rule shall be under oath, and your 
orators Say that none of the witn Sses who were e@Xi imu ned before 
said committee were sworn by any person — g author ty to ad- 
minister an oath: that in each and every ins the oath was ad- 
ministered by the chairman of said pe ‘that Reta the evi- 
dence of witnesses sworn, as above stated, and upon the ex 
L77 part attidavits aforesaid, said cr mitt ee rendered their de- 
cision as follows: 


qd ho opportunity to Cross- 


To the president and board of directors of the Chicago Board of 


' ry} : 4 - y on 

GENTLEMEN: The undersigned, a committee appoint d to fix a 
settlement price for No. 2 spring wheat on the 3lst day of July last, 
beg to report that, after a long and pati nt " earing of the evidence 


as it has been pl resented to the committee the partie es 1n interest, 
and “in view of all the facts, and having reference to the duty of the 
seller to specifically fulfill his contract,” do i termine the settlement 
price of No. 2 spring wheat to be one dollar and thirty-five cents 
per bushel ($1.35) on the 3lst day of July, 1882, and on the claim 
submitted find Messrs. Merrick & Lindman are justly indebted to 
Messrs. Irwin, Orr & Co. for damages } the sum of four hundred 
and fifty-six dollars and twenty-fi\ ts ($496.29). 

A full report of the testimony taken during the investigation 1s 
presented herewith. 


Respectfully submitted, 

(Signed) _ Eb. BUCKINGHAM, Chairman. 
(Sioned) 7. . GOODNOW. 

(Signed) H. BAUSHER, JR. 

(Sioned) PORTUS B. WEARE 
(Signed) FRED. S. JAMES 


Chicago, Sept. 4, 1552. 
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JNO. J. HEALY, Clers 


j i] ‘ ‘| ‘ ¢ ¢ ; | 4 ¢ |} , } we, r } 
{) ii¢ Ty ‘ f Lie } { i | fyi id) Lilt mirc Ol Prac (>) eet 
, ,* 
Uity of Unhieago, and to your attorneys, solicitors, agents, and serv- 
? :, : 
ants, and to each and every ot them. Greeting 


Whereas it hath been represented by the honorable John A. Jame- 
son, one of the judges of the superior court of Cook county, in the 
State aforesaid, on the part Ol George M. Barber, complainant, in his 
certain bill of complaint exhibited before said judge and filed in 
said court against you, the said board of trade, amongst other things 


> , 
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that you are combining and confederating with others to injure the 
complainant touching the matters set forth in said bill, and that your 
actings and doings in the premises are contrary to equity and good 
COUSCICNHC and the said judge having ut) ler his h: ind e1 Lit lorsed Upon 
said bill an order that a writ of injunction 


i Issue out oO} said court. 
,* : . , : . > s Reo \ : . ; . ws 
according to the prayel Ol Said Dil, we. therefore. Iti consideration 


2 . . } } . . } ' ‘ey , . 
thereof, and of Lhe particular mal ers In sald bill set forth, do 

- | ' } } : 
ISO strictly command you, LHe sald board ol trade, and the per- 


’ 
‘ 
SOTIS before mention ed. and each and every oft you, threat you 
} } . ye " .? y + tT ° . : ' . P 
do absolutely desist and refrain from a Cptlhng, treaulnge, recognizing 
, ‘ : } . aa 7 | 
or acting upon the report, decision, ana HNnaings ol the.special com- 


; " " . 
\ 7 ‘ . 7 . va sy? ’ ‘ ’ ‘ r '. r-iy sy Le . « . 
mittee appointed for the purpose of fixing a settling price for num- 
a : 
y 
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ber two spring wheat for July (1882) delivery, so far as said com- 
D inant Is cone rned, until this honol ibli Court, 10 chanes ry sitting, 
shall mal her order to the contra llereof fail not under thi 
pel lty Ol what thie law directs 
lo the sheriff of said count and retul 1 due form 
Ol iw 
Witness lohn za He LiyV, CI'K I 1} ind the se re 
Chicago aforesaid, this 1] September, A. D. 1882 
SEAL. | INO. J. HEALY, Clerk 
Served this writ on the wit! | The Board of Trade of the 
( 1 eS hicago by cl iver} s writ to A t] (7Wih, as 
nt secretary of said board of le, this llth day of September 
ISS2. the president of said board ind in mv county 
O. L. MANN, Sherwff, 
By J. H. BURKE, Deputy. 
| | Oct. 2, 1882 
JNO. J. HEALY, Clerk. 
UN D STATES OF AMERICA 
Niate of Illinois. OC a f — 
LS6 Pleas before the Honora! I Georg Gardner, one of the 
Rare es of the superior court of Cook county, In the State of 
[!linois, holding a branch court of said court, at a regular term of 
said sup rior court 0 f Cook county, begun and holden at the court- 
house in 1 the « city of Chicago, in said county and State, on the first 
, being the second day, of October, in the year of our Lord 


iousand eight hundred and eighty-two, and of the Independ- 
ence “a the U nited tutes of America the One hundred and seventh 
Present: ‘The Honorable Georg Gardner, judge of the superiol 
court of Cook county ; Luther Laflin Mills, State’s attorney; Orrin 
Ly. Mann, sheriff of Cook county. 
Attest: JOHN J. HEALY, Clerk. 


Be it remembered that heretofore, to wit, on the eleventh day of 
October, in the year of our Lord one thousand eight hundred and 
eighty-two, the same being one of the days of the October term ol 
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, cause, which motion, after argument of counsel, is sustained, and it 
is ordered that said order containing the said injunction be. and the 
Satmme is hereby, vacal d. 


LS9 STATE OF ILLINOIS, } 
Cook of County, } 


I, John J. Healy, clerk of the superior court of Cook county in 


and for the State of Illinois, do hereby e ruily the above and for 
é - rolng to be a true, perfect, and complete ¢ py of acertain bill of com- 
plaint and injunction writ now on file in my office, and a certain 
ee decree made and entered of record in s 1d court 1n a certain cause 
lately pending in said court, on the chancery side thereof, wherein 
George M. Barber was complainant and The Board Trade —de- 
lendant. 
In witness whereof I have hereunte set my hand and affixed th 
seal of said court, at Chicago, this 26th day of January, A. D. 1884. 
| SEAL. | INO. J. HEALY, Clerk 
190 (). This bill states that you had sold to divers parties 
the board large quantitl 3 of No. 2 spring wheat UNnoUuUntInNg 
‘ cdidt pa Livi \ ‘ pre aaa pitch, alll PEULTLS? 
.* in the aggregate to 50,000 bushels, prices ranging from $1.25 to 
, $1.28) per bushel, said wheat to be delivered at the pleasure of 
yvour orators at.during the month of July, 1SS2. Will you pleas 
explain if any error occurred in the statement of th Amount 


’ 


price, and how it oeeurred, if at all 
A. That 50,000 bushels. as stated re, should ha 


Pa 

—y 
— 
_ 
meee 
_ 


} . i ‘ . , al | j j ‘| . >. . . 
that when Mr. Burke handed this ») me, as QUICK as My) 

’ = | | 17 ‘ ’ ¥ ’ > ty | : , 
struck thi OU OU, | told him that was Wrong: 16 Was LUUUUU, and 


he said that he could fix that that he would Change that, ind | 
supposed it was done and I| signed 
\) This copy isona printed +) 


(). You may state whether, when you went to Mr. Burke's off 
uv found the bill prenared. or | , 
you found the vill prepared, or how vas 
A. | know when I first went in | asked himif Mr. White had 
been in to make arrangements With him for att nding toan iInjune 
- ’ " . ‘ ' . 
Lioh SUIL lor me, and he Said he had. and | asked him if th 1) Lp Is 
Well. he says. about so. or 1t wouldn't take but a min 


ute OF SOIT thing ol Liat KING bnndds ss LENA SCE Wilts DLLSY it tt) 


were Fe aay. 


Lo] time, and he handed me a lot of blanks similar to th 
look over, and in a iew minutes handed me “lth LHe 

time he asked me—in a Ve Vr short LIM iit uske ae LOOUL ANOT 

q qui Stion that rete rab ut dist! LLY, ADOUL Wilatl 

bLnen on the board Ol trade were worth to me; } 1 KTLOW 


whether that is just the form, whether it comes in here; 1 
know how that was—if they were worth $10,000.00 a year. | told him 
they were, and about the time that [ had been on the board; | know 
he asked me that how long I had been there; I told him as much 
as SIX Years. And there Is a siig it | screpancy as to the prices al 
which this wheat was sold: this states it from a $1.25 to $1.25 


when the facts are this, that I defaulted on the lowest was 2232, 


] y aes, 15° l 
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nt on the lowest five and an 

oO n tl he best of my recollection, that ques- 
tion was spoken about: he asked me the price and | told him, 
though that I did not know that this was exactly, but 1t was very 
near it, but [had not my books with me, but I knew that was very 
near it, and that he either said some one had been in and that he had 

f8) | that and thought it was all right: that is the only expla- 
192 nation I car make of it; that 50,000 I certainly supposed 

Was ¢ hanged, thi oLvber, if if was not that if Wis SO Vi ry near 
it as to be immaterial, and I hadn’t my books with me and could 
not state to an ioht- ot a cent. 

Q. After you learned that the decision of the supreme court had 
been adverse to you in that case what communication did you have 
with Mr. White on that subject? You have already spoken of a 
conversation had on the 3lst of March think, but did you have any 


e ’ 
: \ ' ; yt? ’ 1% Beast . ’ ; ‘ ’ 
COUIDIUNICALION Ill Writhh? OF Nanke aby 


' ' +7 


A. Well, sir, I may have had; I don’t reeall any. I know at the 
time just previous to my paying this money—I know my clerk 
wrote some letters for me, and I may have written some myself, but 
I do not recollect the 

©. You may notice, if you please, this letter and telegram,and se 


>» ° 
whether thev refresh vour recollection (hand me popes » witness) 


UL 
A. Yes. sir | did not communicate directls i Mr. White in 
). Llow did yon 7” 


@. This is a letter from John EK. Burke, da Li Ay 
ap Rigen M. Barber, and also a telegram from J. 
L938 B. Whit A.S. Maltman, dated April 18, 1885. After re- 
cage tee letter from Mr. Burke you communicated with 
Mr. Maltman as to the result of the case, as I understand it? 
\. I did. i asked Mr. Maltman if he knew whither Mr. Burke 
wished any further appearance, as that | | 
(). Whether Mr. White ? 
A. Whether Mr. White. 
Then you may state whether this telegram from Mr. White 
was communicated to you under date April 13, 1883. 
A. It was, sir; handed to me by Mr. Maltman 


a 


‘hicago, April | a 


John E. Burke, 


Counsel for defendant here reads letter date v 
1883, addressed to George M. Barber, and signe 
which is as follows: 


“ CHICAGO, April 11, 1883. 


sé 


Geo. M. Barber, Esq. 


‘Dear Siz: I have been notified that on Friday morning next 
a motion will be made before Judge Gardner to vacate the orders 
by which the injunctions in the suits against the board of trade were 
continued. On behalf of several of the parties a petition will be 
filed for a rehearing of the Wright case in the supreme court. On 
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Friday morning I will appear for those parties and oppose 
194 the motion. Please let brie k DOW At onee whether you intend 
to unite with those who are in favor of making the applieca- 
tion for a rehearing. 


“ Yours truly, JOHN E. BURKE.” 


Also reads telegram dated April 13, 1883, at Fort Wayne, Indiana, 
addressed “‘To A. S. Maltman, 116 South Water street: Telegram 
received ; further appearance not necessary. J. B. White.” 


Q. Mr. Barber, was it after the decision of the supreme court in 


the case of Abner M. Wright that you had the conversation with 
Mr. White on the 3lst of March, 1882? 

A. Yes, sir. 

Q. Who paid the damages which were assessed in this injunction 
case ? , 
A. As I understand it, Mr. Maltman paid them for Mr. White. 

Q. You may state whether any of the parties with whom you had 
these trades open on the 3lst day of July, 1SS2, for No. 2 winter 


wheat were persons named here as being connected with the corner, 
[Irwin Orr & Co.? 

A. Not directly; no, sir. 

Q. C.J. Kershaw ? 

A. Not directly; no, sir. Those parties named there were recog- 


| 
ri 
ii 


nized—yes, they were recognized as corner men- 
Q. But I asked you about the parties with wh 
dealings. 
190 A. Well, thev were not directly. 
\). Under what ASSUMPtLON, if any, caused you to assume 
that there was any indirect connection between them ? 

A. Indirectly, because if I had it sold to one commission man, 
either to the COorncT or parti Ss running the corner, if there was any, 
or toa second party, and they to them indirectly if run right straight 
to these parties. 

(. Raising the question In equity whether the price should be as 
great as the committee fixed it as you understood ? 

A, Yes, sir. 

Q. Did you yourself furnish Mr. White, or to Mr. Burke perhaps 
[ ought to say, the information that is given in this bill other than 
you have already said as to how long you had been on the board of 
trade and as to the value, about, of your membership and the num- 
ber of bushels of wheat you had sold? 

A. To the best of my knowledge I did not; that was all. 

Q. I would like to ask you about the tender of the red winter 
wheat on the 3lst of July, 1882, if you will please tell what you did 
1n respect to the tender of red winter wheat. 

A. Well, coming right to that point withot 
196 preliminaries, | tendered the wheat to them and 
the majority of the parties 

Q. You can state whether any communication was had with 


Mr. White on the subject of making the tender ? 


‘ 


t any of the 
he- refused it, 


] 
{ 
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A. IT saw Mr. White in theoftice of Mr. Maltman, as stated by him 
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: . “Re - : ; y 7 _ “J 
tried to find Mr. White, and supposed he was up there on the boar 
’ , 


. ' — , a 
somewhere: looked all around for him and could not see him, as I! 
° ] ) 7 } ¢ . | } > al 1 
had very little time to do it in—it must be done be lore oe o clocK— 
. . " . + ’ - 
[ went out. thought I would hike Loe responsib} li] OT doing 


it myself; thinkin pproval, pipe 10,000 
bushels of wheat and made out bills a started on around to the 
parties that it had — sold to and t | them the wheat ; they re- 
fused it, and as quick as I had got through with that went back on the 
board and saw Mr. White;‘he was highly pleased with it, 
197 with what I had d 
Q. He says you told him that you borrowed of Hutch., or 
Mr. Hutchinson, 10,000 b anes —rece ipts for 10,000 bushels—of red 
winter wheat. How did you do with 10,000 bushels ? 

A. Well. Ir, ex pected ar aaa refuse it. and LO.O00 would 
do is well as more, but if they had acct pted it should have pro- 
cured mor His statement was not—he made a little mistake 
saying that I got the wheat from Hutchinson ; the fact was I pro- 
cured it from Rumset Brothers, but I should say it was immaterial. 
[ talked with amare es about it, and so stated to Mr. White that | 
went to see Mr. Hutelhison. 

Q. You were enabled to make the tender of that much, and 
ordinarily covered all by particular 
party 
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. , 
(J. it was refused Dy al 
‘ ’ . , , + , 
1. Yes. sil t o1 and thev waived the tend: thev said 
they would walt 


~ : ' + . *% . . 
©. Will you please state whether Mr. White suggested to you to 
* ‘} 1 4. } } we , 
>>> » & ° ; . t *> > +s > * . «? . . * | " . . 
make any otner aefense as agulnst the award Of the comMmit- 
‘ , 
| Ss Lé . Lanny proceedings ALYaAlnst You hy io Live board OT 
| ae ‘] ?> bs iy, bial ; . ‘hy »} } > 
eXa' vil rh 4? \ S , . 7 mincery 


Q. At the time he made a demand you you on the 2nd of April, 


4°e. low +] . ty hiah | . 7 — ee , 
LSSS. under the novuce which fas bpeen introdueed mevidence. You 


can stat wh if ther thi money which had come into ene hands from 
him was really under your control at that time, or, if not, how far 
it was without your control. 

17 

i] 


A. We 


sir. it was under my control, with the exception of 


$6,700.00, ed was up In m: irgins ; yes, sir, it was up in margins 


Com 


it that time that day. I could not mE trans that. 
Q. Why couldn’t you control that ? 


& 


A. Because it was put up under the rules of the board, which re- 
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? e . * . . 5 . ® 
mit the certificates issu J Dv ti IMLnK,. which re huired that 


> , + > 
be endorsed—the marvin stated that it was on contract 


. . 
> ’ ’ 
(?hected to, as the certificate s} AS oh | 
+ 
\] Lien ] : * yf ’ \ | ar rn} ’ : 
| aah i is ii TEDL Wil ~ \ ' i 4 suites sete 
. i} } a] . 
iw iter offer and read the ru subject 


Cross-examination by Mr. Stiies 


Q. Mr. Barber, you spoke of a talk you had with Mr. White about 


A. October 2nd ? 
199 (). I think so; when this | 
bill of October llth, 1882. 
A October S0th. 
Q. October 30th. Are you sure that Mr. White was in the city at 
that time? Wasn’t the talk that you had a talk with Maltman. 


was presented to him—the 


A. No, sir: Mr. White himself, On the board of trade. 
). He wanted his balance? 
A. Balance or what was coming to him; that was the way. 
). Did you agree at the time what was coming to him‘ 
A. No,sir. 
J. When did you agree 

A. Imme diately ficured up aft r | went off ‘change aL i o'clock : 
rO' him a draft and made the statemet 
©. Did you hand the draft to Mr. White? 


+ 


Q. Now, didn’t vou hand it to Maltman, and didn’t Maltman send 
White at Fort Wayne 
\. I don’t think so; | am verv su | handed it to Mr. White 
himself 
YW H ve you cot that ecard that vou sed vesterday /¢ 
| think so, sir. Mr. Stiles, I d seem to have it; perhaps I 
! VY send tor il 
©. Have you got one lik f that kind of cards 
200 A. Yes, sir (producing ecards se all have other matters 
. ‘| } sedi } . I oa ll . ] ' hk , ] 
or nothing to do with the trades. I will send and have that 


Q. Before I come to that let me show your letter from Mr. Malt- 
man to White. dated October 30th, which reads as follows: “I en- 
close Barber’s draft on New York: also his statement in regard to 
July wheat deal Don’t that refresh vour recollection, now, that 
vou gave the draft.to Maltman and Maltman sent it? 

A. I should presume by that that 1 was mistaken about handing 
it to Mr. White; presume so. 

XJ. Now, are you mistaken about having agreed or had any talk 
h White in person about the balance 
A. No, sir: that could not be mistaken In. 
®. That you are not mistaken in ? 


A. No, sir. 


** 


if 


lat contract, according to the usas 


in whole? 


° ° ’ 
A. No, sil nt think we agreed on the amount right there. 
} \’ : : . . " } ) Bi ; ; } ‘* 
He ala logure 1t up a i vet the drait flor the balance 
' 
Q). dS | understand the manner in which these contracts were 
] 1 oe ' ) ’ : ’ . . ‘ 
made DY WV h vou sold 100,000 bushels of wheat for White—July 
° | | , ; : } . : = 
wheat. If l understand it rightly, over on the board of trade is what 
tney call a wheat p or W r—sometbing of that sort, isnt 
ther 
+) -— 
20] A. A wheat ] 
‘ : , } . ’ } ; — 
J. AATOI i Son ont Wil wheat deaiers cathe 
, Yes, sir 
. : ’ 
(). And make their trades 
A Yes Sli 
Q. An this insta ips. vou went in and offered 5,000 
—Iniv wi , 21°94 be eel Will 4. 99 
JUIV WhHeAL, &1.24 ul eus i som dy suys Vill Lake If. 
ry + - 
Thereu} u ut 1 : | you put down “5 M July, 
| , »>s edA 
i | 4 \\ » 1.29 
A. No,sir: J s | put down the name of the party that said he 
; } } } ' " ’ . ™ } : : } : 
wou dd LAK‘ { iT i Liit } 3. \\ . Sil 1) " Live MmItiais ce designate 
who thy eis )? r was 
’ } ? +) 
(J. Lo show \\ ~ it you were Making the trad 
A. Yes, s 
, ‘ ’ } . ‘ 
) cpr it i it somebody in the wh Lring sung out, 7 
call ovis —m? Yi + (NM) ligly \ | nd I id will bby 
Wil aay t ie eae ‘ ‘ ‘ i it Saiqd A OW) : 
\ That 
7 »% ae ‘ , #€) 
. ‘In way they did 
A. Yes, s 
4 1] } ef ] } | | 
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es over there, means 


Pe 


5.000 bushels of wheat sold by vou for the account of 


J. B. White. he to deliver any time in tl 
one or the other? 


ie month of July or settle, 


a 


“ae 
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A. It means that I have sold to that party, so far as you say; it 
means over the re: the customer knows. 
Q. Well, I mean between you two dealers ‘ 
A. 7m rg the customer would get no favor; you say it means 
with J. B. White’ 
203 (). Well we will leave him out; no matter who it is. 

A. it means that | have sold him 5,000 bushels of wheat 
at the price stated to be delivered at any day at my option in the 
month of July. 

). Or settled ? 

\. Well, it me: that I sold it then—that I must deliver. 
). It means thes: it is to be delivered or settled for, don’t it‘ 
A. It don’t mean any such thing. 

). It does not? 
A. No, sir. 


© Then it was delivered, was it. or tender was mad 


A. A tender was made on this, but a tender of a different kind of 
wheat 

(). The | fact is, isn’t it, Mr. Barber, that — a large proportion nearly 
of the s sal es SO pdr there is no tender on either sid Ol ofl r to de 


liver—that Is the f fact, isnt It 4 
1 
| 


A. The facts are that a large proportion of them, after the trades 
are made, that the y get loge el r and offset one trade against another: 


yes, SIr. 
\) Well, putting 1t In ny way, am | not night about it that nearly 
, . ‘ . "ley 
all of the deals are settled by the payment ol money, one side or the 
other? 
N oe ler all 
A. No, sir; not nearly all. 
‘ 1] | , + Ae 4 
®. Well, what proportion 


: . : ’ . . , ¥ ‘ 
204 A. Oh, I think it is very hard totell. I should say a lara 
a re ee So ee ; . we } 
MAjOrILy 5 should LiININK. recelve a good deal OF grain. l 
have received a great deal of grain on contracts—a great deal. 
— . " ’ j ’ j ; ’ ‘) 
(. How much did you receive in this 100,000 bushels you sold ‘ 
} roy: } _ p ° 
A. I. “annot Le Ll. lls 10- QOOU—it Wis all SOG ( lid hot (’- 


CeLVe it: it Wis sold short * never bought if 
(. Whenever you bought any for White did you receive any? 
A. I can't Say whether I did or not | should Say that a very 
large proportion of it was, as I explained vesterday—was settled. — 
J. Do you call to mind any Instance where you bought ior Mr. 
White that you received any commodity 4 
A. No, sir; I cannot recall any trade. I have no doubt at all in 
all his trading that I dida great cl al, but I cannot recall any par- 
ticular instance. 

The practice almost universally is or was with you, wasn’t it, 
that when the time Came for deliv: ry, Or for the rece Ipt, us the Cause 
might be, depending on whether you had sold or bought, you went 
to the party to get what was due to you or he came to you to get 
what was due from you to him ? 

A. ae at all. 
Q. Not at all? 
A. No, sir. 
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205 ©. How was it? 


A. When the time for delivering — I was prepared to 
receive the grain and pay for it from the party that I had bought 
It of. 

Q. Weil, suppose White had sold 100,000 bushels or bought 
100,000 bushels of wheat and the time came for delivering you 
were prepared to receive the 100,000 bushels of wheat? 

A. | was prepared to pay—— 

\). No: please answer the question first and then explain after- 
wards. 

A. Well? 

Q. In such case you would be prepared to receive the wheat, 
would you—100,000 bushels ‘ 

A. Well, I should, if I had it sold for Mr. White to other parties ; 
receive it as } ) 
Q. No, put 
100.000 bush 


~ 
tts 


t cal 

the case just as I put it. Supposing White had bought 
isJuly wheat instead of having sold 100,000 bushels. and 
the time came for delivering, you would be prepared to receive that 
100,000 bushels of wheat, wouldn’t you? 

A. Well, it is hard to answer that question exactly. I don’t think 
my bank account would allow me to pay for 100,000 bushels of 
wheat, Mr. Stiles. 

Q. Now, you are cetting at the reasons. 
A. At the same time I can pay for more wheat than I have 
money in the bank, and that my checks would be certified 


206 instantly 1f taken In now to what extent — they have always 
told ine that they would certify them for any amount that 
came 1n. 
Q. That is, you would take warehouse receipts and put them into 
the bank? 
1. No, si! 
©. Well. don't see that you have answered my question, Mr. 


I ; 

A. That IS to say, say that firmiyv Ly lieve that my checks for 
100,000 bushels of wheat would be paid at the bank. 
Q. ‘Then do you say that you would have been prepared to have 
received 100.000 bushels * 

A. Well, if they say so I firmly believe that. 

(J. Had you ever taken that many in 100.000 bushels? 


A. I first told you that | had not, but they promise- this a great 


many times—that where I gave checks for grain that — would take 
care of those checks for me, if they were gciven In excess of my ac- 


count: will state that now—to what extent I don’t know. If it 
was a $100,000.00 or a $1,000,000.00, a million dollars, they would 
not do it. 

Q. There was no expectation that any grain would be delivered 
on these transactions, Was there, Mr Barber t 

A. There wasn’t a certainty that it would be delivered, 

207 unless after the trades were made I made offsets. 
©. ‘There was no expectation that it would be. was there? 


a 


| 
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A. Just as I say there was; unless I got them out of the way 
offsetting one trade against the other, there was a certainty. 

©. Unless—now, take that instance into consideration; was there 
any expectancy that the grain would be delivered either side? 

A. Certainly; I always expect to get more or less of it; I do not 
expect it will all be delivered; I expect I can offset trades with a 
good part of it. 

Q. Did you ever call on White for money enough to pay for the 
grain in case it should be delivered to him? | 

A. I am very sure that on the 30th day of November, at the time 
he speaks of when he testifies that he was long 100,000 bushels of 
Deeember corn, which, I presume, he is correct about, that he was 
up here the 30th day of November, and I told him that corn must 
be settled now; I told him that he must either sell that corn or give 
me money to pay for it the next day. If he sold it I would have 
a place if it came into me to deliver it; that I could not pay for it 

and hold it for him. ) 
208 Q. Well, now, during this perilous situation in which wheat 

was placed when you were approaching July, did you say 
anything to him to the effect that you wanted him to furnish you 
with money enough to pay for that grain? 

A. No, sir; | did not. 

(). ‘To buy the grain and deliver it‘ 

A. That is not customary. 

Q. That is what I supposed; that is what I have been trying to 
gerat. It is not expected that you would deliver the grain, Is 1t? 

A. Yes, sir. 


Q. It was expected in this instance that you would deliver 100,000 


; 


d 
bushels of grain? 

A. In this, when the trades were made I expected that it would 
be delivered; that he would buy it here on the market, the largest 
grain market in the world. 

(). What do you call delivering grain? 

A. I mean either take the warehouse receipts for the grain and 
deliver those: not that I would take the grain in a wagon; but that 
[ would take warehouse receipts representing that grain In store and 
deliver them, or, under the rule, we can deliver it upstairs In a little 
different way, but it amounts to the same thing. 

(). What is the different way that amounts to the same thing 

A. A party that has 5,000 grain to deliver makes up on a paper 

the statement of the identical receipts that he has ready, the 


} 


209 number of bushelsin each receipt, the aggregate of those, and 
states that he just has made it to a certain party; that he 1 

the party sold to, and they go upstairs at half-past one in the boar 
of trade POOTH, and this Darcy that makes it up delivers it to the 
party he has sold to, stating that he is ready to deliver 5,000 bushels 

(). Delivers the warehouse receipts or figures? 

A. He states that he has the receipts in his office ready for delivery 
and, by the way, you would like to see one? 

(). | don’t care about it. Was this prs tice In vogue at the tim 
these transactlons were had ? 


1 S35 I 
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®. Did you know that at the time? 

A. Well, I know it to be a general fact. 
©. That is, did you so understand it ? 
A. Not at the times I made these trades. I did not know as it 


 - 
: 
was as early as that. These trades were made for him In 
21] May. I did not know at that time. It was later than that. 
\) Before the corner manifested itself. 
A. Yes, sir: after these trades were made. 
THomas W. Burns, a witness for the defendant, having been duly 
sworn, was examined in chief by Mr. Dent, and testified as follows: 
. Of what firm are you, Mr. Burns? 
A. Schwarbacker & Co. now, sir. 
(. Of what firm were you in 1882 ? 
A. I was connected with the firm of Ulrich, Busch & Co. 
(). In what business ? 8 


ew 
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A. Grain and commission. 
(). You will please state whether your firm at that — had any 


contract or contracts with Mr. George M. Barber for the purchase 
from him of No. 2 spring wheat; and, if so, what was the contract? 


Mr. STILES: | do not think that is thie proper question. it seems 
to me the question should be. Wh it Was said at the time th il the 


} 


pours mse Wis made 

lhe Court: He may answer tl stion, and then you can 
find out 

1. On May 17, 1882, bought f | M. Barber 5J wheat 
at 1.24 

Mir. Des What kind of w vas 

\. No. 2 spring wh cy _\ 

O Wi was 

212 \ i NI ‘. Ss \ Wiis 

Q. Y es oan 

\\ 

\ \ | Ss \ A _ wa 

ravs LK ( r to 
- x ( 4 and 

VY ry . 

YW. When was u 

\. During | of Jul 

Q. At whose optio 

A. At the seller's 0} 

®. You may state el secret understanding 
mout 1b LHatl was not to be eX 

1. No, si 

(. Or that it was to be settled, or anything of the kind? 

A. We don’t do business that way, s 

Q. Was there anything other than the contract to regulate it—de- 
termine whether it should be delivered or not? 


A. Nothing, sir, that I know of. In the regular way, regular 
course of business—a regular trade 

@. And it would be subject to the rules of trade there? 

A. Certainly; yes, sIr. 

©. Rules and regulations? 

A. Yes, sir. 
213 (). They regulate the manner of delivery among others 
particulars ? 

A. There are rules and regulations stating how trades shall be, 

what is regular on a contract made. We always live up to them. 


Cross-examination by Mr. STILES: 


Q. What did you mean by your answer, “ We don't do business 
that way?” 

A. Well, we do business, sir, in the regular course of business, as 
all merchants do. We buy or sell at the market price, and we check 
up our trades and have our contract signed ready to pay for the 
property when it is delivered. 
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hat is, you do business as other merchants do? 
/. What other merchants ? 
A. All first-class ( ommission houses. 
\). Does that include anybody except members of the board of 
trade, whe 1 you Bay other merchants ? 

A. Well, 1 speak of regular commission merchants who are mem- 
bers ol the be ard of trade. 

Q. That is, your firm does business as the other members of the 


board of trade do business; 1s that it? 
A. Well, ldo not know about that. We have our.own way. 
214 ®. When you say you do business as other merchants do, 
you mean by that as other merchants on the board? 

A. Yes, sir. 

The Court: Mr. Burns, I understood you to say that this trans- 
action was made on the board of trade with your firm in the usual 
and regular way ? 

A. Yes, sir. 

Mr. Stites: Let me ask you, did you make this purchase your- 
self? 

A. Yes, sir. 

(. In person? 

A. Well, | am pretty sure of it, because I made all the trades for 
the house at the time. 

©. You have no distinct recollection about this? 

A. Well, 1 am quite positive we did not employ any brokers 


Q. But I say you have no distinct recollection about this particu- 


Q. But you think you must have made it, as you were making 
purch: ises for the house? 

A. y es, a because we have it as matt ter of record Ol our books, 
that it was made. 

Q. You get this information from your books, do you not, and 
not from your recollection ? 

A. Yes, sir; from the books the time that we settled up and mar- 
gined up, and eve rything of that sort. 

Mr. Dent: Have you a nemorandum as to m: irgining up 
915 and when it was settled ? 

A. Yes, sir; this wheat was settled under the rules of the 
board of trade April 24, at $1.85; Mr. Barber paid us $531.25. At 
that time he had $1,350.00 margins up and it was released to him 
on April 24. 

Mr. Stites. Your remark was that this was settled in accordance 
with the rules of the board of trade. I was going to see whether 
you were correct about it. 

A. Weil, the decision of the committee appointed to fix the price. 

Yes; I know the rules of the board of trade provides this com- 
mittee shall determine the just and true value of the property de- 
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faulted on, and so forth. You understand that the committee did 
determine the just and true value, didn’t you? 

A. I have no reason to think otherwise. 

(). Perhaps you will when I[ read you the report of the committee. 
“The undersigned committee, appointed to fix a settlement price 
for No. — spring wheat on the 5lst day of July last, ete., beg to re- 
port that after long and patient hearing of the evidence taken, we 
do determine the settlement price of No. 2 spring wheat to be $1.35 
per bushel.” 

A. Yes, sir; on that basis we settled. 


216 Apne. H. Butss, having been duly sworn as a witness on 
behalf of the defendant, was examined in chief by Mr. Dent, 
arid testified as follows: 


Q. In what business were you in the spring and summer of 1882 ? 
A. General produce and grain and commission. 

). You were a member of the board of trade, were you ? 

A. I was. 

). Did you have any dealings with Mr. George M. Barber ? 

A. I did, in July wheat. 

). In July wheat—No. 2 spring wheat? 

A. Yes, sir. 

(). What were those dealings ? 

A. Well, I had 10,000 wheat | bought of him that I never got; | 
remember one 5 was about $1.23, I think, and {, and the other was 
$1.25 and something. 

). When were the contracts made with him‘ 

A. 1 think it was made in May. 

(). Have you any memorandum to guide you? 

A. I have not here; I picked out my cards and I mislaid them 
somewhere ; I carried it in my pocket for two or three days expect- 
ing to come here—my original card. 

Mr. Stites: We are prepared to admit that the other sales were 

made as this last gentleman on the stand testified—that is, if 
217 Mr. Dent intends to bring each one of these twelve we will 
save him that trouble. 

Mr. Dent (handing witness paper): Iam giving you these papers 
for the purpose of enabling you to refresh your memory. If they 
will refresh your memory as to prices, you may look at these two 
bills and they may be all you will need to look at. 

A. Well, this says it was bought for $1.23} and $1.259. 

(. Where were those trades made? | 

A. On the board of trade. 

©. What was the nature of the contracts? 

A. The nature of the contracts was that he sold me this wheat to 
be delivered during the month of July. 

Q. At whose option ? 

A. At his option; delivered any time during the month of July. 

Q. You may state whether there was any other understanding or 
agreement about the matter or whether the contract was absolute, 
except only that he had the option as to the time during the month? 


; 
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A. Before the contracts came due 1 went to Mr. Barber and told 
s to get the wheat: that I wanted it to deliver; I 


him Was anxXilou cr | 
ind hie said he would let me have it just as quick 


Q. You can state whether there was any agreement between 
u and Mr. Barber at any time that that wheat should not 
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. on that the value of the wheat was $1.35 and the time of delivery had 
past , then we had to pay to those that we had it sold to for $1.35, 
and then we wanted money, the loss that we sustained 
220 ~= not getting It. 
Q. What made you want the wheat the fore part of July? 
A. Well, I wanted to goto Colorado,and I wanted to get the wheat 
that was on my books for July off, where I had it bought and had 
it sold. 
~~ Q. That is, you wanted the contract disposed of? 
A. I wanted to clear up my books and get away honestly. 
<— Q. This is what you wanted, isn’t Mr. Bliss—you wanted the 
deal settled ? 
A. Well, that is the way I wanted it settled ; yes, sir. 
Q. You wanted the deal settled so that you pds go away and 
not have it on your mind? 
A. I did not want any trouble with it after | went away. 
Q. How much wheat have you ever received of Mr. Barber? 
A. Oh, I have received a good deal; I don’t know. 
. Wheat? 
A. Oh, I don’t know; I have received—more or less received— 
everything from him when.-he traded on the board. 
©. How much wheat have you received from Mr. Barber ? 
A. I could not tell. 
Q. I mean by that how much whi 
A. Cash wheat, cash property ? 
— 221 Q. Not cash wheat—no, sir; but wheat as represented by 
W ehous Prec Ipts 
A. Yes, that is cash wheat. 
. Delivered by him into vo : 
A. Q ceived it of him, mor : ) 
\. Tlow ch more a how . 
a oe rnoe. i Lad KNOW y Wal } 
\! Do vo c% + mv ui . \ . % can ll 
ee think we have received whea mm him 
(). Certain about it‘ 
\. Lam pretty certain 
. What you wanted in this deal was the difference, wasn't it, 
oi Mr. Bhss, or didn’t you care anytliing about that? 


a8 think the other fellow wanted the dillerence 
\W ho Wiis the other fe 

if there was any difference; well we had it sold to [Irwin Orr 
and they had it sold to U. Busch. 
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rather than to take the wheat? 


\. No. sir, | would not. 
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222 Q. Wheat is much more valuable in your hands than 


money, is it? 
A. The wheat brought money; that is what I sold it for when- 


ever I delivered it. 
Q. But— had rather take the wheat and go and get the money on 


it than you would to take the money firs 
A. I don’t underst am you. 

. You were very anxious for the whe at‘ 
Yes, sir: because [ wal d LO fil i my contract. 


’ 


Q. Because you wanted to take hat wheat and use it? 


/. 
A. Yes, Sir. 

Q. Well, couldn’t you use the money it represented ? 

A. At that time I could not; no. I didn’t know how to use 


‘) 


Q. I suppose money was useful 
A. Money is useful, but I didn’t see how I could have used money 
in the place of that wheat at that time. 
When you bought this wheat somebody said they would sell ? 
[ might have said I would buy. 
©. One wavy or thi other ? 
©. And that was all there was said about it at the time? 
A. Oh, usually checked it up. 
 z ur practice, on Bliss, is in such cases as that when 


ie month comes to go around and present your 
e diff e, isn’t 1 


Q. What is your practice 
the practice is that a man fulfills his 
contract. 
). Oh, I understand ngs but what is your practice ? 
\. That is my pr ictic 
). To fulfill your contract ‘ 
A. Yes, sir. 
How do you do it—always go and get the wheat 
A. They generally bring it to me; I never went after it; 1t 1s their 


oom, — 


‘) 


business to do that. 
Q. They generally bring you the difference, don’t they ? 


Be 
A. No 


(). Isn’t that the 1 le? 
A. 
Q. That is the exception, is it? 


never knew it LO be done except where they defaulted. 
‘hen most of the transactions on the board in wheat are ae- 


» 


No. 
T 


ce ym pe inied by an actual delivery of the wheat, are they 
A. Oh, no; that is a different thing. 
Q. Well, how are they. 

A. There are some there that are settled. 

(. Some small amount, I suppose ? 

A. Well, not a small amount. 

Q. Occasionally a deal is settled without actually using the 


wheat? 
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oe A. Not sosmall as that: no, sir. 
224 ALEXANDER S. MALTMAN, having been duly sworn as a 


witness on behalf of the defendant-, was examined in chief by 
Mr. Dent. and testified as follows : 


®. What is your business, Mr. Maltman? 
A. lam connected with the firm of A. S. Maltman & Co. 


) 


©. In what business *% 


a) 
| A. They are in the commission business. 

Q. Have you represented Mr. James B. White in his business at 
any time; and, if so, when did you represent him? 

—_ A. Well, sir, my recollection is that in 1872 I commenced to pur- 
chase goods for Mr. White in Chicago and continued until about 
1874, about two years, and then there was a break of two years when 
his brother bought in the market, and I think Ilcommenced again in 
1876 and continued until last September, 1583. 

@. You can statewhether you represented him in his business 
matters with Mr. George M. Barber and when you commenced rep- 
resenting him in those matters. 

A. Well, in 1S7%, October Sth, think, was the first business 
that I did for Mr. White through Mr. Barber. 

(). What was that business? 

A. It was buying some December corn. 

. You will state what orders or directions you conveyed for Mr. 

White to Mr. Barber—that is, you may state the conversation. 
225 A. Well, [ don’t, know but I ought to go back; there was 
Rin, 4 one time I gota telegram from Mr. White inquiring the price 
of 100,000 bushels of wheat; it was the time of the war of Turkey 
. and Russia. I telegraphed to Mr. White. 
’ The Court: I think you better just confine yourself to the inves- 


tigation of this last series of dealings. 
The Wirness: I was going to explain, your honor, how Mr. White 
, sent the telegram to me and the conversation afterwards. He said, 
“ You could do that business,” and | told him that I couldn’t; that 
I wasn’t a member of the board of trade, but that I could get it 
done. 

Mr. Dent: Mr. Maltman, you will please state at the beginning 
of the transactions with Mr. Barber how they occurred and what 
authority Mr. White gave you or what directions he gave you to be 

on communicated to Mr. Barber in regard to Mr. Barber dealing for 
| him on the board of trade. 
A. Well, I selected Mr. Barber without Mr. White’s knowledge, | 
think, on the first trades, but [immediately wrote to Mr. White. I 
kept it no secret at all who was doing business on the board of 
trade, and | think, without exception, every account of sales that 
Mr. Barber gave me went directly to Mr. White in Mr. Barber's 
226 =own handwriting; so that, although Mr. White may not have 
known on the first trade who did the business, he immedi- 
ately knew afterwards. 
Q. What instructions did you give Mr. Barber? What authority 
did Mr. White give you to instruct Mr. Barber in regard to dealings ? 


14—3ol 
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A. At first Mr. White would telegraph for me to buy or sell. I 
would immediate ly fo tO the board of trade and glve Mr. Barber 
the telegram, and he would execute the pein wry se to meat 
first, and I told him at times to telegraph to direct! » Mr. White 

the purchase or the sale. 

Q. You may state whether Mr. Barber followed your instructions 
or directions, or now far you saw that he did follow them. 
A. think he followed them LO tne letter. 


©. How did the business run Was it continuous from the tims 
it first began, or did it sometimes cease for awhile? 

\. It was quite continuous; yes, there wasn’t much break 

©. Did you on your own account give any such orders to M1 
Barber, or did vou wait until Mr. White instructed vou ? 


’ } ’ , ° ° ’ » 
Q. You can state whether anything was said to Mr. Barbet 
, ’ ’ . ' ? 
by vou from Mr. Vhite to the effect that trades made for Mr. 
i _ eae . — 
White were to be gambling transactions—or not real tran 


’ } peaenne 
A. No. Sir. I LOINK tLoabt the teiecrams and orders are the Instruc- 
: , } : | ¢ * ' \ ¥* ry ’ i, ] . “ 
Lions that it wot Irom Mir. White. it doves not Say anythin *thnere 
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A. I think I gave Mr. Barber pretty much all the teleerams when 
: e 
at -ee meet s @ , } r — -1) . . — 
| had any orders: it was the easiest way to fill the order—was to 
} tes — , 
hand him the telerrams. 
° i a 4 ’ i ® i 1} , : 
a, You Wilt ease nowce ll you have collected together those 
ers (nanding papers to wilhness). 


A. Well, this telegram here is J. B. White, care of George M. 
Q. Where one is for an order to buy or sell you may please read 


There are no telegrams here to buy or sell 

Q. Did you have a conversation with Mr. White as to July wheat 
1882, as to there being possibly a corner, or as to whether ioe 
desirable for him to sell for delivery in July in 1882? 
A. Well, I could not say that I had. 
(. Did you have conversation with him with reference to whether 
Mr. Barber should default under the contracts in July, 1882? 


228 A. Y tes, sir; | had a mumber of conversations about de- 


cannot tell the time exactly, but when the margin or when 
the difference of the price that the wheat was sold at. and when it 
v, \ir. White did not want to put up 


J 


; ; ; 
margin uniess ne had some promise Loa he would he protected. 


That Mr Barber would not settle the July deal; that he would 
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Q. Did you attend to the business of Mr. White of putting up the 
margins ? | 
A. Yes, Sir ; [ think I handled 
up In Margins. 
Q. Do you remember any special occasion when that conversation 
occurred as to any amount of money being paid over, what was said 
v Mr. White to you and what was said by you to Mr. Barber on the 
subject 7 
A. About the 6th or 7th or 8th of July or June—of June, I think— 
the trade had rot some six or elght thousand dollars against Mr. 
W hite—that is, the trade was against him more than he had mar- 
gined here in Chicago. Of course, Mr. White was anxious, and he 
was in Chicago atthe time. I don’t remember just how I got a draft 
for $5,000.00 from Mr. Whit New York draft drawn 
229 Lo the order of Ps L. White: if Was le it for me on the desk, 
and Mr. W hite went to lor { Way C6 . Mr. Barber looked to 
me for the margins, look« dd to me [or mMnoney to keep MM r. W hite s 
trade good. I let Mr. Barber see this draft of $5,000.00, and I told 
him that I thought that Mr.White | ud evidently omitted to endorse 
it and what did he think, that I would endorse it by me. Well, Mr. 


— 
—" 


ly all the money that was put 


Barber would not take it in that wa: | I think I either wrote to 
Mr. White or telegraphed, but Mi Wi hite answers in one of these 
tt legrams to my communication, “ tlo the xchangs LO protect the 
deals; will send more if necessary T iat exchange referred to is 


’ 


the $5.000.00 draft. I let Mr. Barber see the telegram. I think it 
was on Saturday, the 10th of June, if [ remember right, ana Mr. 
Barber urged upon me, as the deals were so much against t Mr. W hit 
that | shoul fo down to Fort Wayne with that dr: aft and ret it en- 
dorsed, and I did go to Fort Wayne with that draft on Saturd: iv night, 
and I saw Mr. White on Sunday. We talked the matter over, and 
| thought that Mr. Barber would not d fault on his contract, but 
always said, Mr. Stiles, please omit what you thought. 
Mr. Dent: Can you state what Mr. Barber said about it? 
A. Well, he always said he would not default—would not 
250 default on his contract: had refused to at other times, but | 
wanted to get that $5,000.00, because I was responsible to Mr. 
Barber at the beginning of these things that the margin would be 
kept good, and he let it run on my account, as I understood it. I 
made an arrangement with Mr. White that I would hold that 
$5,000.00 draft until Mr. Barber promised that he would default in 
the July contract for 100,000 bushels of wheat. On Monday I saw 
Mr. Barber and he made that agreement to me, that he would de- 
fault in the contract for July wheat, and I turned over the $5,000.00 
to him. 
©. What did Mr. Barber say on refusing to default on contracts; 
what did he say to you” 
A. It would hurt his reputation on the board of trade. 
Q. You can state whether you had any conversation with Mr. 
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Q. What did Mr. White say about that in the way of approval or 
disapproval ; what did he say? 

A. He was perfectly satisfied ; thought it was a good point. 

\). [ will call your attention to a letter dated Septem bi r Oth, | 
believe it is,1882, from Mr. White, and will ask you if you commnu- 
nicated with him as to the decision of the committee appointed to 
fix the price’ 

A. I think I telegraphed that. 

Q. Please look at the letter and see whether you received it (show- 
ing witness letter dated September 5th, 1882, from White to Malt- 
man). 7 

A. Oh, yes; well, yes; I received the letter. 

®. You can read the letter if you please. 
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Aannot remember any pari uinr Conversation. 


hat was to the office of Mr. John EK. Burke, lawyei 


A. 1 sir aN | | 
‘J lor what purpose did he go ere. if vou ul 
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A. To join in the injunction. 
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‘ li 1] | I ‘ 4) I restra | ‘ } LI] j i! | ~ | ST)<¢*] | F 
& 
, 
Mir. Barbe 
) € ¢ | ] | 
Q. Did he ask you to sig Ln 1 bond or ask you to do 
»} » So 
\ i A Lint ‘ 
” + _ 
, ¢ »> & , ve 
A cat hr L remMeninioe?r, 
sf ‘’ ; : " } " | 4 
\/ tee Vou It) ptt eis’ ti : ‘ hii MPCs 


Ll di ) 
You can tell whether you kept watch of the suit after that? 
Yes, sir. 
ex Q. For Mr. White, or what direction he gave you In regard to it? 
A. Well, 1 kept track of the su 
Q. Did you put up any money for Mr. White on account of that 


; 


»sF 
’ 
si 


A. Yes, sir. 

©. Do you remember what moneys you paid out? 

A. I paid out $283.50. 

Q. Do you know how far the suit was prepared, or the papers 
were prepared, during Mr. Barber's absence, and by whose directions 
they were so prepared ? 

A. Yes, sir. 

Q. Will you please state 7 


“<¢ 


| 
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\7 
45 ' ~ ~ 
‘ \j ~ ~~ 
\\ \ \\ ~ 
\ 
\ ~ ~ | . ss Ff 
exal : : \ = SY S30 ~MIr. W 
" - \ NI ‘ = “ir 
AY. ac sed you for that 
A. Yes, s : 
(J Now, what pa pers Was lt ( hat were prepare | under the d irec- 
tion of Mr. W] if 


eti 
©. The injunction was prepared under the direction of Mr. 


A. The papers for an injunction and petition. 

(). W hat die White say about it? White did not sign any peti- 
tion, did he? The bill that was filed was a printed bill, wasn’t it, 
already prepared when you went to the office? 

\. Lsaid that the papers were prepared under the direction of 
Mr. W hite 

(). \\ hy do you say that 

A. Because Mr. White told me that he would stand all expense. 

J. Oh. well 


‘) 


ll, that is another thing. What directions did White 
give you about preparing any bill? This is a fact, isn’t it, 
936 that Barber didn’t want to be shoved of- the board of trade? 
A. Yes, sir. 
Q. And White said he would pay the expense of trying to pro- 
tect him from being shoved off? 
A. Mr. White said he would protect him. 
Q. Hesaid he would and he did, didn’t he, so far as paying bills are 
concerned ? 
A. Yes, sll 
@. Isn’t that about all there was of it? He went to the office of 
Burke, talked the thing over, and Burke had a bill already pre- 
pared, which White never signed, did he? 
A. I know that the bill was prepared under the direction of Mr. 
White. 
». What do you mean by that? 
A. I mean that it was prepared by his instruction. 
). Wasn’t it printed when you got to the office ? 
A. I suppose it was; there was a number of them there; I saw 
quite a lot of bills. 
Q. This wasn’t prepared by his direction; it was already prepared 
when you got there, wasn’t it? 
A. That bill? 
There were thirty-two bills already printed, weren’t there, right 
in Burke's ofhce? 


a 


oe 


ee co rd id PS 
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A. I know there were lots of them; there was a pile of them, and 
drew one, Mr. Barber's, but if [signed the bond I have 
MS c 
204 . 7 s -\' ras , 
\ } \ ~ 
ae knew wv 
\! Wi os \ = 
= ma ¢ 
\) Yon ¢ . 
A. | mean it 
©. Didn’t you divide commissions Barber ? 
A. No, sir: not a cent that | deal or expect to get 
Q. Well, are you not going to g n 
A. No, sir. 
©. I may be mistaken, but I understood Mr. Barber to testify 


yest rday that he divided commissions. You say you got no com- 
Ih)} sions 4 


A. No , sir. 
Never divided commissions with Barber in any of White's 


A. I cot something, yes. 

(. That is what I am trying to get at? 

A. Yes; but you said on this; I didn’t get a cent on this deal. 

\) . Well, I will change that; this deal has not been settled—the 
time for paying you your share of commissions has not come, has it? 

A. Well, I think it has. 

Q. You expect to get your share of the commissions when this 1s 

settled, don’t you, if Barber wins ? 
238 A. No, sir; I told Mr. Barber way in June or May that I 
did not want anything on this; that he was having too much 
trouble. 
Did you hear of the corner at the time that it was said there 
was a corner there in the newt > 

A. Oh, I heard it rumored ; yes. 

). Do you recollect how early you heard it? 

A. No, sir. 

). Did you write to Mr. White about it at that time? 
A. Oh, I think I did. 

Q. What gave you so much interest in this if you were not to have 
any commissions in it? 

A. Well, I was interested in Mr. White’s business—well, Mr. Bar- 
ber’s business. I had done a great deal of business for Mr. White. 
He had always used me well. 

Q. What interest had you in Mr. White’s business ? 
. I was his agent here in Chicago. 

’r Mr. Barber’s business, | mean? What interest had you in 
Barber’s business ? 

A. I was the means of bringing Mr. White and Mr. Barber to- 
gether. 

Q. What gives you an interest in Barber’s business by reason of 
bringing these people together? How did that give you any interest 
in Barber’s business ? 


A 
é 
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A. Well, I took orders to Mr. Barber and he reported to me. 
239 Q. Suppose you did, what interest did that give you in 
Barbe rs business ? 
A. Oh. I didn’t mean Barber’s business. I mean the business of 
Mr. WI ite and Mr. Barber. 
Q. You mean you had an interest in White’s business and did 
not have an interest in Barber's? 


A. Well. with what Mr. White did with Mr. Barber. 


GeorGceE F. Morcum,a witness for the defendant, having been 
, . ’ . . , ‘ " , 
duly sworn. was examined in chief by Mr. Dent. and testified as 


@. What business are you in‘ 
A. Commission business. 
. With whom? 
\. lam a member of the firm of A. S. Maltman & Co. 
). Were you a member of that firm in 1882? 
A. Yes, SIT. 
). You, of course, knew Mr. White and Mr. Barber ? 
A. | - 
Q. Did you have any conversation with Mr. Whit about trades 
whic ‘hh “oe id been made for him or trade by Mr. ethan for the sale of 
No. 2 spring wheat for July delivery in that year? 
A. I did. | had one conversation: think it was the last 
240 day of July. I told Mr. White that Mr. Barber had made a 
tender of warehouse receipts of No. 2 red winter wheat on 
those contracts, and Mr. W hite remarked, “That is good. According 
to their own rules, they are bound to accept that.” 
(J. Had you had al 1\ earlier conversations with Mr. White before 
the contracts matt red, as to whether it was dangerous to make such 
contracts with reference to there being a possibility of a corner or 


) 


something 4) that kind ‘4 
Obiected to as leading 


(. If you had a conversation on the subject with reference to a 


posslt liiIty OL a Corner 


). You may state what was said by Mr. White ? 
A. Well, I remember of having a conversation and passing my 
opinion that wheat was cornered. 
. When was that? 
A. That was a short — previously; I cannot Specify the dat 
Q. What was said by Mr. White on the subject ? 
A. Well, Mr. White said, “ If it 1s let, goto a committee,” he says, 
“Let them fix the price.” 
To whai pnp se 
A. (Committee of the wreage of ft rade. 
Q. You may state whether you had any conversation with 
24] him as to whether pe desired to kee ep the deals open. If so, 
what was said on th at subject ? 
A. Well, he never expressed any idea of having them closed. 


*>) 
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Q. What did he say, however? 

A. The tenor of his conversation, ‘latterly, always was that he 
would have it go to a committee; that he would wish Mr. Barber to 
default on it, and let the committee decide the price; that he was 
satisfied that there was a corner,and that under their own rules that 
they could not sustain the value on it. 

Q. Did you hear him say anything about joining with others in 
proceeding against the report of the committee after that report had 
been made? 

A. Ye S, sir: he told ne that he hy 1c be r) up Lo see A. M. Wright; 
that A. M. Wright had a great numbers joined together, and that he 
thought of going in with them. 

Q. What did he sav, if anything, about protecting Mr. Barber? 

A. Wi ll. he sald he would sce Mr. Barbi r protected there. 

() When did he say that? 

A. Well, I cannot fix the date: I have got no interest, and I can- 
not remember: but | remember his making that observation more 
than once. 

Q. During what period of time did be make it? 

A. Well, about the time—about the end of that—month, 

at the time when these settlements were being urged. 


nw 
et 
bo 


Cross-examination walved. 


D. C. BANNIsTER, having been duly sworn as a witness on behalf 
of the defendant, was examined in chief by Mr. Dent and testified 
as follows: 

@. Mr. Bannister, in what business are you 
A. lam book-keeper for Mr. Barber. 
(). How long have you been with Mr. Barber ? 

A. Over three years. 

Q. You have something to do with —, did you, that have been 
spoken of here? 

A. Yes, sir; after they were made I took charge of them. 

(). What charge did you have over them ? 

A. ‘To see that they were checked with the parties. 

Q. You checked the trades with the parties with whom they were 
made ? 

A. Y es, sir. 

Q. And did you make entries on the books, too ? 
Ai. Y es, sir. 


+) 


(). Make statements out—statements of account ? 
A. Yes, sir. 
\). [ will call your attention to some notices. Did you conduct 


some of the correspondence yourself with Mr. White about these 
matters ¢ : 
A. Very little, I think. 
243 (J. W hat part of the corresp-ndence did you conduct with 
him? 
A. I only wrote to him when Mr. Barber was away. 
@. Along towards of the closing of the transactions, making set- 
tlements, id you conduct some of the correspondence ? 
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Il, I took orders to Mr. Barber and he reported to me. 


939 ©. Suppose you did, what interest did that give you in 
Barber's business ? 
A. Oh, I didn’t mean Barber’s business. I mean the business of 


Mr. White and Mr. Barber. 
@. You mean you had an interest in White’s business and did 


A 


+) 


> . . . > ~ 7 
not have AN interest 1} Barber ~ 
} 
a 


A. Well, with what Mr. White did with Mr. Barber. 


: ; oe 7 
GreorRGE F. Morcum,a witness for the defendant, having been 


’ 


} } . } . ° . } : j ,- ’ , : 
qui) sworh, was exammed 1n ehief oy Mr. Ly NT. and testified as 


. With whom f 
A. lam a member of the firm of A. S. Maltman & Co 
Were you a member of that firm in 1882? 


You, of course, knew Mr. White and Mr. Barber? 


Q. Did you have any conversation with Mr. White about trades 
which had been made ior him or trade by Mr. Barber for the sale of 
No. 2 spring wheat for July delivery in that year? 

A. I did. I had one conversation; I think it was the last 

240 day of July. [ told Mr. W hite that M Se Barber had made a 

tender of warehouse receipts of No. 2 red winter wheat on 

those contracts, and Mr. White remarked, “That is good. According 
to their own rules, they are bound to acces pl that.” 

@. Had yon had any earlier conversations with Mr. White before 
the contracts matured, as to whether it was dangerous to make such 


contracts with reference to there being a possibility of a corner or 


something of that kind *% 


; : ‘ , 
Obie if d LO as it aang. 


©. If you had a conversation on the subject with reference to a 
+) 


. . } \. cr 
possibility of a corner 


A. Yes, sir. 


(. You may state what was said by Mr. White? 

A. Well, | remember of having a conversation and passing my 
opinion that wheat Was Corie red 

(J When was that? 

A. That was a short — previously ; | cannot specify the date. 

(. What was said by Mr. White on the subject t 


A. Well, Mr. White said, “ If it is let, go to a committee,” he says, 
“Let them fix the price.” 

©. To what committee? 

A. Committee of the board of trade 

@. You may state whether you had any conversation with 
241 him as to whether he desired LO keep the deals Open. If SO, 
what was said on that sul ject ? 

A. Well, he never expressed any idea of having them closed. 
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Q. What did he say, however? 

A. The tenor of his conversation, latterly, always was that he 
would have it go to a committee; that he — | wish Mr. Barber to 
default on it, and let the committee decide the price ; | that he was 
satisfied that there was a corner,and that under their own rules that 
they could not sustain the value on 1 

Q. Did you hear him say anything about joining with others in 
proceeding against the report of the committee after that report had 
ber 1} made ? ‘ 

A. Yes, sir; he told me that he had been up to see A. M. Wright; 

t A. M. Wright ha ‘ it numbers joined together, and that he 
thought « of gol Ing _ : 

(>) ne 

r protected there 
Q, \\ wd lid he say chat? 

A. Well, I cannot fix the date; I have got no interest, and I can- 
not remember; but | remember his making that observation more 
than once. 

Q. During what period of time did be make it? 
242 A. Well, about the time—about the end of that—month, 
at the time when these settlements were being urged. 

Cross-examination waived. 


D. C. BANNisTER, having been duly sworn as a witness on behalf 
of the defendant, was examined in chief by Mr. Dent and testified 


as follows: 


Q. Mr. Bannister, in what business are you? 
A. I am book-keeper for Mr. Barber. 
Q. How long have you been with Mr. Barber? 
A. Over three years. 
Q. You have something to do with —, did you, that have been 
spoke n of here fl 

A. Yes, sir; after they were made I took charge of them. 

(J. \W hi il charge did you have Over the m ? 

A. ‘To see that they were checked with the parties. 


You checked the trades with the parties with whom they were 


Q. An d did you make entries on the books, too? 
A. Yes, sil 
Make statements out—statements of account? 
A. Yes, sir. 
Q. I will call your attention to some notices. Did you conduct 
some of the correspondence yourself with Mr. White about these 
matters * 
A. Very little, I think. 
243 (). What part of the correspondence did you conduct with 
him ? 
A. I only wrote to him when Mr. Barber was away. 
Q. Along towards of the closing of the transactions, making set- 
tlements, did you conduct some of the correspondence ? 
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Respectfully, G. M. BARBER, 
Per BANNISTER.” 
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Mr. Stites: So far as you know, let me add 
y | know that he was interested in o LLing out thes Injunctions 
Mr. Dent: In what way? ; , 
245 i. I know that he appeared before Mr. Burke to see what 
could be done, and lhe wished to jon with the others In ret- ' 


ting out these Injunction papers, and | remember of his saying to 
| | he could take it into his OW hands, so that Mr. 
Barber would not be troubled with it 
Q. After you wrote him in regard to the complaints that were ’ 
made be fore the board of trade, did he do anything ? 
A. Not that I remember. 
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Q. Do you remember Mr. Barber waiting for him to do some- 
thing after those complaints were made? Were you present as a 
witness, or did you attend the meeting of the board of directors 


when those complaints were to be heard ? 

A. Yes. I did: I attended all those meetings to find out what was 
being done, so that I could post Mr. Barber when he returned. 
. Mr. Barber was absent at the time the complaints were pre- 
ferred, was he? 

A. A good many of them were. 
©. Was lhe absent at the tim \ 1 wrote the letter to Mr. 


ly, Cm 


e believe 
Q. Did Mr. Barber pay over the money immediately when 


x. 


es, SII 


246 these complaints were preferred against him, do you know’ 
A. No, sir. 
hen did he pay it over? 
A. I don’t remember the day, but not until 1t was necessary for 
him to pay them. 
Q. Why necessary ? 


A. Or be suspended from the board of trade. 
Cross-examination walved. 


idum of 


The Court: Suppose you now give Mr. Dent a memora 
the different persons with whom you had these trades. 

Mr. Dent: I ean tell from the checks. They were with twelve 
commission houses or firms. A. H. Bliss & Co., 10,000 | 
amount paid, $1,048.75: J. Crighton & Co., 5,000 bushels, $500.00: 
C. KE. Foss & Co.. 1500 bushels, $1,537.50: H. G. Gaylord & Co., 


cyrey SON . t iss Py ( ni byshels. 82 .570.00: 


’ 
ee 
’ 
. 


| 
ushels : 


>.40° Car 


| : : bushel I1S8.76 [. Hend : 
Hallam «A Applegate, 0,000 bushels, S015.40 A. enderson, 0 UUU 
} : Te . . , 3 . wa - Ri } . ‘orn. 
bushels, $481.25: F. B. Hinekley «€ ., 09,000 bushels, $468.75: 
. ’ . a a + - ’ . " = 5 ’ L. ' - 
Robert Linbloom & Co., 5,000 bu.,8462.50; F.G. Logan & Co., 5,000, 
“AN MM). Dinka; . , 21721 OF lech Rnech & C 
$500.00: Pickering & Co., 1,000, $1,081.25; Ulmeh, Busch & Co., 
5.000. $531.95 
; ’ } } , . ‘ 
| checks showing such pay! yy defendant Barber were 
: s , 
I I nd are as 10 vi 


one thousand forty-three : 
G. M. BARBER. 
sy } 
Certified Apr. 23, 1883 
[el mage Bank, Chicago.” 


- . , . . , - . ; 
Endorsed : For deposit account of A. H. Bliss & Co. 
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. H i? ] , ‘ : , 
: Corn xchange bank pay to the orde! O] John ( righton WY UO 
five hundred dollars, $500.00 


G. M. BARBER. 


ae | my Bs | - 
Endorsed: Paid through Chicago clearing-house, 23 April, to the 


P a ‘ 
v 1 | 
; « 7 . 
Bank of Montrea! 
' j » *&)*? © 
Certified Apr. 25, 1555 
s 
gy 7? ’ ) ; ’ ——— 
li ej (an i ] if (agi Ba f LiCagdyo, 
— , , " 
éé : PAT] ] ~ 
11557. CHIcAGo, Apru 2 S50 


hundred th rtv-seven and dollars ~ | ) ¥i 16, 
G. M. BARBER j 
ry) f 
[ Reve 
Certified Apr. 24, 1883 


‘ ] } « 1,4 + : \ 1» 7. +] } 
Kndorsed | i (ie4T ye a Cred ‘} ‘oF oss c\ is : é j ' POUL II é 
‘ ‘ ‘ ) ) -- 1 } j 
Chicago ciearing-hboust ior. 2d. 1555. to Canadian ~AanK OF VLom- 
nerect 
— we 
\ ‘ . ; > 4 ’ 
6 No LITSSO . LTT AGO. 1 Ji : SSS 
i 
io 8 , , , } 
Corn Exeh Lore Bank DAV LO Ul order ol H (7. (yaviord W UO 
* e 
, , - — = 
. yy ; 4] » ify hi ‘> 
four hundred ninety-three and -d rs ($493.75) 


~ , . . - , , . . : 4 ' , 
Endorsed ‘or deposit to the credit of H.G. Gavlord & Co. Paid 
n 1 . ] : '% . , ] DF | ’ I ? 
through Chicago clearing-house on! Paid, April 25. 1883. to First 
N Bank.’ | 
pf cht i PALIN 
ea ha 1 ‘ oF 6) 17 o 
“ No. 11888. CHicaGco, April 24th, 1883. 


G. M. BARBER. . 


Biv ’ » * 
__ . j 
’ Ae | - »A > 
Certined Ap 24, LSSS 
; ' 


"7 ai . " . = > a . 
ieiler Corn Machana Bank, ( hicaqo. 


% . ’ 


Endorsed: For deposit account of Gregg, Son & Co., Union Nat’ ' 
Bank. Paid through ( ” 


ing-house. 


ili? 


Mcayvo el ar 
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“ No. 11888. CHicaGo, April 24th, 1883. 


Corn Exchange Bank pay to the order « 
dol irs. SO] 


f Hallam and Applegate 


S. 40. 


five hundred eighteen and ;',°; 


G. M. BARBER. 


‘ ; 3) . 
+ . . : ’ 

; i VTenile SLUT, yA CeCTULS 

4 


Endorsed: For deposit in Continental Nat. Bank to the credit of 


Hallam & Applegate. Paid through Chicago clearing-house, Apr. 
25, 1883, to the Continental Nat. Bank.” 


— ‘No. 11881. (CHICAGO, April 24th, LISSS. 
Corn Exchange Bank pay to the order of F. G. Logan & Co., five 
hundred dollars, $500.00. 
249 G. M. BARBER. 
| " | ts 
Certified Apr. 24, 1888 
Ti Ll ( hy. if hanae B ivi a Ch cago. 


Endorsed: For depositaccount of F.G. Logan & Co. Paid through 
: ] lear to tl | Nat. Bank.” 


Chicago clearing-house, Apr. 20, 1555, to the Continenta 


No. 11879. CHicaGco, April 24th, 1883. 


‘ ‘ ’ » ik , . ‘] nel ¥? ; \ \I t] ’ ] : 7 iY 
(orn AXCHAaANnGEe rit) pay LO ‘Ss Uiwce. Gs sae ue CLlUCTSOTN IOUT 


. 1 : ” } 17 ' Ss 6pe 
— nul lred cighty-one and 7 , GOMAPS, 401.40. 
‘ + : >T"T> 
G. M. BARBER. 
+?) 
‘ ‘ = 


rey ov? ’ ’ " ’ . 
ce py € “yi hachange Bank. f hicaqo. 


Endorsed : kor deposit in thre (an an Bank of Commerce to the 
} = } ' 


order of A. M. Henderson. Paid through Chicago clearing-house, 
Apr. 25, 1883, to Canadian Bank ot Commerce.” 


‘No. 11878. CHicaGco,. April 24th. 1888. 


| four hundred sixty-eight ;‘j,5 dollars, 3405.70. 


r > +») 


‘ 
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ye Ten, vey i ~ ’ 
mevenuse SLUT, = Ct ws, Cull 
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G. M. BARBER. 


: * 7% 4 ‘> 
, ( ertified Apr. 24. LSSo. 
Ti // ;" f : "y) je “el, Aan de Ban J . / ] cago. 


Endorsed: F. D. Henkley & Co., H. D. V., for deposit with Bank 
of Montreal to the credit of Chas. b. Van Kirk & Co., per H. 

200 D.V. Paid through Chicag rel iring-house, 25 April, LSS3. 
to the Bank of Montreal.” 
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“ No. 11883. CHICAGO, April 24th, ISSS. 


Corn Exchange Bank pay to the order of Hallam and Applegate 


I 
five hundred eighteen and +'°; dollars, $518.75. 


G. M. BARBER. 


> . +) "ee 
i Revenue stamp, 2 cents. | 
‘. t 


Endorsed: For deposit in Continental Nat. Bank to the credit of 
Hallam & Applegate. Paid through Chicago clearing-house, Apr. 
25. 1888. to the Continental Nat. Bank.” 


’ 


“ No. LISS1. CHICAGO, April 24th. ISSS. 


Corn Exchange Bank pay to the order of F. G. Logan & Co., five 
hundred dollars, 8500.00. 


949 G. M. BARBER. 


€ 
' 
ry? .» ‘ , 7 , ; 1 a . . fe 
| Leller ( , ex Mange Bank, ( hicago. 


Endorsed: For depositaccount of F.G. Logan & Co. Paid through 


Chicago clearing-house, Apr. 25, 1883, to the Continental Nat. Bank.” 
j 
No. LIS7ZY. CHICAGO, Apru 24th. LSSS3. 
Corn Exchange Bank pay to the order of A. M. Henderson four 
— hundred cighty-one and 5; dollars, $481.25. 
G. M. BARBER. 
» +? 
5 ~ 
Certified Apr. 24, 1550 
/ ( } ij ialiide Ba rh f hai ao 
Endorsed: For deposit in the Canadian Bank of Commerce to the 
order of A. M. Henderson. Paid through Chicago clearing-house, 
Apr. 20, 1580, to Canadian Bank of Commerce.” 
No tidid ‘ If AGO ipril 24 LSS3. 
Corn Exchange Bank pay to t! of F. D. Hinckley & Co 
, four hundred sixty-eigh dollars, $468.75 
G. M. BARBER 
Kt ’ 2 : 
' Certified Apr. 24, 1555 


ry? »* I , , ’ se? . 
* £ . Fd | ’ > Jatala 
fe kxchange Bank, Chicago. 
~ _ 


End rs d: Fr. D. Henkl yV& H. D Va for deposit with Bank 
of Montreal to the credit of Chas. B. Van Kirk & Co., per H. 
2950 D.V. Paid through Chicago clearing-house, 25 April, 1883, 
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WHITE.” 


Dy } ' ;, | , fia/ | *) 
KORT WAYNE, IND., July, iS, 18382. 
, ‘ 
\} t+ \] ' 
7 
1) ’ — ] ~ We r’ | ~~ ? COTES! TiS¢ 
. : } i} } 
— oe 5 ’ . .* ’ | ; . . .% ey . 
y snou i) lt) Wt) ‘ i?@?yVy Were Out tnese Cilcques has scared 
' , aa } 1] 
. . , & Se .> 7 + Bae " . ys < " ’ > ¢ " . 
ey; ry DOG i ' 5a phbcd i FAG iil atad <4 Pe ut many, IO] cil ot icrs, 
— aa T ead al at sn ih an nnreac nT ls 
i Lit (i, Fe List LIUN a UACil ail Ulllca OHnADIE 
: 

i i 4 >) . | he . } +) } 4] . a ie 
state of affairs as No. Z spring July at 1.25 and the same wheat the 
Sal I 5 It simply « ves away trade. You can illus- 

: * 


trate 16 verv W ' im mV own case. Had there been no corner | 
would. no doubt. have sold ere this at least 500, five hundred, thou- 
sand bushels, for | had confidence in a declining market from the 
prospect, but what is a man’s judgment worth if these outlaws is 


permitted to gobbie upahd run acorner 1b tace oI your rules against 
| ih i . ;% » “ . ‘ ‘ : | hy} 
i “ eC Vel bike I your having rules against Suci) Nn1lgii- 

}-<- ; | 5 a> | | —T ‘] ; * } . . ° . ’ 

Lede) Handed work that gives Ublcago the preference above those 


markets who have no ruieS avalnst corners: but here. Iti 


‘ 


spit Or your poard riies. tnese feliows., pecnuse they have money, 


' : . + , ? 

are permitted to jump In and ruin your trade, my trade, and all 

other fair. common, mens business. lf the market moes against the 
Bi awn Domtttune sothh on leat , , , 

short seller, legitimate, he will not complain | trust vour board 


R’y yours, J. B. WHITE.” 


‘Fort WAYNE, INpD., July 24, 1882. 
Mr. G. M. Barber. 

Dear Sir: Would it not be well to call the committee to fix a 
marginal price on the July wheat? It is a mockery to permit such 
a state ¢ [ aflairs, and eal] it fair trading. as August wheat at Yue. and 
July 1.28. If it is uot margined down they may scratch the trades, 
as | hear it talked of, and this will compel/ them to margin down 
us we have up,and also compei/ them to abide the decision of, the 
committee at the end of the month. 


R’y yours, J. B. WHITE.” 


1] 
Li 


“Fort WAYNE, IND., July 26, 1882. 

Mr. G. M. Barber. 
256 Dear Srr: Your 2 letters came duly to hand, and contents 
noted. That rule you speak of is a very good one for the 
clicque, and it looks unreasonable there should be such a plan—if 
the price is below the clicque’s purchase then to allow them to scratch 
the trade, and if above their purchase then to make the shorts settle. 
This is certainly unfair. When they go into cornering a market 
with their eyes open, in face of the rules of the board to the con- 
trary, they should be made amenable to its rules. As it stands they 


> 


JAMES B. 
1) } ’ ‘ 
ht rust as well make No. ? Si) 
| 
see you. Pork isall mght. I wil 
to-morrow to close pork on call. 


R’y vy rs, 


’ 
— 


DeaR Sir: Since arriving home |! 


provided him \\ 


) | 
into the July deal 
‘ | +h 1? } ? iT) 
{ aosois Pith Lil bis SCal CUrcs ehiiti Lit 


cludes that the delivery you made « 
ron the buyer, and that we can 
please make out cl 
‘ommiuttee does not oly il 
court and mal 
these gentlemen who runs such wi 
is others who have rights. 
Ry yours, 


Also telegrams from plaintiff to 


WHITE Vs. Gl 


» + 
i sv 
. 

+7 
. 
? ; 
| 
ye 
“A i 
+ 


» Ge 

}$52, — September Ll, 138582. 

The Court: Those telegrams do not 
[ do not see how they are at all mater 

Defendant offers and reads in evidens 
A.S. Maltman of the following dates 
May 20, June 7, June 10, June 12, Jui 
part), June 30 Oin part), July | fT) i? 
’ | c= qs ° 
july 20 (in part), August 2 (in pal 
‘el ptem be r 12, October 2, October 27 


fT] 
KOLIOWS ; 


S. Maltman. 


Dear SIR: 


Your favor came dul 
please find ace 
in the morning what 
208 Is not cornered it will come | 

is no telling where it may 
load in the mornin 
ne, ana will st na it Irom it re \ 
loss. I will make it good, no matt 
1 OO be ore the Ist of Augt : else ti 


Keneclosed 


Wlil see 


a 


Mr. A. S. Maltman. 
DEAR SIR: 
thought you had used the 2,000 acc 


' 


will send you money, 2,000 at least, 


not cornered you will see it 1.00 befo 
up with such a prospect; besides, 1 
l6—35] 


Yours came to hand. 


” . ’ ’ 
2.00. I will be up soon and 
a 
° , 
1? ,cre ' ¥) , : 
| rut avalnD ; may vel. you 
| te 
, . we Of 
J. B. WHITE. 
| ] = *) 
NE, IND., Aug. 15, 1852. 
, 
> * . 
| LTY ALLOTHeCY CARMINE 
" esl } ] r ¢ | 
ruicies OF Ulit vooarTd Ol Lrade 
j oe a 
CUPeCLULE GeLIivDel i}, COll- 
' , ? a 
’ if eq is ‘ Ood i] ij os DlDNa- 
1 
ect the diflerence in court 
, 
’ . , 
5 8. ist tnem sete i the 
(i reasonavie decision Wwe 


llr ens 
PALAL Uaioe, 


' » ¥ ; 
’ ' ; * ' " =. 1. 
ie@ais shnouid be tet to KNOW 
" . rm — 
J. B. WHITE 
' ; ‘OT ] , | _ ry? ’ ’ ’ | 
Mich lil, Cie Let IVI . iweci . 


. , : . 
ALe LO Lis CONnLTOVE rsy. 


LS. W hite LO 


i LLers rom J. 


respective:y: May 19, 1882: 
28. June 26, June 29 (in 
July 6th, July 17, July 21, 

September 5, September 0 
vhich are, respectively, as 


, 
aiso your tel. 


on me tor 82.000, and 


] + | : ?. at 
(i DESL do r the market 
- 
i right: 1 1t is then ther 


: 

mui ¢ tin! use Lt) = pra is lel 
oa r 

\\ eli him not to fear any 


‘ - '¥ : a 
an ; » = ' sy F 
it it is Wheat will sell at 


irge-crop prospect is worth 
km Va 
LYN] IND May ZU), LSS? 


| not hearing irom you 
nee: if not. and vou can’t, | 
Ol If the July deal is 
nd of July. It can’t be held 


y do send it up, they must 


’ : ’ a 
rAM VOITE vs. ¢ VY RARREI 
ee > ’ ry ‘ , : i? a4 : & 
’ 
’ ’ ° 
‘ 4 ’ . . 7 | ; +) , Fr ’ | TRIS 1c . > 7) t} 
nm. 4 ,' i. n > aw * ai i 4 ‘ i si - Pie LAV I 
t ’ ,% 
a " + ’ " ’ ; \ g>ey? S ‘ | | ‘ 7 
. . Via . : ‘ ‘ } ‘ ' : ‘ cil ‘ sii (hi 
+ ‘ 
7 4 
. " | os ‘ . >) . he bar sv, 
‘ } i % ' ' y ‘ il} Carry . ait Li}? 
‘ ‘ 
; , ft a. oS » tues 20 « P lh) 
iV , o . j / i ie i - i 2 i \ ,VLl iV 1 4: 
\ | 
+ . 1 + + ~ " . 7 " 7% , > > + sy 
\ \ a i A) ‘ : ‘Ji s5 - Wil ch WAAL LI : - ‘} seahe 
Cy 
; FL 4 <i 
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i i. | Ail 
|) ° } ’ ‘ ‘7 ? | ’ ’ ’ 7h} ’ ; rel | 
i | ~ CLLeT - Pid ' ( ‘ LU) bictiita H 5 it} ira ut 
? | ’ + ? ’ ’ ’ he \ 7 >\e¥ , 
eete) e\ > )-] Ss i} \\ Be. ~ jar t ‘ i nm cil cLLih't a ef fF we a lt LOo-TLIOT- 
<> 
' ’ ’ y*) } ' . i? : - 
row e morning, | will do so, and send $5,000 or 5,000, 1f neces 
’ } . 
‘ + ’ " " ’ iy ‘ be 17 14 
sa;ry Ll! scan | KCCD ipl MAU Ti VLR wo , LHC V WAY FUL it LO ty 
_ j ‘ y > ’ , 4} a - ‘ . 
'% , 3 '% . . * , ' ’ ’ | , ; 
1) if ' ‘ (] i ©] L“iiy\ > iif 4 iit i' ad | Lite l iit ‘ iil ‘i Oring Au- 
’ ’ ' y l, ; re | ’ + ’ ; +] 7 . ' ? ¥ 1% ,) } an 
‘? i> ; '} rT GTO) . ii \ "= <i Ly ti¢ : it \ eae. i t | >\\ | icin i if lil 
; I * 
| -_ ' ’ | , ? 'y % . ’ il, ') $ ; " ‘| 
SLIik¢ i n ; ro 2 ¥ «i i‘ . ~ \4 ve ge vy Lilt 3 ) oc? «is i* \ a4 ‘ 
} ' ’ ’ } ‘| 
’ +7 . ' : * ’ i ! $ 
Gollg \s is ne rures dont Marg lil \ ‘7 cLidti Gale { pDidce Lil 
J A 
, a 7 , , 
TT ; } ‘ | — f =. ? ? ,7 Bats 
price w he rt ti ’ Diecast Ac Ol) , as ( PSUS Sheree Aa’ i} = PS 
‘ , ial 
? y 
R’y yrs, J. B. SMITH. 


, 8 1? s) I? ’ ] 
4 ' ,cy 4 . j ’ ? ’ ‘ . ) 
Lhe exchang will say vou hold it to protect Mi maroer in the 
} , } 7 j : . ; 
deals. I want he should feel perfectly safe, and I will send more, if 
’ } ? ’ 
necessary, but I do not want to be slaughtered or imposed on 
, , f = 
’ ' ' + ; 
gon t teal the result o] the dea and at thre Cllal O] July Tt) 
sy? thee . } +} } +} ] ; ‘] YF 
ZOU WIiLllh? LO AbDIAas tif GCCISIOTN) OF Lit vpours ais tU iif Varue O] 


| } » gry ri? 1] 7: | } ryt ry TTT . 'y? YY) . ’ j | mish ve 
A COTDPeried “> Lt Keep PULUITI im tmhOT ith SUC A COnNTUeHnC! 
. ’ . 


\ 
j Dine a " ‘> 4 \ } ¢) ’ 
rame a to tore July wheat up fk‘ LvOVE August and Zue, above 


“ 
' ’ " , ) . . . 

1 . ry ieyy* cy vee . » cra ’ ’ . ‘ ‘ ’ , Vet & es .% hy 
the regular grade fol the simMe MON | l{ It is true they can do this, 
bh } } lay 17 | | et} } ; i} nig 1? sry] } ' 
Lnen boners ~~ } itil i? Line ex Z was a Line y CouUuid ee Lyn pul it 

’ 
- 2A ' . , ~ 2 
? ] i} | (50) yr iM} 7 1? 1} ioe ryii thy 1’ a7 t sy) ) ‘+i 
iL) a) . ; | (oi ys : ii Y cpil Dicuss " Petia; trit’y Citi "OPTED LMT ‘sf’ Lit’ - 
P 4 } ‘ ah . ’ P ft \ . 
nents atany such prices | will wager a $100 that July wheat, 
* | ‘ 
7 ’ ’ t ; re* 
reguial "\ ry) te worth Ve r 1 OM) ae inst cisi\ Ot haiy Chen how 
, “ae sla all ; o mi: ; 
Cili ney I SOnaAdDIV Continue such an oppression | l‘}yis is nol 
| ? ] i 7 } 
leritimate trading: itis simply violating the rules that govern the 
} *.) } 
board: but even if | put up $20,000 there Is no safety for me unless 
: 


who they do business for. I have no fault with Mr. Barber, and 
,¥ ; : ’ ‘ 2 . : ; | . . ] 

well do | understand his anxiety, and if they have compelled him 

to put up more money than he ought to, which I know they 
261 have. he Will rel if all bac kK. and interest: but if the brok« Is 
10 do our business will not stand by and protect us, who 
ey can do itif they waht to At the end of July or sooner, 
ose the deal, | will cheerfully foot up all losses, no matter 


how severe they may be. I consider an obligation of this kind just 


JAMES B. WHITE VS. GEORGE M. BARBER. 125 
as sacred as a sugar or coffee. trad ind all ask is to hold | 
trade til] | eonsent to close It oul Lt) ussure Vou, as prevlous- 


State d, lit ither you, Mr. Barber. Gr any other party 


R’y y’rs, J. B. WHITE.” 


* ’ 
by me: but — such cut-throat bus s they are practicing | must 
, | } * ; - eur i] 
ive some protection bv the end lulv we will come out ahead 


R’y y’rs, : J. B. WHITE.” 


Mr. A. S. Maltman: 


cy 4 | ] ; ° ‘ . 
DEAR SIR: Yours can e I aiso note returi! ed 


Oe) | >» on , onde | _f : 
202 notice the markets are no worse against me, so that 1f M1 
D ae onl . : . os : | ' ¢ " ° yy ™ 4] ‘+ } H 
Barbe! Is not Lneasy huis i - Any icy : OUSILILG rhe 
' . ' 1} | ‘ ‘ » ae a 9 . oe | 
is over | will cheerfully ALLOW fll rest, ANG IT Ulie narkets go 


o worse I don’t think he will be uneasy: but 1f he is. and will not 
o take my individual not is security tor, Say 9.000. the 
orrow,. but this I dor 

Wils refused : yet if this wil + All Tig i li 

in accommodation to me from Mr. Barber, and he will be as saf 
to my note being paid as any note in the country. I don’t want to 


t 
t 
Wiil f 


iv 
: 


, , 
} 


close out, for I think after the first of July things will turn 
ean’t hold it till the last of July. 


n'y vrs, J. B. WHITE.” 


Mr. A. S. Maltman. 

DKAR SIR: Yours came to hand also tel. about Hotatoes : but 
Cincinnati is 4.00; so we order there just now, but : 
so we can know the market | notice things up to-d'y, and tf! 
money is exhausted; so if you are not uneasy and will accept eitl 
of the enclosed to hold in reserve for Barber I will be obliged if 

Vou do SQ. I have no f r t r the mart LS, but they 
263. come back, even should it take a month to do it; but the fi 

prospects will tell. I enclose you the note paid to show you that 
we sent the money a week ahead, yet they did not return th 
till it wasdue. I think the bank will discount | 
is all pI ve had in Chi- 
eaco. It is only the interest iis lost; the money will allcome b: 
| don’t dre-d it, even if 20,000 wasup. It isonly a question of bein 
able to borrow. The marke ts 1s b rut i to come back sooner OF late r 
vet it may not be 2 or 3 mos.; but even then it is only the interest, 
say, on 20,000: 3 mos. is not over 500.00; so that is all the actual 
loss they are requiring all who can’t stand it, and will succeed no 


right; can get it here, but prefer not if 1t can 


Os ; :, - | , -.srDen 
st L\MES | WHITE Vs. GHORGE M. BARBER 

lon hi : 1} f : wif : 
rOUDL IN ltl FOUL a 40, 0,8 Gee eb rieea' Wout prefer S400 it Vou 

‘ a 7 . 

Da aoe | } ’ we ~ ) . 1, j ) ;* -? , ; hy} | 
LOINK DOs butif not, then tet it wo: or ZUUdU, iust as vou think the 
’ ’ ’ ,} 

ODANK Will De Most WilllnNe to do 
x a . B. WHITE 
4 \ VOuPS, a ’ ‘ 
, >) ’ 7 j .**% 
ee Please find not Sin p . iccepy 


“Fort WAYNE, IND., June 29, 1882. 

Mr. A. S. Maltman 
264 Dear Sir: Yourscame to hand. I went to the bank and 

they promised me 5,000 Saturday, so that please tell Mr. 
Barbs r he will have that much Monday morning. This upgrade 
ean't hold forever. and | am satisfied it 1s simply a hard push in 
compel/ all the shorts to settle up, but by the end of July the new 
wheat—red winter—wll 
sourl, by that time. will 


change ant position ; Kansas and Mis- 
’ } 


ave several millions bushels in Chicago; 


all prospects point that wav. Potatoes we ret from St. Louis at t1O, 

del. here: got 100 b’ls to-d’y. ‘This 1s our best market at present. 

Peaches were badly specked and damaged: strawberries good, but 
! ‘ 


Y’rs, Ln Cmte 


‘Fort WAYNE, INbD., June 30, 1882. 


Drs ber to-day; that 5,000 will go to-mor- 
row. Peaches to-day we did not vet — xpress ; out of them hardly 
2 peach \ I . ee Nothing special. ‘otatoes we now rey 1n st. Louis. 

R’y yrs J. B. WHITE.” 


‘Fort WAYNE, INb., Judu 1, 1882. 
Mr. A. S. Maltman. 


D’r Str: Noticing the markets closed easier, only send 3,000; 
7 


should they go against me will send more. Please give to Mr. Bar- 
ber and explain to him: ] ill write hi al Berries 
eC] ana eX pialn LO jim > Will Writ b11t) ISO. eCTTICS 
265 to-day were good: could sold twice as many. but heretofore 


have been some— of a drug. We may close on the 4th; in 
that event will not need any berries for that day. 


R'y yrs, J. B. WHITE.” 


‘Fort WAYNE, IND., July 6, 1582. 
Mr. A. 8S. Maltman. 

D’rk Str: Yours came to hand. I notice the markets are up some, 
but not much ; these corn gets will ret enough SOON. Ii ls., ho 
doubt a great portion of it is bad, but Nebraska, Mo., Ohio, Ind., 
Mich’n, and all the other States has a fine prospect; all they can say 
it is two weeks late, and that will more than be made up, as the 
weather is now setting in warm; just the time it should, as the cool, 
damp weather has secured a large crop of wheat, potatoes, hay, 
grass, & oats, and now the warm weather comes to make the corn. 
Our farmers here are quite buoyant at the prospects. Nothing 
special. 


R’y yours, J. B. WHITE.” 


Mir. A. S. Maltman 


. ' . . , . . 
Dr SIR: Yours came to hand \ nv speciaili to write AaAbDOoOUL. 


a . 5 e 
} ? > J ti | y ; ; ; } 
rT : ; | es ' ; | " . . : z= : " 7 
ns we teliegrpad tor all we lhe iam giad to ser me MUPACLU YO 
ott this \\ otiys rT’ re spl ndid try} a +] . “Orr _ ‘ " I icy rein | 
ii ‘ i Tabi A we i ; i : ‘ Lil ‘ sat : : F." i} ctRPiSA 
. . | 
erowth, and wheat Is entét or nearly so. around here. and 
a ‘ vi . at if PIC LL ; cbil ' : : if ari ‘}. iki PLA LALA nere, auiita 
«VY iil limmense crop ol OULS 1h prospect. (Jur tarmers sa\ they 
: ny 4” " 
] — ¢ i] : ; } 
never seev as good a prospe rr all crops, taken as a whole. 


. ? 
Potatoes 1s also extra wood 


hy yours, J. B. WHITE.” 


Fort WAYNE, IND., J il 21, ISS? 
Mr. A. S. Maltman. 

D’k Sir: Your T. D. came to hand; the price at 1. 
considering the situation, probably to- high for wheat, for 1 
that in New York red wheat was 1.48 & 1.50, and July 1t) Chicago 
1.34; but the August opti | | ) | 
now that July did to June then: \ en 
sent a different position, for New York red is now 1.20, Chicago Au- 


" ‘ } as ! : } , } 

fusti 1 .O6. Supposing this posi $3 as 1b is, hOW Could a COoMm- 
P ‘eal a 1 Bi: , 

niitee say July was Worth over i.i' L.i9 AL the extrem 


Ry yrs, J. B. WHITE.” 


D’rk Str: | hope you got Wars for a sick 

person —those for her: please send the best as low as you ean: thie 
i 

, : : ) " 

» ¥ » ye? ' ’ ; a. syTryY sy 7 é +) sat 

seem high. 1b. berries we now w 1 Cineinnati at 8.00. 2 Puh 


7 Dail 
stand. Send 1 bunch No. ] nanas: the markets about the 


‘ — . ° . —_ } a} ’ 
264 same: it will break up the e ue before they are through 
. . . ' ! 

with it: no committee w over 1.10 to 1.12 ib high 


! 
est, spring Is 1.1 4e. In N, 


lo WAYNE, IND., Aug. 2, 1882 


mk 


Mr. A. S. Maltinan. 


; . , : — ‘ , — ] j , 
Dr PIR: Peaches to-day Were y Vase Sol ra POO! " VV ¢ rcs OT) them 


and the tomatoes, via freight, does not do: they became soft and 
damp, so that hereafter we will best have all via express. I am 
consulting attorneys here as to the claim on the No. 2 delivery, and 
will let you know soon what they think; but it is my opinion that 


i 


the full damages can be collected, and besides had I known the force 
of the rules as | do how, would simply rive if no concern but sold 
at auction as Wright & others did; then pushed them 
R’y y'rs, J. B. WHITE.” 
%OS ‘6 
Mr. A. S. Maltman. 
Dear Sir: Yours came to hand; also telegram. Iam glad Mr. 


= 


Barber 1s at home, and will attend to if Monday. It don't seem to 
me any short; will accept anything 


WAYNE. INnpb.. Sept. 9. 1882. 


f 
| 
: 
3 


less than an absolute scratching 
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f tl trade. If they do consent to this, then this will be a great 
sacrifice, as they loose by such a cause all their profits of 20 to 25e. 


per bushel, and I feel satisfied if we go to court we will be sustained 
in this position Yet, to avoid all litigation and preserve harmony, 
this might be aceeeded to, but less than this will not, I think, be en- 
LC] i for a moment. We geta great many peachy ~ just how 


_ AT; | : | . oso | > . 
irom niwal nope vou wlll get some salt LB. We are out. 


Ky yours, J. B. WHITE.” 
“Fort Wayne, Inp., Sept. 12, 1882. 


P ] ? . } 
Drar Srr: Yours to hand If Mr. Barber must have monev | 
| 7 | think he @at surely) take care of this mucha little 
ile f eourse. the 12.000 dollars is all tied up In one sense, but 


se 1} 


not in reality, and it will never be surrendered to the clicque. No 


court will ever decree such an unrighteous thing. ‘The load 1s 
v P ' 1] 4 _ , : " oi - 
269 not much, and I shall not put out any more; it will soon 
cdi it can’t be kept up much longer 


J. B. WHITE.” 


‘Fort WAYNE, INpb.. Oct. ?. 1882. 


rk Str: Nothing special to write about. I notice the court 
dings in the Julycase, and think from what is alleged, with 
the facts presented, the court will sustain the injunction ; if not, then 
the next corner will be 2.00 in place of 1.35. 


Ry yours, J. B. WHITE.” 


“Hort WAYNE, [Np., Oct. 27. 1882. 


Dear Str: The pork on light receipts I closed, thinking it could 
t out at | rices, but it may not. As it Is, please get the 
ballance from Mr. Barber, with a statement of how much he reserves 
for the July deal, aha oblige, 


R’y yours, | “J.B. WHITE.” 


Also reads in evidence rule 24 of Board of Trade Rules of 1882, 


4 


commencing on page 41, and reading the six sections ending on 


> 


p. 46, which 1s as follows, to wit: 
Rule AXIV.—Margins on time contracts. 


270 SecTIon 1. On time contracts purchasers shall have the 

right to require of sellers, as security, ten (10) per cent. mar- 
g1Ns, based upon the contract price of the property bought, and fur- 
ther security from time to time to the extent of any advance in the 
market valye above said price. Sellers shall have the right to require 
as security from buyers ten (10) per cent. margins on the contract 
price of the property sold in addition — any difference that nay exist 
or occur between the estimated legitimate value of any such property 
and the price of sale. All securities or margins shall be deposited 


either with the treasurer of the association or with some bank duly 
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authorized by the board of directors to receive such deposits: Pro- 
vided, Such deposit shall not be made with any bank or banks to 
which the party calling for said security or margin shall expressly 
object at the time of making such call. But in such case the deposit 
shall be made with some duly authorized bank not thus objected to or 
with the Lreasurer of the association, as the depositor shall] elect. 
Sec. 2. All banks which may be appointed to act as depositories 
for securities or margins shall execute and file with the see- 
271 retary of the association a good and sufficient bond, with sure- 
ties, to be approved by the board of directors, for the proper 
disposal of the said securities Or margins in accordance with the pro- 
visions of the rules, regulations, and by-laws of the association. Said 
banks shall issue certificates in duplicate, not transferable, for all 
such deposits. Said certificates shall state by whom the deposit was 
made and for whose security the Siuilne 1s held . that the deposit has 
been made under the rules of the board of trade, and is payable upon 
thre return of the certificate or S duplicate duly indorsed by the 
parti sto the contract or contracts or on the order of the president 
of the board of trade, as provided by section 6 of thisrule. Said cer- 
tificate shall be in the following form, to wit: 


, ¢ 


. . . . , 9 . - 
“Original (or) duplicate. Not negotiable or transferable. 


‘CHI AGQ, — — .— 
has deposited with this bank — dollars as margin or 
st curity on aucontract or coniracts be Lweell the depositor and —-—— ——_. 


which amount is payable on the return of this certificate or its dupli- 


cate duly indorsed by both of the above-named parties or on the 
order of the president of the Board of Trade of the City of Chicago 


: = 1; 
indorsed On) either of the Original or adupiicate he reor, as 


272 provided by the rules of said board of trade, under which the 
above-named deposit has been made. 


qy - ££ - 
ns reir . 
‘ (i£H/¢8CT. 


All deposits so made shall be held to have been made as security 
for the faithful fulfillment of any contracts made or to be made be- 
tween the parties during the time the deposit shall remain unpaid : 
Provided, It shall be competent for either party to a contract to de- 
mand that the certificate shall express the particular contract upon 
which the deposit shall have been ‘made, and in such case the de- 
posit shall be applicable only Lo the settiement ot that contract. 

SEC. 0. The treasurer of the association shall, nD like manner and 
under like safeguards, recelve deposits for securities or margins and 
issue certificates for the same, payable as is provided by section 2 of 
this rule. 

Sec. 4. The party depositing securities or margins shall, within 
one hour from the time such deposit shall be called, deposit with 
the secretary of the association or with the party calling for such 
deposit thie duplicate certificate for the same in due form, as pro- 
vided for in section 2 of this rule. 
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are properly applicable under this rule that a larger sum remains 
on deposit than is contemplated by section 1 of this rule upon 

then existing unadjusted contracts between the parties, and 
276 either party to such contract should refuse LO release such 

excess of deposit, the presid nt of the board is authorized, 
upon a representation of the facts and admission or proof that 
such CXCCSS ought to be released, to ord r such release and pay- 
ment to be made LO the party LO whom it rightfully by longs by the 
indorsement of an order to that effect on either the original or du- 
plicate certificate or certificates issued Ol such deposits : Provided, 
In CUse of such disagreement ho surre nae r of the i posit shall be 
ordered until the board of directors shall have first estimated and 
determined the value of the prop rey covered by auth \ contract 


_ + ' , , | } . ' shia « loafan! 
Upon which the deposit has ber hn muade ana upon which a default 
has occurred Ol) the day of such detault mn ease eithe marcy shall 
reau ‘h decisi - shall anv suel irrender be ordered 
request such decision, not rhekid = althy UcChh SUFFeCHUer Ur oraeret 
}: ' ; ! 
pending anv arbitration touching the rights of the parties under | 


said contract or contracts or in case the party refusing to adjust t 
dispute shall signify his willingness to submit the matter to arbi- 
tration.” 


The defendant then rested his COs which Wiis all tha evidence 
introduced by either party to said suit : 


Zhi (Endorsed .} riled May 20, 1534 Wim. H. Bradl y, cl rk. 
Yeh. Bill of Ini 


Tur Bank or British Norto AMERICA) 
| vs. -In Chancery. 
James B. Wuire and Gro. M. Barper. 3) 
GrorGE M, BARBER sworti in his own behalf herein May 27, 1884 
Direct ex. — Mr. Dent: 

Q. What is vour name? 

A. George M. Barber. 

\). You are one of the parties to this suit? 

A. lam. 

Q. Were you concerned in making the deposit of monies In con- 
troversy in this case ? 

A. I was. 

Q. How did the monies happen to be in the Bank of British 
North America ? 

A. I simply had a bank account there. I had first an account In 
the Merchants’ Bank of Canada, and they closed up and I trans- 
ferred my account to the Bank of British North America. 

Q. How were these monies seperate 
wise ? 

A. Not seperated at all. In fact I had two bank accounts, but I 
am not sure that any money that I got from Mr. White was depos- 
ited in that bank. I cannot sav whether it was or not now. I 
could by looking it up. 

lj—sol 


rom vour account othoer- 


POLE ERIN OLE DOLE AEN AE OT Mei NE AH EEE IRANI al ea mA ag _— — * rae 
SANE RRO, ge REE ERE — OO AES 


130 JAMES B. WHITE VS. GEORGE M. BARBER. 
@. If you received money from My. White on account of 
. 279 margins, or to protect sales made by him. would you credit 


mi § — 
L ’ . 
»? } . . ys % 4 
him with those moules * 
A. Yes. sir. 


@. What did you do with reference to securing persons with whon 


- 
vou dealt on contracts—you, for fis instance ? 

A. I should put up margins in some bank acceptable by the board 
of trade when called upon by the parties with whom I had made 
those trades to do so 

Q. You did put up margins In some cases, did you not? 

A. I did 

®. You did under what arrangement or rule of the board of trade, 
i any 4 

A. Well, it is under the rule of the board of trade, but I cannot 


say what one, if you want the number or anything of that kind. 

(). There were certain rules read 1n « alilanie in the suit at law of 
Mr. White against yourself, which was lately decided in ni 
in il pamphlet COPY Ot t he ru les of the 


rt, those rules being 
board of trade in force January Ist, 1882, being sixth sections of rule 
(ads @ commencing at page i] of the pamphlet, CPhe se are the 


that are to be embodied in thi transcript of evidence in this 
Will you please look at them and state whether your de- 


Sty les cou 


4 


S2itlie 

CHuse. } 

posits were made in pursuance of those rule 
2 ae 
(Witness examines rules.) 


A. Yes, sir; they were. 


yasit (. When you made a deposit did you receive any evidence 
, of the di posit ¢ 


ayal »to the joint order of 


~ 
-_ 


\. rf ceived re certificate O} di Pos 

f and the party calling for the « leposit , and also a duplicate of 
thas t certificate: of that an orlginal and du plicate : a | kept, 
the duplicate I immediate ly handed LO the party call gy for the Se- 


() ‘These were time contracts, were thev. which vou had made for 


). With reierence to what time as to delivery t 

A. The month of July. 

). In what year? 

4. 1882. 

Now, can you give the form of certificate of deposit which was 
ed to you; where you made the deposit? Here is the form that 
your recollection. 


iSSsI 
isin the answer. I refer to it to refres! 
A. I should say that this is the form. 


— 


(Witness reads:) 
BaNK OF British NortH AMERICA, 
Cuicaao (date). 
This day deposited with this bank — dollars as margins or se- 
cur ity on a contract or contracts between the de positor and; a 
which amount is payable on the return of this certificate or its dup li- 
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cate duly endorsed by both of the above-named parties or on the 
order of the president of the Board of Trade of the City of 


° +} . ; | o +1 a ry ot : ] ’ ad > ws : 

25] ( hicago, endorsed on eithe ne original or dup icate here f as 
. ‘ 4 : ' ra . ] ‘+s } , a 

provided bv the rules of said | rd of trade, under which tli 


above-named deposit has been mad 


we 


\. The blanks in the certificates which were issued then on your 
deposits were filled to show a deposit by you with the bank, what- 
ever the bank was with which you made the deposit, on a contract 
or contracts between yourself, the depositor, and some person or 
persons with whom you made a trade for Mr. Whit 

A. ‘Those are the facts. 

(. It appears from your evidence taken in the suit at law that, 
default having been made bv non-delive ry of the 100,000 bushels of 
wheat under the contracts in question, and a committee of the board 
of trade having been appointed to declare or determine what was 


} 


an equitable measure of damages, that litigation ensued, drawing in 
question the legality or fairness of the award or decision of the com- 
mittee, and that in the course of that litigation a bill was filed by 
you against the board of trade, but th ti ) 

litigated on a bill brought by A. M. Wright against the board of 


i} 
trade, which was made a test case NOW, Will you please state al 


whose instance that bill was filed by you? I refer now to the 

Z5z bill of Barber against the board of trade, which 1s made an 
bys « , | 

exhibit iT) the preceding part Of the testimony in this cas 


A. At the instanee of Mr. White. 


(J. You can state how far you gave him an opportunity to make 
any contest which he chose to make as to the binding character of 
the contracts or the amount of damages which had to be paid on 
account of the default in fulfilling those contracts. 


A. I know that Mr. White was notified of the result of the suit 
pending. I know that he was in my office on the last Satur 
March; that I told him I was very glad to see him; that the parties 
that I had trades with for him—these trades In question—were 
sending in their bills and threatening to have m | 
the board did not settl —pay thie ii? ind th il Wus Vi ry olad LO 
see him to know what he wanted to do—was going todo. His reply 
was that he must fight them. I replhed that that was very well if 
he would only do the fighting; that I did not care; that [ could 
not be put off the board; and got up to go out, and said he was 


going home on that train; that he would leave them hig! 
and I asked him particularly befo1 vent to see either General 
Stiles or to see his attorney, and to have him do something to keep 
me on the board, if he did not want | should keep this money, 
2SO and he went out leaving me Wwitil the und rstandiIng that he 


was going rioht to an attorney's ofhice 

(©. Did he, in fact, protect you? 

A. He did not 

(). flow far did you allow the matter to go before you paid the 
money over t 
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A. I allowed it to go until the last minute that I could without 
being expelled from the board. Complaints were filed against me. 
| was cited to appear before the board of directors at a certain date. 
I did so appear, made what defense | could, and was told very plainly 
that mM) defense was not sood, and I then paid these parties 

() After the deposit of these monies as margins on account of 
contracts with the parties with whom you dealt Ol} behaif of Mr. 
White, were those monies at any time under your control until you 
had maile settlements with the various parties where dealings had 
been had? 

A. Thev were not. 

(). How could they be liberated, if at all, after th y had been de- 
posited by you 

A. Only by the joint order of the party for whose security the 

y was deposited and my own order on them or by the presi- 
dent of the board of trade. 

J. If done by the president of the board of trade would that be 
in your interest, as you were the seller and damages were to be paid 
by you? 

‘ A. If 1] hi id not paid these parties the pl ‘esident of the board 
284 Woul ld then hi av endorst d bia Ih). the du iplicates held by the 
parties with whom had these trades made and the bank 
would have paid the money on those, and I could not have got it at 
all. 

Q. Was that after the deposits were made that the matter passed 
beyond your control and you settled with od m * 

A. Yes, sir: .§ se etth d with them: I could not get th money. 

Q. In point of fact, then, were these margins liberated so that vou 
could control nce m ? 

A. I have not been able to — them yet. 

©. What was the nearest to your having any control over them 
at any time, the first thing t that" would have entitled you? 

A. The first thing, was after I paid the parties with whom I had 
these trades for Mr. White- damages in full, was for me to take the 
original certificates which had ber I) issued to me by the bank 
question LO the parties with whom had these deals and have them 
endorse them, which they did: l endorsed them the I and deposited 
them in the bank, but the bank refused to let me draw out the 
money. 

That 1s, you had to return the certificates to the bank, did you, 
or how was that? 

A. Well, I did do so the minute they were endorsed by both. 
W hen they passed to Iny credit they ought LO have paid ny check 

against them; it simply went to my eredit then—the money 
OSH did. There was no margin certificate out then: thev had 

taken them, canceled them, and placed the money to my 
credit. 

Had the money been placed to your credit in the bank previ- 
ously ¢ 

A. At the time I put up the certificates I handed in my check for 
the amount I wished to deposit at the various times; my check was 
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then charged up to me as it would be if any one else had deposited 
it. When I deposited these certificates, properly endorsed by my- 


, 


if : > ot ‘| ; | , . ] 
Sell na the parties with WilOmh the races were madi and whose 


‘ 


Hames appeared on the face of the certificates with mins they should 
have fiveh me credit for them similar to any other deposit that |] 


: 
? 


might make, and did so, at first refusing to accept them when I sent 


~ 


them over to the bank one morning the next Morning, | think it 
was, after they were endorsed—but afterwards, in the afternoon, 
he amount 
Oo! the certificate- tO my cere dit, as the would any other di DOSIL. 


(). That was after all the proceeding- before the board of directors 


’ 7 . 
taking them and passing them to my credit—passing 


and the board of trade with reference to your suspension ? 
A. It was after that. 
XJ. And after You had paid the damages? 
A. After had paid the damage + 
Q. According to what scale did you make the payment of those 
damages ? 
256 A. According to the award fixed by the committee of the 
board of trade. 
\). W hat price per bushel f 
A. $1.35 per bushel. 
UJ. At whose instance did you ike the contest as to the claim 
under that award of the committ 
A. At the instance of Mr. Whit 


hace om law if wan be f :] F 
\). Why was there delay. li vou KNOW. 1n enroreing Lne claim up 
| : v ] ‘ Pe \ LY , - i j : ‘ 2 
to the time when those CcOoMpialnts were preferred against you Detore 
a ‘ 


the board of directors t 

A. As understood it. if was t | case of A. \I. Wri a 8. The 
board of Trade, taken to the supreme court of this State to decide: 
which case was a similar case to ours 

Q. What would have been the consequence to you of suspension 
by the board ol trade : in Cuse you WO ld have persist d LO that eX- 
tent ? 

A. I should have lost my membership at the board and my busi- 
ness that I make my living by. 

(). Can you state whether that is som: thing that is valuable? 

A. Mem be rship Of) the board Ol trade Wis worth fl that time. 
think, between four and five thousand dollars. 

(). What is the initiation fe 

A. $10,000. 


Counsel for defendant White objected to the question and answer 
iis incompetent. 


’ 


257 ). You may state whethi r th it would have S¢ cured to you 
the right to the margins if you had persisted in re fusing to 
pay the monies complained of, the non-payment of which had been 
complained ot before the bo ird Ol directors. 
A.- It would not. 
(). You can state whether there was, within your information or 
knowledge, any defense whatever to the claims that were Interpose d 
on account of these contracts by the parties who complained against 


ee ee ee, ga ” ” * 
P Me : seid # We Re ome ” ~ © Annee - 
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: . ' ai oe | , ve 
you bt fore the board o directors on account ol the contracts you 


] , ] . ] : : ; : ; - . 
rnen | made my defense borore the directors 


>? , , ; a . Be. , . S . . ° 
Please state whether there was, within youl Iniormation or 


— 


=_— | 1’ ] Pe ' | i ot , ' , 
meando ve, any real adetrense—actuail Gerense: Ww het her Vou hac ahy 
2 ' : ? y} , 

rood l ce i@l st LO WaKe. 


A. I had the defense that I had tendered red winter wheat on 
itracts. I] admitted the contracts. but that I had tendered 


red winter wheat to the pom sand that the \ had refused to accept it. 
(). At whose instance did you make the tender‘ 

A ma le the tender real ly “Al my OWT). Mr. W hite’and | had 

previously talked about it, and it was left a little undecided whether 

we had better make that tender or not. In the fore noon of 

255 thi last day of July he ard that some of the Ine mb rs o] the 

board were making tenders of red winter wheat on their con- 

tracts Similar to these of mine. I tnmed to find Mr. White and see 

whether he wanted | should do it or not. I had but a short time to 


find him in and mak bhi deliveries | could not find it | pro- 

red th heat: made the tenders of it. Soon after I saw Mr. 
W hite. who SeCCTII« d LO be highly pri iS d with what had done. iLp- 
it all, and said the tenders were good, and that that would 


©. Will you please state a litthe more particularly the dealings 
ich you had with the Bank of British North America covering 


the time | opened an account with the Bank of British 
North America I drew a check on another bank and de wok we it 
there, opened an account with them, a check for $21,500, I believe 
time I procured these margin certificates 
from there and they were endorsed down as I deposited them, and 
] de posited other monies there—g neral bank AccOoUnDLS. 

| 1 certificates were issued by what bank ? 


: rll 
Merchants’ Bank of Canada, I think, is the one that origi- 


Q. That bank turned its business over to the Bank of British 
North America? 

\. They did Che Bank of British North America assured 

ZOU me that they were 1 sponsil for the certificates that had 

bi Cli IssuUf d by thi Mi rehants’ Bank of Canada. They told 


me that | could notify all the parties Who he 
. ot :  peelipon ha a 
fact, and that they could bring them in if 
would guarantee them, endorse the 

Counsel for defendant White objected to the answer on the ground 


nmaterial and hearsay. 


About how many certificates were there in respect to the 


A. Abou! eleven. 


() Stat eC whe ther those are Ct rtificates referred LO in your answer 


in this case. 
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- A. They were. 
Q. State whether you had any personal interest in these sales by 
Mr. White other than by way of commissions on your part 
A. Not a cent. 
; ©. And as to the $11,412.50, how was that made up; whether of 
Mone - advanced bv \Ir. W hit Or t irtly profits Made D' 


’ 


é 


: ’ ' }* } 
the course of dealings through you; can you tell Low that was’ 
. i] em : ! , 1 
A. It would be hard to tell: it was a reneralt account, and that 
} } ryt } 11 : 
a was Lhe amount returned. Phe account was made uporiginaty trom 
Gta ; : ] : . i | : ; vs ‘% ati '% 
prouts——moniles——and this was the balance of accoun hat I retained 
’ ‘ . tants tla le . ée oct , 
——— iV] proves Lion on the deal 1n question 
_ : “a : . . ’ + : ’ — on j — _ 
Xd. y ou may state whethe rier vere qdeaings OV vou ior him on 
the board of trade after the time tor delivering th LOO O00 


ZU bushels of wheat in question 
A. There were suc! insaction 

LJ. What was the result of those dealings? 
A. On some of them he made a profit, on others a 


— 
“2 
; 
? 


J. is there any exhibit vou can refer to as Indicating how it was? 
A. I should say this was it—Exhibit G. 
(). Exhibit G introduced by Mr. White in his testimony here ? 


A. Yes. sir. 


Counsel for defendant White objected to the three last questions 
ag 


and answers, and either of them, because each 1s incompetent and 
immaterial. 


. ,* = . } > ' 
~~ ©. How far were those dealings, outside of the sale of 100,000 
bushels, carried on while the sale of 100,000 bushels of No. 2 spring 
wheat was pending? 


A. He was trading back and forth all the time, during that time, 
more or less; along towards the last of it; in July not as much, 
| should say. 


Counsel for defendant White objected to the last question and 
answer as immaterial. 


©. What were the orders to you by Mr. White as to the sales of 
the 100.000 bushels, and how were they given ? 


— 


A. They were given verbally to me by Mr. White, sometimes by 
Mr. Maltman, and in the majority of cases by telegram from 
him. 

eae 29] Q. Will you produce the telegrams received by you from 
him in April, May, and June and July, 1882, and also tele- 
grams received in September and October, 1882, from said White ? 
A. I have those telegrams, 25 in number, Including one to Gregg, 

Son & Co., and one to A. S. Maltman 
(Telegrams were marked Exhibits 1 to 


ee 
. 


EXHIBIT 1. 
Datep I'r. WAYNE, INpD., Oct. 27, 1882. 
292 To G. M. Barber, board trade: 
Cover the pork. 
L J. B. WHITE. 
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EXHIBIT 2. 


DatTED Fr. Wayne, Inpb.. Oct. 23. 1882. 
To G. M. Barber. board trade: 


Sel] Lwenty year corn. 


J. B WHILE. 
EXHIBIT 3. 
Datrep Fr. Wayne, Inp., Sept. 11, 1882 
To G. M. Barber. board trade: 
Take in S 


] > _ . i* ] . » = . 
Ke 1D peple rcorn & rest ll it one cent advance. 


J. B. WHITE, 


XH 
Ls Wayne. Inp.. S 11. 1889 
G. AL. | 
‘ SA s \\ ’ 
. B. WHIT! 
XH ; 
DAT Fr. Warne, Is 1. 1889 
lo G. M. Barbe: ird of trad 
Sell forty thousand October oats. 
J. B. WHITE. 


EXHIBIT 6. 
DaTED It. WAYNE, I[Np., July 29, 1882. 
To G. M. Barber, board trade: 
If July wheat touches dollar nineteen cover the whole deal. 
J. B. WHITE. 
293 EXHIBIT 7. 
DATED VALPARAISO, IND., June 9, 1882. 
To A. S. Maltman, 116 South Water St.: 
Been delayed three hours; arrive Chicago eleven o’clock with 


exchange; tell Barber. 
| J. B. WHITE. 
Exuisir 8. 
Datep Fort WAYNE, [Np., May 27, 1882. 
To G. M. Barber, care Gregg, Son & Co.: 
Buy at opening ten Aug. wheat and sell ten July. 


J. B. WHITE. 
EXHIBIT 9. 
DaTED Fort WayYNgE, INp., May 26, 1882. 
To George M. Barber, board trade: 
Cancel any orders thay yeu bave to buy or sell for the present. 


J. B. WHITE. 


Exurpsit 10. 


Datep Fort WAYNE, INp., May 26, 1882. 
To G. M. Barber, Care Gregg, Son Ww Co. : 


; JAMES B. WHITE Vs. GEORGE M. BARBER. od 
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4 

» 


Purchase forty thousand July wh’t twenty-four & resell it four & 
three-quarters. 


J. B. WHITE. 
EXHIBIT 11. 


DaTED Fort WAYNE, INpD., May 26, 1882. 
og To Gregg, Son & Co., for G. M. Barber, b’d. trade: 
Sell on call twenty July wheat 


J. B. WHITE. 
204 “XHIBIT 12. 


3 Datep Fr. Wayne, Inp., May 19%A, 1 
To G. M. Barber, b’d of t 


rade. 
If July touches twenty-three cover the last thirty. 
J. B. WHITE. 
~~ Exursit 14. 
Datep Fort Wayne, INp., May 18, 1882. 
To G. M. Barber, b’d of trade: 
Sell ten July wheat; ten July oats. 
J. B. WHITE. 
Exniprr 15. 
Datep Fr. Wayne, Inp., May 17, 1882. 
To G. M. Barber, b’d trade: 
, Sell twenty July. 


J.B. WHITE. 
i Exuisit 16. 
, 


Datep Fr. Wayne, Inp., May 15, 1882. 
To G. M. Barber, board trade: 


Sell at opening thirty July wheat. 


J. B. WHITE. 


ExHisitT 17. 


Dated Fr. Wayne, INp., May 6, 1882. 
295 To G. M. Barber, board trade: 


If market touches six & three-quarters cover fifty, & reacts 
to eight & half resell it again. 


J. B. WHITE. 


18S—351 
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4 

EXHIBIT 18. { 
; . 
4 


Datep Fr. Wayne, Inp., May 6, 1882. 
To G. M. Barber, bd trade: 
Cover the other twenty & resell it half cent advance, & twenty more 
one cent advance. 
J. B. WHITE. 
EXHIBIT 19. 
Datep Fort Wayne, Inp., May 4, 1582. 
To G. M. Barber, board of trade: 


Sell or call twenty July wheat. 


J. B. WHITE, 


Exuipit 20. 
DaTeD Fr. Wayne, Inp., May 1, 1852. 
To G. M. Barber. board of trade: 
Sell twenty July wheat at opening 
J. B. WHITE. 
EXHIBIT 21. 
Datep Fr. Wayne, [Np., April 27, 1852. 
To G. M. Barber. board of trade: 


Sell ten July wheat at openin 

J. B. WHITE. 

EXHIBIT 22. 
DateD WaAsHInctTon, D. C., Ap’l 22, 1882. 
296 To G. M. Barber, board of trade, Chicago: 

Sell ten July wheat at opening; telegraph National Hotel 
here. 
J. B. WHITE. 


7 


EXHIBIT 23. 
Datep Wasninaton, D. C., Ap'l 19, 1882. ) 
‘To (x. M. Barber, board trade: 


Sell ten July wheat; will be home on Saturday. 


J. B. WHITE. 


ai 


Q. What did you understand to be the selling price of number 
two spring wheat on the board of trade in the city of Chicago on the 
dist of July, 1882, at the close of the market? 

A. $1.36 per bushel. 

Q. What amount, if any, was claimed by persons to whom you 
had sold this 100,000 bushels of number 2 spring wheat as being 
the market price at the close of the market that day? 

A. $1.36 per bushel at that time, right within a day or two after- 
wards, before the committee fixed their price. 
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Q. What did those parties do with reference to claiming damages 


from vou for the non-fulfillment of these contracts? 
Counsel for defendant White objected to question as having been 
already stated and as Immaterial! 


A. They sent me in bills for amount of damages claimed, being 
the difference between the price al which | had this wheat 
297 sold to them and the market price on the board of trade the 
last day of July, $1.56 

©. Then in the course of events what occurred next in regard to 
those contracts 

A. Do you mean as between me and the parties ? 
\). Yes, sir 

A. Well, sie the committee of the board fixed the price of wheat 
at $1.55 they sent in new bills to that amount, $1.55 instead of $1.36. 
(). When did the commencement of the proceeding in chancery 


*) 


A. After the committee had fixed the price of wheat—very soon 
r that. 
@. In your answer in this case y on have spoken of the business 
between you and complainant, T ie Bank of British North America, 
having been commenced by your making a deposit of a certain 
amount; and you state that subseq i ntly from time to time margin 
certificates and duplicates thereof were procured from the bank by 
you. Did you mean to say that rece coctienane were proc ‘ured from 
that eo ? What was your meaning there | 

That was just my meaning; tl hat | procured certificates from 
Me bank to protect various trades on the board. My impression 
is that all the certificates in question were originally issued by the 
Merchants’ Bank of Canada. 

Q. And not by the Bank of British North Ameri 
A. Yes, sir. 

@. And the certificates issued by the Bank of British North 
298 America were issued how—upon what trades ? 

A. On trades made there subsequently to the time these 
margins were put up. 

©. On account of the 100.000 bushels sold July, 1882? 

A. Tere was none put up with the Bank of British North Amer- 
ica on account of this 100,000 bushels, but the Bank of British North 
America had guaranteed the certificates which had previously been 
issued by the Merchants’ Bank of Canada to secure these certificates 
made for Mr. White with other trades. 

Then when you made settlement by paying the damages ac- 
cording to the award of the committce the certificates that had been 
issued by the Merchants’ Bank were honored by the Bank of British 
North America ? 

They were after they were endorsed by the parties. 

Q. And the amount of money was deposited by you in that bank 
to your credit? 

It was. 
Q. Whose moneys were they which were first deposited and for 


: 
i 
i 
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which certificates were issued on account of the sales of the 100,000 
bushels ? 

A. My money. 

Q. When those certificates were endorsed by vourself and the 
party to secure whom they were issued and the money was credited, 

you may state whether it was subject to any conditions of 
299 payment as between vou and the bank, and, if so, what the 
conditions were. 

A. No conditions whatever at that time. They took the certifi- 
cates and placed them to my credit. 

Q. It would be necessary, however, for you to have drawn a check 
for the money t 

A. Certainly. 

©. You can state whether you ever withheld from Mr. White any 
information sought for by him-and proper to be communieated, so 
far as you know, in reference to the form or nature of the contracts 
which you made in his behalf on the board of trade? 

A. Never the first particle; on the contrary, I had always, from 
Mr. White’s conversations with me, understood he wanted I should 
lose nothing ; that he would pay all the expenses of the suit, and 
that I had done everything entirely satisfactory. It was my wish 
to help him in every way I could; of course, I believed at the time 
he meant just what he told me. 


Q. Why did you make the tender of wheat the last of July, 1882? 


Counsel for defendant White objected to the question as being 
immaterial and as involving a transaction by Mr. Barber himself 
for his own purposes. 


A. Thinking it might be to Mr. White's 
Q. Please state whether there was, within your knowledge, any 
infirmity in the contracts or any illegality in them or In any of 


them. 


interest for me to do So. 


. yr 
—_ 
Li 


o ‘ : a } + Whi 1: P } . : 
SI ELE. Counsel ior aderendaant nite objecte to tne question ve- 


. , . t -_ *. : : . 
._. +7 : >.> *v« ’ <} sy ee} , ee : | . ’ 
cause 1b 1S linmaterial and vbecause It Calis IO! the opinion Ol 
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' » Roms » ae ae . ] 4] - ; | a » on . > oe 
A. | have alwavs considered them strictly lecal and bindin 


* *} = bd , 
; . . : sy ist . ; j 
‘here Wis 110) Lievwairivs in} any i iat ili. 


Counsel for defendant White objected to the opinion of the wit- 
ness expressed in the last answer as incompetent. 

Q. State whether Mr. White ever communicated to you any opin- 
ion on his part that those contracts were illegal or subject to any 
infirmity whatever. | 

A. None whatever. On the contrary, he has told me he consid- 
ered them good contracts in law, and that he could enforce claim 
for damages against the parties that I had made those contracts 
with. 

©. When you went to see Mr. Burke, the lawyer who filed the 
bill in chancery, you can state whether you found him ready with 
documents printed or otherwise, or how that was. 
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A. first went to see him fal the request of Mr. Maltman, who 
informed me that Mr. White had made arrangements with Mr. 
Burke, and wished me to go up to Mr. Burke's office at once and 
sign the papers; that the trades were in my name, and it was neces- 
sary for me to sign SOTne pred pre rs, Wil l) were al- ready for me at Mr. 

Burke's office, and that Mr. White was going to meet all the 
30] expense of the suit, and he would have it in his name; only 
the trades had been made in my name; he had touse it; he 
disliked to put me to the inconvenience of using my own name in 
the suit. I went to Mr. Burke’s oftice immediate! | 


— 


° ’ 
Vv.anad there found 


ae a 99 
a paper either entirely ready or nearly so, which was the bill in 
I ‘ ’ . see ] : ’ ms . ] , | > a4 
Cnancery— ai ie@w Ltittie WOrTUs LO Tl nnere and ther PCOUIDPICve 1b. 
‘ } . } ry ' , ’ 
(‘counsel for defendant White o | to the last answer because 
° ns ’ * 
it is hearsay and because it is 
; . , s x ds 
(_ross-examination Dy Mr. NIND! 
’ ‘ ’ ¥ vy , . 
(). You may state the dates and amounts ot cash rece ipts irom 
; } — , - = ; ‘ — ] , | _ } 
Mr. White that were remitted to vou to carry these trades for the 
| | | ] | . : : . ee . 
100.000 bushels of wheat In controversy. 
\ It would be ihlie tor me tft (rive VO! +} eamonunts | re 
‘ : ' i. i ‘ LL POsSsi ott it) i that peri Ve You VilUS Liki LTLUS rere . 


iis have not my books here. 

(Q. I will ask you to state whether you did not get ad 
check from Mr. Maltman for $2,000 on the 25rd of May, and 
whether vou did not receive from Mr. White 82.000 on the 3rd of 
June, $1,000 on the 7th of June, and $5,000 on the 12th of June 
S5.000) on the Sra of July. cash. and whether all of these Sums, 
ether received by you through Mr. Maltman or direct from Mr. 

: 


} ; 
r hae ° : , . YW ; : _ iy . i ' — ~ 
White were not on Mr. Whites account ane piaced In your hands 
: . 


to use as margins on the 100,000 bushels of wheat In controversy. 
A. Y es. sit. | received the monev as stated. if was not 
yO 1) } : , , “ae , ry 
nt Ail to be apphed tO protect me on the wheat he LOO.O00 
} ’ 7 : 1 ; . ‘ " 
. : " , ; . ’ ‘ 
bushels of wheat I had sold for him, principally that, but 
, , , 
’ * : 
some on otner trades tha [ ic him at the t ie In oLnel 
’ : ’ ,Y ’ . 1} - -, I | } i ’ ’ i ’ 
\WV itis Wiis ‘oh iris ce) bia ft | | ridies phiiti i tPitti 
° , , - 
(J. You mavV State where Lnese Val SAmMmounts toati have nati i 
1?) +} le i. } . r | * +7 a ,) 7} . '% : +} ; 
mn toe iast question were deposited whnen vou recelved tbenm. 
"+ “* . ‘ 7 
A. I cannot state that: I k pt two bank accounts L dk posited it 
. . +. t] . } } | } | ] . ' ‘] a | i. ] 
in one or the other of the | ks: |] should presume that I did: 
é 


some in one and some in the ot! 
(. Where were your two accounts kept? 


‘ ‘ 

A. At that time I kept an account with the Merchants’ Bank of 
Canada and with the Corn Exchange Bank, both of this city. 

Q. Have you the means of determining in which bank these sums 


were deposited t 

A. I ean hardly state whether I could find that out or not; [11 
or I might not. It would go in with other deposits 

Q. The fact that you took out certificates from the Merchants’ 
Bank of Canada to protect these deals—you may state whether such 
a fact would indicate to you whether these deposits of White’s were 
not kept in that bank. 
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If 1 had more money in one bank than 
likely to go to one as the other. As 

received dr: money from Mr. White or any one else 
| gave him credit for it, or them credit for it, I certainly 
Money, LO be deposited in either bank 
iT ani \ whe re else, and when | Was isked 
rade by me on the board of trace for 

ld put them up In 


1) \ 


mney and vant “i to. 
hat the certificates that were used for 
troversy. issued by the Merchants’ Bank 


sip su) Wwe»re issned upon your owl funds 
rest or issued upon White’s money ? 
| previous answer to the 


. . » « 
; ' 
r\< » vr ses 7 ,% , »? 
pay itl VATIA SUDICCI to 


: - 
ourself, and the duplicates 
+1 , . ! ] ' 
with whom you dealt, and 
| | a, you may 
he bank of 


‘4 


! ; } 7 
vour check upon that bank, and the 


Merchants’ Bank of Canada to the com- 
| that upon Li basis the complainant 
| iow was it managed 

with the certificates 


these certificates. or whether the money 


Nn: ger of the Bank of Canada told me that the Bank of 
rth America would be responsible for them. I simply 
il tl |, the time I paid the parties. 
sritish North America and de- 


held them until the following April 

Then I took them to the Bank of ] 
ed them as any check or draft. 
How did the money get from the bank of 

plainant—upon your check thereon in favor of the complainant or 

without your co-operation ? 

A. I don’t know how it got there—not by my check. 

Q. Was it your understanding that your deposit with the Mer- 
chants’ Bank of Canada had passed by an arrangement between tlie 
two banks to the Bank of British North America? 

A. It was my understanding that the money which I had origi- 
nally deposited with the Merchants’ bank of Canada at the time 
they issued these certificates had so passed. 

Q. You don’t undertake to say, do you, that the moneys belong- 
ing to Mr. White and credited to nim in Exhibit “ G,” here- 
OUD tofore attached to Mr. White’s deposition, were not part of the 


( ‘anada LO the Colhn- 


| 
| 


eam 


, 
i 
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$21,000 you had on deposit with said Merchants’ Bank of Canada 
wr the plaintiff, do you‘ 

A. I could not state. 

(). You may state whether these moneys were not advanced to 
you with which to trade for Mr. White on the board of trade. 
' A. They were advanced to protect trades that I had made or 
should make for Mr. White on the boar | of trade. 

). As I understand you to say, so far as the 100,000 bushels in 
controversy are concerned, you cannot say whether one dollar of 
White’s money had been used for the purpose of making or srotent: 
ing said trades. Is this not correct? 

A. Indirectly I should say I had used his money, as I had given 
him credit for the money he sent and considered the money my 


7 =" ;' 
Own), { ind t hel 1) used It to protect the trades. Cannot state that one 
of the identical dollars received from Mr. White were used in pro- 


> » *¢ . ges T.., 
Lecting tiie trad S. 


} } 7 . 
YW. Un the other hand, ar to say that all of tl ée money 
} . “iy P . al ? - 
advanced by him to you did not go into your deposit \ with "he Mer- 
. >. : 7 : ; 7 . 
chants Ban k of Canada. ANd upon Which deposits Lnese certificates 


were based ‘ 
} ‘ + ; - — -} ] ] | ° ; 
A. Iam unable to state positively in which bank these various 
sums of money were Geposit d by me, but | am very sure all of it 
. ’ 
did lit oO LD 
> . ° , } . 
306 ( portion, in your judgment, went there 


d. | 
A. me remember two years ago to tell an iything 
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ad 


rt 
W t 

l 

about it. 

Q. At what interview with Mr. White did he say to you that he 
thought said contracts were good ? 

A. I am unable to locate the exact time. It was after the default 
had been made on the 31st day of July. 

Q. You have stated, as I understand your testimony, that in your 
judgment said contracts in which you sold the wheat in controversy 
were valid contracts. I will ask you to state whether that opinion 
was expressed by you upon the ground that there was an honest 
agreement between you and the pur chasers that the wheat should 
actually be furnished by White and delivered to them, or whether 
that opinion rests upon the theory that the form of the contract 
was not a put ora call, but in form provided for the sale and de- 
livery. 

Counsel for defendant Barber objected to the question as an un- 
fair question. 


A. It was not in conseq uence of ; iny- agreement or understand- 
ing with the parties with whom I lh: ad sold the wheat that Mr. 
White should furnish it certainly y, as the parties did not know 
Mr. White at all. Mr. White did not want any one to know him, 
as so testified in his evidence. ‘The parties to whom White gd 

wheat only knew me in the transaction, so I could not have 
307 formed the conclusion which I did from any talk with them 
about Mr. White furnishing any wheat. I came to the con- 
clusion that they were legal from the facts that I had known of de- 
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cisions by the court that such transactions were legal, that it cer- 
tainly was my intention—that it was a straight legal trade, the par- 
ties to whom I sold the wheat so testified in court that itwas. ‘There 
are various other reasons that I believe they were legal contracts. 

Q. What influence did it have on your mind in reaching that 
conclusion expressed by you, that the contracts were not in form 
what are known as puts and calls, but regular contracts for sale 
In form. 

A. I have known for some time that contracts in the nature of a 
put or call were not legal and not recognized by the laws of this 
State, but that — others were. 

Q. I h n your opinion was formed upon the form of the contract 
rather than sol the fact that there was any expectation on your 
part at the time that the wheat would be furnished by Mr. White 
or yourself to deliver to the purchaser. 

A. There certainly was an expectation that the wheat would be 
delivered or that he might possibly do what he did do, default on it 
and pay the damages. I did not suppose that Mr. White would 
buy the wheat in Indiana or anywhere else. He would buy the 

wheat or authorize me to buy it on the board of trade, which 
808 is the place I, of course, supposed he would buy it—where he 
did buy it—to fulfill his contract. 

@. When vs at is bought on the spot and delivered on the spot, 
you may state how it is managed, as to whether the payment 1s also 
on the spot. 

A. No, sir. 

Q. Explain fully how that is done 

A. Well, as I understand your question, bought on the spot, if I 
buy cash wheat on the board of trade I do not pay for it the instant 
I buy it. According to the rules of the board, if I buy it this after- 
noon the wheat would have to be delivered to me before eleven 
o'clock to-morrow morning. I should pay for it when it was de- 
livered, not when it was bought. 

Q. Then, purchases of actual cash wheat are paid for in actual 
cash at the time the wheat is delivered, are they t 

A. Usually by checks, which is equivalent to cash. 


Q. Do I understand you to say that you made these sales of 


100.000 bushels to be delivered on the 3lst of July, LSS2: that it 
was your expectation that the wheat should be delivered ? 

A. It was, unless we arranged with the parties differently. 1 con- 
sidered that I had legal contracts with them to deliver the wheat; 
if afterwards I saw them and canceled the contract that I had made 
with them that might be done; but that I had got to deliver the 
wheat, unless I had made subsequent arrangements with them, or 

pay damages. 
309 ®. Do you mean to say that by means of your relation to 
and authority from White you were authorized on his behalf, 
but in your own name, to make an agreement to actually deliver to 


anybody the 100.000 bushels of actual wheat? 


Counsel for defendant Barber obiected to the question on the 
J | 


eatin 
ote 
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rround that the power Lo sel] embrace d the power to deliver in the 
absence of anything further being done by Mr. White to carry out 
his contracts. 

A. Not unless he ordered me to do so, as by so doing — would close 
the trades: of course I should not do it without orders. 

(). My question Is as to the authority that you had to make ul 
contract binding yourself and him, as your principal, to actually 
deliver 100,000 bushels of wheat 

A. | certainly supposed had thie authority I had the authority LO 
sell that wheat for hit. 

Q. Did you not know from what he said to you and from the 
fact that no wheat had been delivered during your transactions with 
him on his behalf that it was neither his desire or intention to sel] 
wheat and actually deliver the same in liquidation of the contract? 


Counsel for defendant Barber objected to the question as contain. 

Ing an unauthorized inference. 
A. did not expect Mr. W hite to delive r the wheat. but I 
ol0 did expect LO deliver it for him: that if he bought the wheat 
on the market it would be delivered to me; that I could de- 
liver it to the parties to whom [| sold 1t—that is, if | put it on the 
market for him. I have received grain here that had been bought 
from Mr. White and delivered it where I had it sold, and he knew 
nothing aboutit. Mr. White understood perfectly well that that is 
part of the way a commission man earns his commissions; where he 
buys an sells as quick us that itis done: the difference in those two 
prices we would give the cusiomer, and that the commission man 
that has to see to the deliv ry. lle m Ly have to take all that stuff 
and pay for it and deliver it to the other parties and get his pay 
back again and the customer know nothing about It. 

(J. Do you state that when you made these contracts you expected 
to advance the value of the 100,000 bushels of wheat for Mr. White 
and deliver it upon the contracts ? 

A. It was one of the things might have to do and I might not. 
After he had bought in that wheat, authorized me to buy it in, I 
could make arrangements with the parties that I had it bought from 
to deliver it for me to the parti s that had it sold LO. In such il 
case | would not have to receive it myself. 

(). Is it not true, Mr. Barber, that you well understood during all 

these Lransactions that Mr \\ hhite 's purpese of trading on the 
ol] board and giving you authority to act for him was to take the 

chances of either receiving or having to pay the margins upon 
the dues contracts entered into for him ? 

Counsel for Defendant Barber objected to the question on the 
ground that what was seid between the parties in regard w the con- 
tract must govern. 

A. It was my understanding that he was not to advance the money 
to pay for any of the stuff, but that | would do it for him, and not 
the understanding that it was a matter to be settled with differences 
at all between me and the bhit m be rs of the board, As between tie 
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A. No, sir. 

(). There never was such a thing transpired between you asa 
purchaser on his part for cash to obtain wheat to deliver on a con- 
tract, was there? 

A. He has purchased wheat to close, to deliver on sal s that l had 
previously made. I should say that [had purchased wheat for him 
by his orders to deliver on sales made for hin. 

Q. The question [ asked you is whether there is any actual cash 


paid by him for wheat to get the commodity to deliver on contracts 
you ever made for him? 
A. I have answered that question previously by stating 

14 that when he had wheat boug it had wheat bought Ol} the 
board for him and it came tome; I would pay and I would 

ot ask him forthe money; that I would immediately get the money 


; 


ack again from the party I had sold to. 
\). ©8o far as he was concerned his money was not used for the 
actual purchase and pay iiie ni of in) eran ? 

A. He never furnished me money to pay for it, but understood 
that I was to furnish money, as | had told him repeatedly. 
Q. Then if that was the understanding why didn’t you furnish 


* 
the money LO purchase the wheat to fulfill these contracts ¢ 
A. Beeause Mr.White expressly forbid me from buying the wheat. 
Ile was here the last of July and forbid it and said I must default 
on it, leave it to the committee to fix the price, and he would stand 


. 
Lone award of t | e committee. 


) t] 1 ca h on hand th: 
. Do you pretend to say th id cash enough on hand that 
a Sey ' } te sail , > } ‘Tor -1) 
qav to ouy 100.000 bushy is Oo] wii it S130 a bDu.—S1350.000, to fill 
. 7 - +) 
; contract of Whit 
’ . , . ’ » } ‘ ] | , , 
. ounsel tor defendant Bar! I i to the question on the 
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_ \\ ; == Wills \ = 4 tii? . Lit iT i 
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, % 
KR. ft l , pret na to say \i \\ Structed me 
. , 
to DUV that wheat,.a nh deilivel to me, that | 
. i ew : mf Re : . 3 oe 5} ” , } , _— -_ - | h: 1; ? 
oid SHOU HAVe pala ior ti roeay. OV What DIOHeS ma and 
. i, . * ‘] ; = vo +7 >) ry 77 | 
credaits ct& Lit DiliiAsS Witil ' ‘ iVuwit. 
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Q. And,if he had not interfered, that you would have taken such 
, . , ' " . »* . ° 
: . , eh? . , ) ‘ . ») ; alt} an } I : oer 
course and Invested said money and credit, aithough mn tie past 


you had never made such a transaction 
Counsel for defendant Barber objected to the question as being an 
improper presentation of the subject 


A. He never defaulted previously. 
J. And in view of the fact that he had never defaulted, but had 
always before that time settled by paying the differences ? 

A. Had Mr. White not forbid me purchasing the wheat I should 
most assuredly have done so and filled his contracts of sale of this 
100.000. : 

Q. Did you not know that he was so situated in his business of 


. . 


life and in his purposes in trading upon the board that he had no 
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intention of ineurring $135,000 of liabilities to vou, or in any other 
» purchase that property to be delivere 
A. I did not understand anything of the kind. Mr. White always 
rave me to unde rstand that he was ainan of quite large means; 
eould raise any amount of money that was wanted. 

(). Granting that all to be true, he lives in Indiana, 150 miles 
distant from you, where his estate is. Do you mean to say that you 
would have advanced him, without negotiation with him or without 

consultation, if you had been let alone and not interfered 
ol with,.8135,000 in his interests here 


A. It would not have been advancing it to him; I should 
have bought that much wheat and delivered it and Fol Ny money 


back I 3S thy; differs bce in thre price whi eh it Vd Y sold for fur him 


and Line price that paid ior thre wheat LO deliver. 

(J. The n the whole thing amounts to this, that instead of buying 
the wheat and paying for it and holding it for him and delivering 
it for bien you simply would have turned yourself upon the board 


: RA oe : . 3: ' 
and adiusted it in the shane of differences ? 


} 


A. No, sir: I should have bought the wheat: I should not have 
gone to one of the parties that | had the trade with and negotiated 
with them to settle in differences; I should have gone right on the 
market and bo oh t the wheat 


? 
‘ 
©. Then so far as he Is concerne 


| it would have been a pur 
question of difference, and that is what would have been charged 
him rather than the actual $135,000 advanced ? 

A. Of course he would have the loss of the difference of what | 
sold it at mT sia it J bought it for him. 

(J. ‘Then, as resp cts Mr. White, it was at last a pure transaction 
on his part of deals in differences and of responsibilities for the dis- 
crepancies | 

Counsel for defendant Barber objected to the question as an in- 
ference. 


ol7 A. |] think [ have answered that so many times by telling 

the whole arr: ingement that | had. with Mr. White was that 
he bey not pay for the wheat and advance the money himself, 
but that I did it for him. 

(). pte that your charge against him was for the difference rather 
than for the price? 

A. I could not charge him up the price. It would amount to the 
same thing if I charged him with the money, and then credited him 
with another amount of money and make the two entries while one 
would do it—it would amount to the same thing. 

@. How much trading had you done for Mr. White besides this 
100,000 bushels in controversy 

A. I have not the slightest idea, further than what Mr. White 
has given me by stating somewhere in the neighborhood of three 
mil lion of dollars, I think he has testified. 

Q. During all these dealings, as I understand you, Mr. White 
never himself received or delivered any wheat, oats, corn, or pork 
. 3 
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that the sules should only be lormal and should not be carrie d out. 

A. None whatever. It was a straight, explicit order to sell the 
wheat, as the telegrams will show. 

Q. Did you or not understand it to be your duty to make 
322 = absolute and binding sales in his behalf upon those orders? 
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calls for the witness’es understanding 

A. I did. 
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LSS4. and examined by his cout LINDLEY M. NINDE, Es |. 
Mr. NINDE: 

©. What is your name? 

A. James B. White. 

@. Are you the James B. White that is defendant to the case of 
the Bank of British North America against James B. White and 
George M. Barber, pending in the United States circuit court for th 
northern district of Illinois? 

A. Yes, sir. 

(). State upon what basis, so far as you know, your codefendant, 
Mr. George M. Barber. claims to hold 86.700. advanced by you to 
him, and for what purpose. State fully the whole history of th 
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transaction as to this controversy about the S6./ OU. 

C‘ounse!| for defendant Barber OU}! cLed to thie Interro itorv as “all 
ing for the witness’es conclusions, rather than for any statements 
made by Mr. Barber. 
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Counsel for defendant Barber ected to the question on the 
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tering into as your agent and on your behalf with other parties, or ~ 


who such parties were. State fully as to what you knew, if any- 
thing, about such contracts being absolute contracts to receive or { 
deliver, the subject-matter of such contracts, or what your under- 
stand} yas in that behalf ‘a 


Counsel for defendant Barber objected to the question, the wit- 
’ ’ ’ ’ . 
having been already examined on the subject, and his 
333 secret understanding, if any, or any matter resting in his t} 


} > mal ren ern’ - etary 
own breast, not being reievant or pertinent. 


A. I would state that I knew of no contracts—that is, to de- ll 
liver or to receive grain or any other property. On the contrary, it 
was expressly stated between myself and Mr. Barber that I was 
simply to receive the differences one way or the other—profits on the 
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made? 

A. No; I never knew of any party except these—that is, connected | 
in this Dres¢ hit controversy. 
304 ©. When did you find their names; before or after the con- 

tracts were made 

A. Long after the contracts were made. It was in the month of 
August or Septem ber. 

@. What did you know up to that time as to the form or nature 
of the contracts he was entering into for you in respect to delivery ? 

A. I knew there was no contract to deliver. This contract, like 
all the other former contracts, was simply an optional contract to 
pay the difference or receive a difference. 

@. | am speaking now not concerning the understanding be- 
tween you and Mr. Barber, but asto what vou knew during all this 
course of business as to the actual contracts and the form thereof 
that he was entering into on your behalf. 

A. For me? 

(). Yes. SIr. 

A. They were all gambling contracts; understood such, made as 
such ; simply trading in options. 
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Counsel for defendant Barber objected to the answer. 
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(. It is a mere matter of conjecture. 

A. It is a fact, nevertheless. If | was intrusted with a man’s 
money and another man was trying to get it I should hold that 
money. 

Q. Didn’t you know Mr. Barber observed your orders to the !etter 
as to that matter? 


A. No; he did not; he did not pay me the money. 
O47 ©. You did not even ask him for the money until after the 


supreme court had decided the case against Mr. Wright? 
A. No, sir: | thought | would get it without that. 
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(). You left the money in his hands for his protection, because 
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o, sir; he kept the money in his hands. 
ou allowed him to keep it? 
| have not got it vet; he has gotit. — 
). Don’t you know he has paid it out to those men? 

A. No, sir; I do not. 
(). Has not he « x plain d that to you 
t is possible he has; I have not heard him say so. 
You have seen the checks? 
No, sir; I did not. 
(). You had an opportunity? 
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( te paid no attention to them. 
? hey are all here? 
A. I suppose so. 

Q. It was after the decision of the supreme court in the Wright 
case and after the dissolution of the injunction that you served the 
notice on Mr. Barber, was it? 

No, sir; it was after the supreme court had determined this 
case—not my case; I had n thing to do with it. 
(). After the 31st of July, 1882, did not you advise Mr. Barber 
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July the estimate of the price of number 2 spring wheat was 
$1.36 per bushel? 

A. No, sir; I know it was not; I know there was a gang here or 
cornering crowd which pretended it was, but that wheat was only 
worth in this market about 98 cents a bushel; it was only worth 
$1.08 in New York about that time 

Q. Do you speak from your familiarity with the board of 

trade? 

o49 A. I speak from what is pretended to govern the board of 
trade—that is, honesty; and they say it should be fixed at an 

honest price, and it was not. ‘ 

Q. You know, do you not, the price is regulated almost altogether 
by dealings on the board of trade 


‘ 
A. Well. the price of the wheat at that pa irticular time on the 3lst 
of July —. This cornering party, as | have stated, had made a pre- 
tended price of $1.35 a bushel. They pretended it was worth that, 


. } , * " . a . . 1) 
en. in truth and in fact. it was only worth 98 cents a bushel. 

" : , ,* . , 4 , 2 : , 
©. So far as dealings on the board of trade went yw price was 


$1.35 or $1.36. wasn’t it. or about that? 
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A. Yes, sir. 

@. You had been there somewhat frequently before ? 

‘A. Yes, sir; frequently. 

@. You had noticed sales and purchases being made? 
A. Yes, sir 

350 @. You knew of the form of the business there, didn’t you? 

A. ] Imp! g out the purchases and the sales, 


| snow what that amounted to. 
ering the matter on thie cards? 
nd making memoranda. I don’t know what they done after- 
wards. They would make memoranda C¢ rtainly. No Ohne could 
keep everything in his head. 
(). entries would be made Ol] the books? ? 
A. I don’t know anything about books. I never seen any of the 
books afte rwards 
(J. pe 1} you speak 0 f the price Ot} the board of trade being WS 
cents a ushi 1 or thereabouts do you make that up by conjecture ; 
A. No sir: ‘ee act andy 
Q. What actual fact? 
A. That there was no wheat selling that day but what the clique 
owned. ‘The clique owned all the wheat, and they forced it up to 
$1.35 a bushel when it was worth only 98 cents. 
(). From the fact that there was none se Hing you conclude it was 
only worth 98 cents? 
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A. Not from that fact alone, but from a stronger one—the fact 
that better wheat was selling at 98 cents a bushel, which on all 
occasions sells for 10 cents more; is now worth ten cents more. 

Q. As to their being a corner, what wledge have you on that 

‘= 


SUDTCCI 
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A. That was sufficient knowledg if | had no other, yet 
Ov there was other knowledge besides that, but that of itself was 
sufficient knowl dge. The fact of parties pretending LO bid 
that much for wheat when a better article was selling for that mue! 
less—that of itself was sufficient: but there were other reasons be- 
sides that. There was no disguise about it being acorner. Armour 
and his crowd said they had it cornered, and they saw now that at 
that time it was cornered. ‘They admit it now. : 
Q. Do you mean to say now that they say or did say at that time 
they had wheat cornered f 
A. Yes,sir: Armour said soin one of his myrrh a month be- 
fore the corner culminated. It was stated in the Tribune two or 
three weeks previous LO that 
That is the way you get your information—having read some 
suppo sed inte rview ? 
A. No, sir: 1 get it froma aes n members or so of the board of 


ron 
trade. Mr. Barber will tell you so. 
Q. ‘That Is mere hearsay ? 
A. No, sir: actual knowledge of it 
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You ha ave continued to deal on the board of trade, haven’t you % 
ee 
Q. Are vou | dealing i n a different form from those which Mr. Bar- 
ber conducted for you ? 
A. No, sir; purely gambling. 
Q. I don’t ask you whether they were gambling or not; that is 


the word you chose to use. 


vo2 A. It isa true word. Betting on a horse-race, if I thought 
! could make some mone Vy; Is the same thing. 
Q. From what time did you cease to deal with Mr. Barber? 


A. I think it was in the winter of 1882 or fall of 1882 he de- 
clined LO do any Diore business with me for some reason. 

\) And since thre 1} you have rone to another house ? 

A. have by Cl) doing SOC busin ss W ith St veral houses. 

©. With A uM. Wright & Co. ? 
A. Some wi A. M. —— 
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Redirect ex’n by Mr. NINDE 


Q. You may state whether, in making this tender, it was expected 
that the wheat would be received, and what Mr. Barber said LO you 
in reference to that, or whether it was simply a formal effort to get 
out of the difficulty there. 
Counsel for defendant Barber objected to the question as having 
been gone over In various forms. 
I would state —that morning, the 31st of July, 1882, when sit- 
ting in Mr, Maltman’s office on South Water street, Mr. Barber 
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ee i - + ] . | 1] : ~ ’ ; . 
ive and filteen cents between the Unicago price and the New 
rice: there always 18, ubless there 1s a corner. 


| 
i, } P| . 4] . rt ‘ Om. | 4 . . 
O WV nat was the value of this wheat afte! that da 


_” . 
and the prices became settled as compared with the New York 
‘ 7 
price s 
’ ‘ | + r " , ’ , _ . 
Counsel for det ial Barber ol ted to the question as having 
; : 


, : 7 . ’ : . , 
. 17 } Fatt. +7 if . ata ° t 
L settied down to 1ts tegitimate vaiue. 


\ 


(). How soon to its legitimate value, and what was that value ? 
A. About five cents lower a bushel than number two red wheat 


In this market. 
) \ ou may state what you ever said LO Barber prior LO the sale 


i i ij . 
of this 100,000 bushels of wheat, at any time in your interviews, 
about your cash ability to receive and pay for commodities pur- 


chased upon the board for you, more especially as to your ability to 
put up large sums of actual cash to pay outright for commodities in 


at 
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order to take them into possession or to purchase them to fill con- 
tracts of sale. 

( bye ected to. 


A. Well, I will state that it- was always knowingly and plainly 
understood that there was to be no pure hasing of the actual 
OOO arg or selling of the actual property 
The first que stion rather directs itself to what was said 
between bie information or notice that you gave him as to your 
ability to put up spot cash for large quantities of produce in this 
market. 

A. I will state that the first interview I had with Mr. Barber was in 
December, 1879. Previousto that the dealings “we been done through 
Mr. Maltman by Mr. Barber. When I came up at that time in 1879 
the first of December, I think it was, ] had bought 100,000 bushels of 
December corn through Mr. Maltman by Mr. Barber. Mr. Barber 
had bought it; had sent the order through Mr. M: v tman, and I came 
up on the first of December to see about it. The market was consid- 
erably against me, and I remarked to Mr. Barber, after being intro- 
duced to him, “This is a pretty tou; gh deal;” that the market was 
against me now, and asked him how he would settle it. Well, hesaid he 
would close it out. I asked him what the loss would be. He said 
bh g about $4,200 or $4,500, | think it was; so I told him that 


“>! i‘ Ay 

, oil Tul - J } like » by I yyy i i ty »*) ~ thy » vy? yah ty 
Was Ait i. did NOL IKE LO Lost ~ oul ; OpDOSe’!? LOTMAARGC Loe DIODES 

} : ’ . : - , 
Oil k wl re T lost It. wavs al am not alrald to gamovie WIth loose 
“_" ae ‘ : mpeg . a 
EP ata « all l Want 1s fair piav, of course this DUSINeSS he re IS all 
> .* . " . . 4 ; 4%. 
rambling Hesaid most of it is, but hesaid “There are some legit- 
mate houses handle the property rey arly - of course we all 

Paes 4 Reg mens racer .— 4. _ : anos “atts 
306 know it is principally gambling.” Says I, “ Now, so far as I 


am concerned, I don’t want this known: I am doing business 
all over the country, and it would be an injury to me; I want it 
kept to ourselves.” He said, “ All right; I understand it; Mr. 
Maltman told me all about your business.” He said a great deal of 
trade is done that way. 

The question is directed to the knowledge that Barber had of 
your intention or ability to use In payments for grain or in the con- 
duct of said business large sums of cash. 

A. I told Mr. Barber plainly that I did not want to be known in 
the business at all; that it would be injurious to my credit; conse- 
quently I wanted the thing kept quiet, and he said it should be kept 
quiet; that a great many traded just that way—did not want it 
known—and that he understood my business fully; that Mr. Malt- 
man told him all about it. 

Q. You seem not quite to get the idea of my question, which isas 
to what you said to Mr. Maltman, of what information you gave 
him as to your intention in purchasing, to purchase and pay actual 
cash for grain in selling, in raising the money to buy the commodity, 
in order to deliver it upon such contracts. 

A. I teld Mr. Barber plainly; says I, “ You know, of course, I 
don’t want none of this property, and I don’t want any corn or 
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wheat, or anything of that kind; all I want is my money; if 
357 I make itI want you to place the deals with responsible 
parties.” Says he, “I know them; there are lots of parties 
[ would not trust over night; I will place your sales safe and when 
I make money 1 will pay you. I said, “You know my business 1s 
different from yours; [am not dealing in this kind of property, 
on’t expect it and don’t want it; all I want is the trading in 
the margins.” 
©. What was said in that interview about raising t 
buy 100,000 bushels of corn in order ‘to deliver upon the contracts 


he money to 


at that time / 
A. Not a word: never thought of it. 


Endorsed. Filed May 29, 1884 Wim. H. Bradley, clerk. 
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JAMES B. WuHiltk vs. GEoRGE M. BARBER. 


Pleas before the Honorable Rollin S. Will amson, one ofl the 
nee pyr" ' Spi’ ' : ” 
judges of: the superior court of Cook county, in the State of Illinois, 


holding a branch court of said court ata recular term of said su- 


° , : ‘ ; ' , } ; 
pe rior court ot ¢ ook cCOouUNnLY, DeGUnH and hoiden at tlie court-house. 
the first Mon- 


j ’ } — i ‘ ik ; f : \ ’ ' . ;) ye . 
qaayv. being the fourth day or June, 10 the yeur or oul Lord one 


In the city ot ¢ hicago, In sald county and Sta 


} ] : ¢ . > . " : ] | ] 
thousand eight hundred aia lohty-three, and ot the Independence 


: , ' ’ , . i, } ] ] . 

or the [’nited States of America tha nundred and seve nth. 
= : rey ; L.} ? Tee a : ? . 
Present: The Honorable Rollin S. Williamson, iudge of the su- 


perior court of Cook county; Luther Laflin Mills, State’s attorney ; 
Seth IF. Hanchett, sheriff of Cook county. 


Attest: JOHN J. HEALY, Clerk. 


Be it remem bered that heretofore, to Wit, on the tenth day of May, 
in the vear of our Lord one thousand eight hundred and eighty- 
three, the plaintiff, by his attorneys, filed in the office of the clerk 
of the 


superior court ol Cook county his ce riain prevcipe tor sum- 
: . i i 


ar = 
. 7 se . rc. an ba ovey 9 Soy i ‘ 5 « 
NOTTS, which iS if} words and ngures as toriows, to wit: 


a7 " : . » . . } : : yy ‘ 
uperior Court of Cook County, of the May Term, A. D. 1883. 


James B. Wurre, Plaintiff, vs. Georar M. Barrer. Defendant. 


. . * = 
Assumpsit: damages, 815.000. 
a 


The lar! fF eaid annrt will teenea a ' ne 1 ] oe} . , . 

i CIierRK OF SAIG COUTEL WIL ISSUe ASUMMONS In Lhe adoy e-entitled 
cause to sald cle fendant ina plea of trespass on the Case UPON promi- 
ses, to the damage of said plaintiff in the sum of fifteen thousand 
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B 


JAMES 


dollars, direct the same to the sheriff of Cook county to execute, 
and make it returnable to the June term of said court, A. D. 1883. 
STILES anp LEWIS, 
Plaintiff's Attorney-. 
To John J. Healy, Esq., clerk. 
CHICAGO, May 10, LSS3. 
And on the day and year last aforesaid, to wit, May 10, A. D. 
LSS5, there issued out of the othee of the clerk of sald court the 
people’s writ of summons; which writ, with the return of the sheriff 
thereon endorsed, is in words and figures following, to wit: 


ager et ye ILLINors, } 
ss 
nok County, } 


The people of the State of Illinois LO the sheriff of sald county, 
Greeting : 
oOU We command you that you summon George M. Barber, if 
he shall be found in your county, personally to be and to ap- 
pear before the superior court of Cook county on the first day of the 
term thereof to be holden at the court —— in the city of Chicago, 
in said Cook county, on the first Monday of June next, to answer 
unto James B.White in a plea of trespass on rsp arte upon promises, 
to the damage of said plaintiff, as it is said, in the sum of fifteen 
thousand dollars; and have you then and there this wrt with an 
endorsement thereon in what manner you shall have executed the 
Sire. 
Witness John J. Healy, clerk of our said court, and the seal thereof, 
at Chieago aforesaid, this LOth day of May, A. D. 1883. 


Pa) 


[SEAL. ] JNO. J. HEALY, Clerk. 


Served this writ on the within-named George M. Barber by read- 
ng this writ to him this 12th day of May, 15893. 
SETH F. HANCHETT, Sheriff, 
By J. H. BURKE, Deputy. 


And afterwards, to wit, on the 18th day of May, in the year last 
aforesaid, to wit, A. D. 1883, there was filed in the office of the clerk 
of said court a certain declaration,which is in words and figures fol- 
lowing to wit: 


‘ 
ss 


STATE OF ILLINOTs, | 
, , , SS - 
(vok County. 


In the Superior Court of Cook County, of the May Term, A. D. 18883. 


James B. White, plaintift in this suit. by Stiles and Lewis, 


ob] his attorneys, — iins of George M. Barber, defendant in 

this suit, summoned, , of a plea of trespass on the case on 
proniist 

or thi at whereas the said defendant heretofore, to wit, on the Ist 


day of May, in the year of our Lord one thousand eight hundred 
and ee at Chicago, to wit, at the county aforesaid, became 


2—Jol 


GEORGE M. BAR 


— | 


intiff in the sum « 


ited States of Am 
- I 


he said plainti 


nd a1 thy 


ma. pelng so inae 


— 


i | pei il 
‘ 

+] } ’ 

vil mabili 


’ 
7a _ 
&rwaras, Lv 


_ 
ioresald, yy iis 


or hniteen thousans 


efore tha 


e like sum 


alG., iald Ol 


| } 
radaone and 


intill for the said di 


Gffteen thousand 


‘ea for divers 


tA 


for other money 


lant: and. being so indebt 


ait reof, afterware Ss to W it 
e sane place afore sald, undertoe K 
untiff well and 


V promised the said }) 


afterwards requested; and 


id plaintiff the several sums of money in 
said defendant should be thereunto 


» 
Pe 


JAMES B. WHITE 


Vs. 


GEORGE 


} : . Po .. } } 
W hereas. also. the said cl fendant afterwards. LO WIL, OH the day 
and vear last aforesaid and at the pla ist al resaid., iccounted 
: 
, | . j : I — , me : . : : ; 5 one 4 } ‘ . ‘ 
together with the said plaintiff of and concert ng divers other sums 
a . . } ee . ) | j at <a. +} 7 an } j ’ 
Ol money betore that tlne due and owll irom tne sald derendant 
; ° ‘sy ; . an - - — - , : 
to the said plaintiff, and then and th tu n arrear and unpaid, 
’ } te * | +a i ’ +) » hy ‘ i 7 7 +} ‘ v<l } * | ke . 
ind upon such accounting the sal iC] kt Lhe ane Lucre Was 
’ ? - y ’ ’ ’ - * . 4 ‘ . ' 
found tO bv Im arrear and mdebts LO e Sild piamntifi im the 
5 ,* ° . , j 3 : } . 
turthner sum oT fhitteen thousand do | ike lawiul mMonev as 
’ ; ' . a 7 j . ° 
iforesaid: and, being so found In ar nd indebted to the said 
. ™ + ’ * . , j 
pinintill, the said defendant, In cons mn thereo!l, aiterwards, to 
: * } ’ j > ’ ‘ s 7 . | . 7 
Wit Le aay Ana Veadr tast aiores i me Pr1ace LiiS LiVvTe- 
said. undertook and then and th promised the said 
} 3 7 | ; ; : : j ) > | si ¥ 
r) well ne truiv ft me 5 i Dial sum ol 
: : 7 + 
’ : i Be 
v last 1 tioned when the s tshould be thereunto 
wards requested: Nevertheless said defendant though 
often requested. etc.) has i sald sey sums 
ey ove n 110) ther of e} ranyv 
’ : » . 
het} to thes ee Dav ti - inv 
' j said |] nti : AU : Lnerto 
. : ‘ + 4 ? 
reused nad still does - nag sald 
i fteen thousand ce . e t sald iff 
b s sult, et 
; , . a 
STILES anp LEWIS 
Pla Ste | 
Copy ati Ae ~ } 
(;,eoree MI. Barber LO J 3; 5 \\ hite. Dr 
ry ; ’ . , F } } +‘ . . - 
l'‘o goods, wares, and merchandise sold | delivered —__- S15.000 
lo monev lent and advanced sic he m - sail aici BALL 
4 ney id. laid on nded 1d.000 
Lo money pra , ald out, and expended emai ae eae 
re% % . ‘ ° . , ) > 
lo money had and received to and for the use of said 
; . . - J 
airntift. a A Lerner a ae 
ai “ 
lo money due ior Interest and forbearance . ital 1Dd.000 
re% ' . . — 
l'o labor, services, and material _ 2 One Cees coaeeoe 1o,000 
ry* . , - 
lo balance due on account stated La SE ar 15.000 
. . a4] j | . +} ; | 7 ; . 
Afterwards. LO Wilt, on the Obn da\ or June. in the veal ist alore- 
sé . ‘y . n = : . | 8 ‘ 
said. to wit, A. 1). ISSS. there was fied n the othice of said clerk a 
certain plea, which is In words and figures as follows, to wit 
STATE OF ILLINOIS, } 


' a 
( ounty, 


} 
it Superior Court of Cook ( 


GEORGE 
at's 
JAMES 


And now comes the said defenda 


neys, and defends the wrong and injury when, etc., and says that he 


a 


B. WHITE. 


, 
: 


2. me ty 
a * 


rt] 


M. BARBER ) 


Assum psit. 


of the June Term, 1883. 


it, by Dent and Black, his attor- 


aon ree trots We eho gmr ss. £8 a Pin 9 OO Sil RE Eg iia al ga a eal at a 
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did not undertake and promise in the manner and form as the 
plaintiff has in his declaration thereof complained against him, 
and of this he puts himself upon the country. 
DENT anp BLACK, 
De fe ndant’s Attorney-. 


Afterwards, to wit, on the 20th day of June, in the — last afore- 
sald, to wit. A. D. LSS5, there was file d in the othee of sald clerk 
certain petition and bond for removal of cause to the U.S. cireuit — 
of the United States, which are in words and figures as follows, to 
wit: 


Petition for Re moval to the Circuit Court of the United States jor the 
Northern District of [llinois 


In the Superior Court of Cook County, State of [llinols. 
JAMES B. WHITE vs. GEORGE M. BARBER. 


To the said superior court of Cook county: 
Your petitioner, George M. Barber. the defendant 1 the above- 
titled cause, respectfully shows to this honorable court that 


1] 
the matter In dispute in the above-entitlea suit exceeds, exclu- 


a 
siveof costs,the sum or value of five hundred dollars($500), and 
that the petitioner Was,at the time of ‘thecommencement of the said 
suit and still is, a citizen of the State of Illinois and resident of the 
1 orthern district of [ilinois and that said James B. White, the 
slaintiff, w as, atthe seas of thecommencement of the said suitand st il] 
is, a citizen of the State of Indiana: and your pet titioner further shows 
that the present term ap the said superior court of Cook county is 
the term at which said cause could be first tried, and that this peti- 
tion 1s presented before the trial apo and your petitioner 
offers herewith a bond, with gooa and sufficient surety, for his enter- 
Ing in said circuit court of the United ~ iene on the first day of its 
next session, a copy of the record in said suit, and for paying all 
costs that nay be awarded by sale : epi court of the United States 
if said court shall hold that said suit was wrongfully or improperly 
remove dl theret , all d he pre avs thi Ss a oa court to proceed ho 
further herein oxeupt to make the order of removal i. quired by law 
and to accept the said surety and bond and to cause the record 
herein to be removed to said circuit court of the United States in 
and for the northern district of Illinois; and your petitioner will 
ever pray, ete. 


GEORGE M. BARBER, 
By DENT anp BLACK, His Att’ys. 


367 STATE OF ILLINOIs., | 
Cook County, } 


n s ~ 


George M. Barber, being duly sworn, says that he has read the 
foregoing petition and knows the contents thereof; and he further 
says that the statements and allegations therein contained are ‘true. 


GEORGE M. BARBER. 
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Subscribed and sworn to before me this six teenth day of June, A. 
D. 1883. 
| NOTARIAL SEAL. | EBEN HALE WELLS, 
Notary Public. 


—? 
~ 
~ 


Know all men by these presents 1 . George M. Barber, as 


principal, and William M. Gregg. as surety. are held and firmly 


bound unto James B W hite in thr penal suum of five hun lred dol- 
lars ($500) ; for the payment whereof i 


se 


and truly to pe made 
unto said James B. White, his heirs, executors, or administrators, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, firmly by these present 

Witness our hands and seals this — day of June, A. D. 1883. 

Whereas the said George M. Barber has petitioned 
court of Cook county, in the State of Illinois, for the removal of a 
certain cause therein pending, wherein said James B. White ts plai 
tiff and said George M. Barber 1s defe) nt, to the circuit — of the 
United States in and for the norther sth of Illinois: 

Now. the condition of the ores né bheat rT) Is s ich boat 

368 if the said George M. Barber s enter in the said cireuit 


court of the United States, on t! t dav of the next session 
thereof. a COpy of the record Ili SO d . | sf) it] well and truly 
pay all costs that may be awarded | | | 
States if said court shal! hold that said suit was wrongiully or im- 


| ] : ant ’ ; . } ] 
prope riv removed thereto. then this ol iratiohn Snail ve VoOld, DU 


Sos ll 


, 
| . . sy ’ " ‘> vet ’ > i | . 7 4 
: ~ é , : .* : i oe 
ag ; 5s % sit ea i 3 [ ' ii ' 


otherwise thi sume shall remain in full foree. 

GEORGE M. BARBER. fseat.] 
WILLIAM M. GREGG. [seat.] 
STATE OF ILLINOIS, | 


, ‘ 
f Os, f ounty. ' 


William MI. Care YY, being first duly sworn, on oath Says that he 1s 


worth the sum of one thousand do 


all his just debts and liabil 


=| UU) over and above 


~ 
+. oT 
ILICS ci lit 


CAE mi ptions. 


WM. M. GREGG, 


Subscribed and sworn to before me this 16th day of June, A. D 
LSS3. 
| NOTARY SEAL. | EBEN HALE WELLS, 
Notary Publ 


: ’ 7 ’ Orr ‘ 
(on the aay and year last aioresalid, to wit, June ZUth. A. 1). LSS. 


the Same being one of the days o; Lhe June term Or sald court, the 
: ne ' “— 
following, among other, proceedings wer had in said court and 


entered of record. to wit: 


JAMES B. Wun 
is. 


GEORGE M. BARBER. } 
Assun 


27; f ; } c } + a2as 
ov On motion of defendant’s attorney, on filing petition and 
bond, it is ordered that said caust be, and 1s her DY, tlrans- 
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ferred to the United States circuit court in and for the northern dis- 
trict of Illinois. and that the clerk of this court do forthwith trans- 
, mit to said United States circuit court a full and complete tran- 


script of all papers and pleadings filed in said cause, together with all 


4 
orders made and entered of record herein. 


’ 


| ] ] } ] ] >. An ee. ° , c ‘ k ' . 
l. JON J. Healy, cierK OF the superior court of Coo CoOuUNnLY In 


7 ; ? } , ’ } . 
- a «ar ae - ‘ . " 
and tor the State ot |! s. do hereby certify the above ahd lorego- 
. , 
mne to | L true perrect, and complet Lranscrip ) Lue record lil a 
' _ , . , 
certain cause lately pending in sald court, on the common law side 
" . } ie - | : ’ | j : -- ee , ' vs ts" \i Bt . 
Lnereo!r, whoerelh James b. White was plaintiff an Wreorge M. bar- 
é 
] ] ] ; 
per qerendadan 
} ' } | } 
’ : . ? 
In witness whereot | bave hereunto set m\ hand and afhxed thi 
« Sivd D } . . +> 
sent OT s ou ‘+ { ‘ Pit aay oO} lune. A 1). ISS35 
. , } . 
SEA JNO. JI. HEALY, Clerk. 
; 
. 4 , . ” } 1 . > ,% 
Endorsed ed June 28, 18s Wim. H. Bradley, clerk 
a ‘ a ’ , . . ’ 
SAE, \ ery o. Wit. ¢ e jourt.n IAV oT February ISS4 LT) 
. , + 
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t os & ' 1} 4 ‘ 140 ii si ‘ \\ ai men, Li? \V 


iu ed uha sworh Well and truly 
' . ‘ , . - } . * - ‘] ; . . ‘ . } " 
it) \ he ‘ ~~ ‘ ‘ ‘ i + \ $ } iri ()i viet ¢*\ ay £at 4 ciat tit? ii 
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of the cause be postponed until to-morrow morning. 

\ Mterwards. to acai ee sank i 

merwaras, vo W i« i 1 aay Oo} COruary, O4, 1h the (\- 


cember term of said court, A. D. 1883, 1n the record of the proceed- 
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ings thereof in said entitled cause, before Hon. Henry W. Blodgett 


f prs 7 - 


JAMES B. WuiIre vs. GeorcE M. BARBER. 


i 


Assumpsit. 
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i Now CoIne 
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rties, by their attorneys, and now 
behalf empaneled and sworn, and, 
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after hearing the concluding evidence and a part of the 
of counsel, the hour of adjournment having arrived, it 
that the further trial of the cause be p stponed until 
morning. 


Afterwards, to wit, on the sixth day of February, 1884, 


cember term of said court, A. D. 1S83. in the reeord of th 


ings thereof in said entitled cause, before Hon. Henry W 
district judge, is the following entry, to wil 
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In the Circuit Court of the United States, Northern District olf 
7 " . 
{Vis I \\ > a \I Bay ith it 
\; >»? a. ' ’ ; : NT >) | } t 
n Ww < es we § >) ies ana Wis, HIS Ut- 
*?) . a, » } '»> . a] > t + ee e ¢ " . ‘i, . ~~ * . — Yee OT ‘ 
tornevs, and moves tne coul ce. ah iat Le Vvyerals una eh ak hat il 
. " . . " .} . 
. ene sol * ~aAmran ams ; os . ‘ 
new trial in said cause, and shows to the court here the following 


grounds therefor : 

Ist. The court erred in its charge to tne jury. 

2nd. The court erred in its charge to the jury in the construction 
given in said charge to section 130 of chapter 38 of the criminal 
code of Illinois. 

3d. The court erred in charging the jury that in order that the 
plaintiff might recover they must find that the contracts in question 
were gambling contracts within the meaning of said section 130. 

4th. The court should have instructed the jury that if they believed 
that the contracts in question were gambling contracts, either within 
the statute or at common law, then the plaintiff might recover. 

5th. The following portion of the charge to the jury was prro- 
heous: 

“The question of fact for you to determine under the proof ts 
whether these dealings made by the plaintiff on the board of 

trade through the defendant as his broker were gambling 
074 ~=contracts within the meaning of the law.” The statute of the 

State of Illinois upon the subject I will now read you. See- 
tion 130 of chapter 38 reads as follows: 

“Whoever contracts to have or give to himself or another the 
option to sell or buy at a future time any grain or other commodity, 
stock of any railroad or other company, or gold, or forestalls the mar- 
ket by spreading false rumors to influence the price of commodities 
therein, or corners the market, or attempts to do so, in relation to any 
such commodities, shall be fined not less than ten dollars nor-‘more 
than one thousand dollars or be confined in the county jail not 
exceeding one year, or both, and all contracts made in violation of 
this section shall be considered gambling contracts,and shall be void.” 

The plaintiff contends that the contracts in question made by the 
defendant for him and in his behalf were gambling contracts within 
the meaning of this law. 

The question then arises, “ What kind of contracts are prohibited 
by this statute?” You will notice the language is, “ Whoever con- 
tracts to have or give to himself or another the option tosell or buy 
ata future time’—an option to sell or buy ata future time. The 
courts have construed to some extent the meaning of this statute, and 
I will read from a case decided by the Supreme Court of the United 

States the construction which is given upon it: 
O10 “The evidence in this record is byno means conclusive that 
the contracts for grain made by the defendants for the plain- 
tiff were unlawful. They were made in the regular course of busi- 
ness, and for anything that appears in this record they could have 
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been enforced In the courts. It Ss true they were time contracts— 
ot te eller had all of the month i1 Di es al Bet 
that 1s,the seller had all of the mon! which to deliver the grain, 
' . _— c oe . a ‘ ; } 
but the testimony of Wolcot is contracts for th 
. ire] To had 
actuai purchase ol th cr] n ' { sf had was 
7 OS ie 
as to the time of deliver’ 
Ty} ae +s . ’ : fas - « . ’ i] . >? , + ; 
ur OULILPULION Was LO deilve : it ail events, out 1 Was 
. . ° . , 
the sellers privilege oO | tatany efore th 
closing of business on the las lime contracts 
} , } tT “<> } . ; } 
made in good faith for the future delivery of grain or any other 
‘ ’ : . " : ’ . 
commodity are ne t prohibited by mmon iaw or anv statute of 
. : ’ ’ | ® *. is . 
this State, nor by any policy ben » the public welfare. Such 
a restraint would limit commercial transactions to such a degree 


as could not but be prejudici i] best interests of the trade. 
(ur present statute was not in force when these dealings were had: 
consequently the rights of the parties are not affected by it. What 
the law prohibits, and what is deemed detrimental to the public in- 
terests is speculations in differences in market values, called, per- 
haps, in the peculiar language of the dealers, “ puts and calls,” which 

simply means a privilege to deliver or receive the grain or 
876 not, at the seller’s or buyer’s sotien, It is against such ficti- 

tious gambling transactions, we apprehend, that the penalties 
of the law are applied. 

Now, the question is, in the light of the testimony in this case, 
whether the contracts made between the parties in this case, the 
contracts In question in this case, were contracts to br uy or sell ata 
future day, or whether they were simply absolute sales, in which the 
seller had the entire month, the month spr sified, in which to per- 
form his contracts. 

This court has found it necessary on several occasions to construe 
this statute, and has held, with the case which I have just read, that 
the statute is leveled against what are called these puts and calls—that 
is, the right or the priv! le re which a} arty may have to buy or sell 
of you at a future day—not an absolute agreement now to sell, but 
where one man pays another $5.00 or $10.00 for the privilege of de- 
livering to him 1,000, 5,000, or 10,000 bushels of grain at a future 
time, or pays him a similar amount for the privilege of buying or 
accepting from him grain at a futu time—a contract which can- 
not be enforced in terms, because it ie wholly at the option of the 
party holding the option whether he will call for the grain or not; 
this is what 1s termed a trl contract, or a put and call, or 
called an option to buy and sell at a future day, within the mean- 
ing of the Illinois statute. 

6th. The court erred in its supplemental charge to the jury 
377 ~=after they ‘had retired to consider of their verdict, which 
supplemental charge was as follows: 

The court, at the request of the jury, read to the jury sec. 130, 
chap. 38, Rev. St. of Ill., and then explained further to the jury that 
the “ option to buy or sell” prohibited by the statute means a privi- 
lege which the buyer or seller may or may not exercise at his op- 
tion, and that a contract by which the seller absolutely agrees to 
deliver a certain commodity to the buyer within a specified time, 
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when the only option is as to the delivery within a certain time, 
such as within the whole of some month named, is not a gambling 
contract within the meaning of this statute. 

7th. The verdict of the jury was contrary to the evidence. 

Sth. The verdict of the jury was contrary to the law of the case. 

Wherefore the plaintiff prays that said verdict may be set aside 
and a new trial granted. 

STILES & LEWIS, 
Attorneys for Plaintiff. 


Endorsed: Filed Feb’y 23, 1884. Wn. H. Bradley, clerk. 


O19 Afterwards, to wit, on the twenty-seventh day of May, In 
the adjourned May term of said court, A. D. 1884, in the — 

record of the proceedings thereof in said entitled cause, before Hon. 

Henry W. Blodgett, district judge, is the following entry, to wit: 


Judgme nt. 
James B. Wuilte vs. GeorGceE M. BARBER. 
Assumpsit. 


The court, having considered and being now fully advised upon 
the motion of the plaintiff heretofore entered herein for a new trial 
of this cause, overrules the same and awards judgment. It is there- 
upon considered and adjudged by the court that the defendant do 
have and recover of the plaintiff his costs about his defense in this 
behalf expended, amounting to — dollars and — cents, and that he 
have execution therefor. 


o19 Afterwards, to wit, on the third day of June, A. D. 1884, 

there was filed in said clerk’s office an appeal bond in said 
entitled cause; which said appeal bond is in the words and figures 
following, to wit: 


App al Bond. 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancerv. 


THe BANK oF British Norto AMERICA 
US. 


JAMES B. Wuite & GreorGcE M. BARBER. 


Know all men by these presents that we, James B. White, as 
principal, and James Lillie — John W. White, as sureties, are held 
and firmly bound unto George M. Barber in the sum of two thou- 
sand dollars, to be paid to the said George M. Barber, his heirs & 
assigns; — which payment, well & truly to be made, we bind our- 
selves & each of us, jointly & severally, & our & each of our heirs 
— executors, firmly by these presents. 

Sealed with our seals & dated this 29th day of May, 1884. 

Whereas the above-named James B. White has appealed from the 
decree this day entered in said cause in favor of said defendant, 
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George M. Barber, & against him, the said James B. White, to the 
Supreme Court of the United States, which appeal has been duly 
allowed : 


ao if the above-nam«¢ d Jami S B W hite ; shally prosec wr his sane 
appeal to effect & answer all costs and damages if he shall 
fail LO make good his said plea iT) ‘| 


Now. therefore. the condition of this ob] 


bio 


ehalf, then this obligation 
shall be void - otherwise to remain force X ce elle Ct. 

ISE 
SE 


| 
) | 
JOHN W. WHITE. S : 


I, Noble C. Butler, cle me of the circuit court cf the United States 
for the district 0 Ine 7 1a. do here OV cf rtify that John W. White, 

the above pPoiein obligors, Is kn wh to me to be perfectly good 
and responsible for the amount of the foregoing bond or any liability 
that may arise thereon. 


Approved : 
H. W. BLODGETT, Juda 


Endorsed: Filed June 3, 1884. Wm. H. Bradley, clerk. 


38] NORTHERN District oF ILLIN 


|, Wilham H. Bradley, clerk of the circuit court of the United 


States for said northern district of Lilt is, do hereby certify ) the 
above and ioreg ing to be a true and ¢ mplet transcript of the 
os the proceedings had in said court in the cause wherein 
‘he Bank of British North America Is ths complain i 


. ‘ 
mahi and LWreorge 
. ; 
M. Barb r an 


‘ - " y , , % 
James b. White are the defendants as the same ap- 
] ] ] } ; — —— — . os 
pear from the files and records of said urt now remaining in my 
custody and control. 
; . " , } . P a } . ’ . Sas - a 
In testimony whereof I have hereunto set my hand and affixed 
> . , . —_ , . Pi. 
the seal of ee court at my ormce, in Unbicago, 1n sala district, this 
. | 
iiteen th day of July, A. 1). LSS4. 
Seal of Circuit Court U. S., Northern Dist. Illinois, 1855.] 
“ i 
WM. H. BRADLEY, Clerk 
382 In the Supreme Court of the United States 


JAMES B. WHITE. 


Toe Bank or British Nortu AMERICA and GEorRGE M. BARBER. 


Appeal from the circuit court of the United States for the northern 
district of Illinols. 


’ 


Comes now the said appellant and says that manifest errors inter- 
vened in the proceedings and judgment in the court below, in this, 
namely : 


1SO JAMES RB. WHITE VS. GEORGE M. BARBER. 


The court below erred in rendering its said decree in favor of 
id defendant, George M. Barber, the said appellee in_ this court, 
| t al | in rendering its said decree against the said 

James B. White, the said appellee in this court. 

the sal court below aiso erre in its said finding iV decree, in this, 
that said court found that this appellant, James B. White, had no 
lecal or equitable title to or inte st in said moneys described in said 
bill A answ rs in said cat but that the leral WV equitable title to 
llee, Ge orge M. Barber. 

By LINDLEY M. NINDE, 

Solicitor for Appellant, James B. White. 


naorsed on Ci llinois ©. ©. U.S. No. dal. James 3. 
White, appellant, vs. George M. Barber. Filed Sth October, 1884. 
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JAMES B. WHITE, 
Appellant. 
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GEORGE M. BARBER, 
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BRIEF FOR THE APPELLANT. 


By L. M. NINDE, 
Solicitor for Appellant. 
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unreme Court of the United States 
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JAMES B. WHITE, AprELLANT. 
V. 
GEORGE M. BARBER. APPELLEE. 


On the 24th of July, 1883, the bank of British North 
America filed its bill of complaint in the Circuit Court 
of Cook county, Illinois, in which the complainant 
averred that it had on deposit, in its Office in Chicago, 
the sum of sixty-seven hundred dollars standing to the 
credit of one George M. Barber, of the city of Chicago; 
that the complainant believed the money was deposited 
by Barber as security for certain trades in wheat with 
certain members of the Board of Trade of Chicago, and 


that James B. White claims that said money belongs to 


him, and that said Barber, in depositing said money, 


acted merely as his agent; and, that White, on the 2d of 


April, 1883, demanded the payment of the money to 
him, and notified complainant that the money was his, 
and forbid the payment thereof to Barber, and it was 
further averred that on May 10, 1883, White commenced 
an action in the Superior Court of Cook county against 


complainant to recover the money which was yet pend- 


o 


' 


Se ee ee 
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ing. Itis further averred that Barber was threatening 
to sue the bank for the money. The bill also contained 
the usual averments of a bill of interpleader and asks 
that White and Barber be required to interplead, 
that each set up his right to the money, and that the 
complainant be allowed to pay the same into Court and 
be dismissed, and that White and Barber be enjoined 
from proceeding against complainant at law for the 
same. To this bill White and Barber both appeared ix 


said Cireuit Court and answered the same. 


WHITE’S ANSWER. 

White, in his answer, admits the deposit in the bank 
in the name of Barber, but avers that it is a part of a 
larger sum placed by him in the hands of Barber to be 
used by him as margins in gambling contracts which 
Barber was to make for him on the Board of Trade in 
Chicago. That Barber in pursuance of said employment 
in April, May and June, 1882, made certain gambling 
contracts with certain members of said Board which 
were ostensibly for the sale of certain quantities of 
wheat to said members to be delivered in July, 1882, at 
the option of the pretended purchaser. That said pre- 
tended contracts were a mere form and cover, and the 
real intention of all parties was to settle said pretended 
contracts by the payment of the difference between the 
price at which it was sold and the market price of the 
same when delivery should be called. The answer ad- 


mits he claimed and sued for the money. 


RARBER S ANSWER. 
The deposit of the money is admitted, That on 
5 


the 10th of Oetober, 1882. he drew his check on another 


bank for $21,050 for which complainant gave him credit. 


James B. White, Appellant. Va. George M. Barber, Appellee. >. 


That he obtained margin certificates from said bank in 
duplicate which were settled and signed down, the money 
thus liberated again passed to his credit and was sub- 
ject to his check, and that the $6,700 remaining in the 
bank at the time the bill was filed was the balance due 
him on said account. That he did not deposit the 
money as agent for White. That he did make certain 
sales and purchases of grain and pork for future delivery 
for him on the Board of Trade. That said transactions 
were in his own name and on which he was personally 
responsible. That the contracts were made with refer- 
ence to the rules of the Board of Trade, and that the 
persons with whom said contracts were made were enti- 
tled to require as surety from buyers 10 per cent. mar- 
gins on price of property sold. That margins should 
be deposited with the treasurer or in some bank author- 
ized by the Board to receive deposits. That the certifi- 
cates show the deposits were issued in duplicate and 
were not special but secured any and all deals between 
the parties till the balances were paid. That as commis- 
sion merchant he made divers contracts for the sale of 
No. 2 spring wheat for White to be delivered in July of 
that year at prices specified in said contracts ranging 
from $1.22 to $1.25 to be delivered in lots of 5,000 
bushels, but that White did not put him in funds to 
buy the wheat for delivery according to the contracts. 
That White was bound upon said contracts and he was 
from time to time called upon to deposit margins to se- 
cure the same, and did make deposits and procure cer- 


tificates, several of which are set outand amount in the 


ayreregate to S590, That the contracts were not per- 
formed by White. That the margins were furnished 


mostiv from his own means to keep the contracts open 


righ aeRO. ee RRR pg 5 


. 
{ 


t. James B. White, Appellant. Vs. George M. Barber, Appelle 


as White requested. That at the close of July, LSS2, 
he tendered No. 2 red winter wheat which was refused. 
That the parties made large claims for damages against 
the respondent to which White objected and 


desired him to reduce them if he ecould, and 


4 


for this purpose and at Whites instance, he 
filed a bill in the Superior Court of Cook county against 
the Board of Trade refering to some or all the con- 
tracts on which he was liable on trades made for White. 
That the bill was filed to impeach the award of the 
the Board in fixing the settling price 
under said contracts at $1.35 and to restrain the Board 


from enforcing said award and from disciplining him 
for not complying with the same. 

[t is averred the suit failed. That White staked the 
if his contest as to the correctness of the claim 
for damages on the result of said suit, and that he knew 
if the suit failed the respondent would be compelled to 
' That the parties holding duplicate ’re- 
ceipts were entitle d to draw the money thereon and Onl 
his failure he was liable under the rules of the Board 
upon the settling price being fixed to be suspended if 
he continued in default. That such suspension was 
equivelant to the loss of his membership worth at the 
time $10,000. That he did settle on the 24th of April, 
1883, the unsettled portions of said contracts and said 
duplicate receipts were signed down and said certificates 
returned to the bank which gave him credit for said mon- 


eys. The answer avers that he is not indebted to White 
and that the money ishisown. Itis averred that White 
would attempt to revoke his authority to make the settle- 
ment and sets up the claim that his authority to make said 


sales and sentlements was so executed as to make him 


5 _ ’ e , ; 7 — . P ‘ “ 
ei a 1} . ' , ; ‘ ’ J ‘ ADiLE€ “a 4 >? 
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personally hable anc henee coupled with aninterest and 
that White could not icy? ully Or @qult: \ revoke the same, 
end that if the said deals were illegal! the right to settle 
was given him at the time the power to sell was given 
and White had no power to revoke the same. That said 
trades were but a small part of the dealings here made 
for White on the Board, many of which had been profit- 
able, and he claims it would be unequitab'e for White to 


repudiate the transactions in eontroversy. 


The bill appears on p. én and 5 printed record. 
White's answer on p.p. 6 and 7. Barber's answer on 
p.p. 7 to 15 inclusive. General replications on p.p- 
16 and 17. 


The cause was removed into the Court below on the 


application of said Barber. Both White and Barber 


were enjoined from sueing the complainant for the 


, 


money and the money was paid into Court and the 
plaintiff dismissed and the defendants were ordered to 
interplead and settle the mattersin controversy between 
themselves. P.19 and 20. 

On the 29th of May, 1884, said White and Barber 
filed a stipulation in Court in the following terms: 

Bank of British North America vy. Geo. M. Barberand 
James B. White. It is agreed by the defendants hereto 
that the testimony taken in the case of James B. White 
against said George M. Barber, brought in said Court upon 
the law side thereof, and in which final judgment was 
rendered this day for the defendant shall be used and 
introduced by the party taking the same as his testt- 
mony on the trial of this cause and each of said parties 
has also taken further testimony by agreement which 


each is also to have the right to read upon said trial abl 
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teriality of sald testimony, is reservea to each of said 
parties. 

The pleadings and orders of this Court on the law 
side there f, and the final judgment in said cause at 
law, of James B. White v. George M. Barber were read 
in evidence herein on the part of said George M. Bar- 
ber, and the same are to be embraced in the transcript, 
if any be made up for the Supreme Court. 

Chicago, May 27, 1884. 

L. M. NINDE, 
Counsel for James B. White. 
DENT & BLACK, 
Of Counsel for Geo. M. Barber. 

The cause was finally heard on the 19th of May, 
1884, and decree f ntered for said Barber. and that he 
was entitled to recelve the fund In controversy, and the 
defendant. White, prayed an appeal which was duly 
granted. Said contract and final decree appear on p.p. 


91. 22 and 23. 


The appellant, White, for an assignment of errors, 


on the said record, proceedings and decree, S2VS8:;° 


Ist. The Court below erred in its findings and de- 
cree that said George M. Barber was and is entitled to said 
sum of sixty-seven hundred dollars referred to in the 
pill of said bank of British North America and is enti- 
tled to receive the sum of money so doposited by said 


bank in said court on account of said $6,700. 


er 


: * YY 
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¢> . , , . is . | . _ . " . . , 
2d. Said court below further erred in its said 
. rm . . " s ’ 47 . 
decree, and in renade ring tne same Lnat Saia appellant, 


‘>? ‘ ™- : ] > ] . : ‘+ . 
James B. White, has no equitabl e to said sum, o1 


, . oh bie : , ee ~ - | » . — 

anv part thereof. as against said George M. Barber and 
_ A 

, . ’ ‘ . : ’ } : . . 

the said Court below further erred in its said decree that 
> a D ae en — . ’ “4 jig ™ ] ‘ os : — 

said Parber recover of said White the costs so reserved 


out of said sum by said bank taxed at $48.50, and said 
Court also erred in its said deer {* that said Rarber re- 
cover of said White the further costs of said Barber 


herein expended. 


By L. M. NINDE, 
His Solicitor. 

W nether or not this decree was erroneous depends 
upon two propositions: 

First. That the contracts and transactions between 
White and Barber involved in the testimony were wager- 
ing contracts and void. 

Second. That the $6,700 described in the original 
bill and in the answers of White and Barber was subject 
to White’s demand if said transactions are void as 
wagers, 

FIRST. 

This wheat was sold by Barber for White without 
any intention of the parties that there should be any 
delivery thereof, but with the intention that the trans- 
actions should be adjusted and settled by the payment 
of the differences between the prices at which it was 
sold, and the price at the time stipulated for delivery. 

The only direct testimony on this question was de- 
livered by the parties themselves. Mr. White testified 
directly and circumstantially that he told Mr. Barber at 


their first interview that he was a merchant in Fort 


known 1n 


transaction mm «th pDoard or irade because it might 
¥ } 1 ¢] }? ; his nm , 
affect his credit. and that Barber told him that would be 
7 aa yy} ; 11 , + . P , " . a | , ' 
all right. hat White need not be uneasy about expo- 
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that he did not want any of the property. That he 
ee 


knew it was sin Diy 1e8. b] ng. but that he was not afraid 


. .» , . , yy , 
to ramble. anli ne wanted Was a tair snow: hat Barber 
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testifies positively that he toid barber he only intendes 
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to trade in differences: that he did not want to receive or 
deliver any thing, but to deal in margins. This testi- 
mony is no where controverted by Barber. Some of it 
he says he does not remember. During all that time 
from the fall of 1879 to April, 1882, the transactions of 
Barber in Whites behalf, amounted to about $3,000,- 
000, and not one bushel of grain or pound of lard or pork 


had been received by Barber and paid for either by 


White or himself, or delivered and the price thereof re- 


celved. p. 148, 
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~~ 
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sarber wholly fails. in his testimony. to show 


a A A 883, a 


legitimate dealing. He does undertake to testify, on 


page 144 that the contracts were bona fide contracts for 


i the sale and delivery of the wheat, but he states that he 
might afterwards see them and cancel the contracts. and 
; 


on page 145 he states that it was his understanding that 
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White was not to advance the money to pay for any of 
the stuff. As between me and Mr. White, if I bought 
at one price and sold it at another, if there was a profit 
for him he received credit for that profit; if there was a 
loss he was credited with that loss. From that time on 
he knew nothing more about it. It thus appears that in 
$3,000,000 or more of trades, White never knew or sus- 
pected he I 7 received or paid for ORC dollar's worth of 
property, nor did he know that he had sold or delivered 
any. This is Mr. Barber's own statement. But he 
undertakes to say when he sold for Mr. White, if the 
product declined he would go upon the Board and buy 
at the declined price, and the differance would be White's 
profit, and that was all White was cognizant of; but that 
he, Barber, weuld pretend te turn over his purchase to 
the party he had sold to, or if the purehase was made 


by the same party they would stand off the trades and 


such party would pay the difference. The same fictitious 
steps would be taken if the trades Y purchases and 
—— . . . : ' : ry} » 
Saies, were not between the same parties. rhe par- 


ties to the first sales, and the parties from whom 
Mr. Barber would buy would form a ring, and they would 
do what was called “ring the trades out.” It was then 
managed thus: Barber had sold to A,and A had sold to B, 
and B to C, and C to Barber. They imagined the wheat 
delivered from A to b, and then from B to C, and then 
from C to Barber, and he could then deliver his wheat to 
A and thus they pretended all the wheat was delivered and 
paid for, and the transactions honest and bona fide pur- 
chases, and sales of grain consummated in each case by 
actual delivery, pp 60, 61, 62, 63, 143, 144, 145 and 146. 
But the incomprehensible part of the matter is that 


men claiming honor and integrity could swear to such a 


at icy Ve BB Wy, le. Anpella ; |’ (561 “Je Ay Bard: ; Ay nellee 
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. transaction as an actual qaeivery OT an intention to 
actually deliver grain. subdmit that Such testimony 
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that two or a hundred would be valid. Such a theory of 


morals, I repeat, may be satisfactory to the Chicago 


Board of Trade. but I submit it is not adapted to a court 


] 
' 


of justice. The testimony shows that there is not wheat 


enough to supply any considerable portion of the trades, 


if it had to be actually delivered upon each trade, so 
that it naturally results that the markets of the country 


are forestalled and controlled by gamblers and scalpers 


er epee ¢ 
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that seldom own a bushelof grain or a pound of pro- 
duce. 

The numerous cases recently decided indicate a 
strong determination to break up this fictitious deal- 


ing, and to restrict dealers on the boards of trade, and 


~ 
f 
— 
a 


tO tolerate actual bona hd contr: 


1 insist it is immaterial what the actual character of 
the transactions were between Barber and the parties to 
whom he may have sold the 100,000 bushels of wheat in 
controversy. ‘The real, and I think the only question at 


: . . » . P | ’ . . + ] ‘ \ ‘ 
issue is the character of the contracts between the ap- 


pellant and appellee by which auth rity was given tO 
make these sales. It is impracticable to recite in this 
brief the testimony in the cause. But l refer the Court 
to White's testimony on the pp 26, 28, 29, 56, 56 and 


156, and to Barber's testimony on pp 60, 61, 62, 63, 144, 
145. 146, 147 and 148. 

lt appears from Mr. Barber's owm testimony that 
Whi 


. , ’ + . * 
to pay for produce nor to furnish produce leliver in 


— 


a * , 1 “* . 
te never furnished and never Was to furnish money 


case of sales, except by the counter purche and sales 
ibove referred to; that in all their dealings White nev- 
er knew of any produce being received or delivered on 
his behalfalthough transactions of over $3,000,000 had 
taken place for. him; that Barber testifies that his own 
books were kept with White inthe creditsand debits of 
margins only, and in no case was he charged or credi- 
ted with money paid for or received from produce. Bar- 
ber does not deny that White told him distinctly that he 
did not want any property,but only to deal. and the ac- 
counts all show this was, so far as they were submitted to 


‘ 


W hite,the nature of the transactions. White never knew 
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during all the time these dealings were going on the 
name of a single person the deals were made with. 
When property was bought or sold ostensib!y for him, 
sarber traded the trades at his discretion simply keeping 

enough purchases or sales on his books each day to 
equal theamount White had ordered. These faets ap- 
pear from Barber’s own testimony. Several of the trades 
in controversy were thus changed or traded 

The following cases hold that sueh transactions be- 
tween the broker and his customer were agreements 
between them to trade in differences, and void; that the 
actual nature of the deals with the parties on the board 
had nothing to do with it; that such deals were only means 
used by the broker to buy and sell to his customer; that 
a broker could not be an agent in such unlawful trans- 
actions, but was a principal and the transaction between 
him and his customer, void: 
Flagg v. Baldwin, 38 New Jersey, Eq., 219. 
The First National Bank of Lyons y. The Oskaloosa Packing Co., 66 

lowa, 41. 
Pearce v. Foote, 113 LIL, 229 

In the last case it is said: 

‘Giving the contract the construction that the 
“ plaintiff should reimburse the broker for any losses he 
“might sustain in optional or gambling contracts on the 
“Board of Trade, in consideration that if any gains 
“should be made in such dealings the broker would pay 
‘*the same to the plaintiff, and the plaintiff would pay 
‘him # commission for his services. Still the trans- 
“action would be a mere wager and within the statute 


¥ 
~ 


“‘which gives a remedy to recover back money paid 


‘‘thereon.” 


. : , 
I nave found ho Case 10 which the controversy arose 
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} + 
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eLween the prancipal “nad the oroker m pl Vea to Carry 
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on gambling opcratvions where the actual validity of the 


. i 
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contracts made were held Lt? Vai ‘i , the contract he- 


tween the broker and his principal, except in those 
courts that have looked with favor upon such dealings 
in chances. I submit that in the later cases the strong 
current of opinion support the principles laid down in 
the three cases above cited. 

But suppose it is material to reach the conclusion 
as a question of fact that each and every of the twelve 
contracts involved in this case were themselves gambling 
contracts without the reasonable expectation on the part 
of either Barber or the purchasers that the wheat 
would be delivered. 

The testimony, I submit, is abundantly sufficient to 
establish the fact. 


, 


Barber admits that not one bushel in a thousand 
sold on the Board of Trade is ever delivered. Everyone 
of these purchasers must be presumed to know this fact. 
All the contracts made are in the same form these are 
and the purchasers, therefore, knew that they had but 
one chance in a thousand to get the wheat. Such acon- 
tract is within reasonable presumption a gambling con- 
tract. 

But Barber testifies to the manner in which all the 
business is done, except by the large houses who manu- 
facture or ship. This system of business I have already 
discussed and showed it was inherently a system of 
wagering. But the parties who testified they bought 
the wheat did not; nor could not state Ww hat they expected 
to do with it, whether it was for shipment, manufacture 


or resale. If they honestly bought it to get the wheat 
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Che conciusion trom ail the testimony cCcieariv 18 
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ind tended to be closed by the payment of marecins 
~ _ .> 
a - 7 7] , 
- SE . * + ‘ . } ; 
ii not Dy the delivery of wheat and theretor wagers. 
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when the broker and customer Go not contemplate o1 


‘‘or be treated us the stock of the customer, but the real 
“transaction is a mere differences between prices—that 
‘is in the payment of future profits or losses, as the 
“event may be, are contracts of wager dependent on 
‘““chance or casualty.’ 
Flaag v. Baldwin, 38 New Jersey, Eq., 219. 
SECOND, 

Was the $6,700 in the Bank of British North America 

White’s money? The testimony in the record shows 


that about the same time Barber and White settled. 


page I: 


retained specially to protect these deals, “and this was 
“ ‘ lance , 2 i that I reel i for the di vl an ques- 
Upon these very deposites these certificates were 
ssued See page 15 
These certificates were all cancelled before this 
suit was brought, and this same money left in the bank 
that was deposited there. Now Mr. Barber undertakes 
to testify that this money was his and not White's, be- 
cause it had passed from White's possession to his, and 
| was so deposited in the bank. 

But on page 143 he states: 

si “Indirectly I should say I had used his money as I 


“had given him credit for the money he sent, and con- 
_ sidered the money my own, and then used it to protect 
“the trades.” 


But Mr. White’s testimony, on pages 152 and 153 
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fixes conclusively that this $6.700 in cont versy was 
deposited in the Merchants’ bank of Canada, which 
issued the certificates and that it was afterwards trans 
ferred to the bank—the comnlainant. Mr. White, testi- 
fied to. the contents of Mr. Barber's books showing CA® 
actly the identity of this money which Mr. Barber does 
not pretend to deny. 

It is apparent from al! this te stimony that Mr. Bar- 
ber testifies that the m ney is his only because it 1s on 
deposite in his name. This recklessness in swearing is 
another unfavorable circumstance bearing upon his 


character as a witness. 

[ insist the appellant has clearly shown: 

First.—That the sales in controversy were wagers 

upon future prices, and to be settled only by the pay- 
ment of differences, and void. 
Second.—That all the contracts between the appel- 
lant and appellee were made for the purpose of dealing 
In margins and differences; that no authority was 
granted to the appallee to make any other kind of con- 
tracts for White; that all said contracts and authority, 
therefore, are gambling contracts, and void. 

Third.—That the money so advanced to Barber has 
been clearly traced and indentified as White's money 
and that under the statute, section 132 of the criminal 
code of Illinois. White is entitled to recover it. 

[ have thus far discussed the testimony in the Chan- 
cery case, No. 351. The case preceding it on the docket 
of this court is a suit at law for part of these same ad- 
vances and in my brief in that case I have discussed the 
legal questions fully. 


These questions are identical with the questions of 
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law arising upon the record in this case. 

By a reference to the record in case No. 350 it will 
appear that his Hon. Judge Blodget was of the opinion 
that no contract was within the statute of [llinots ‘pro- 
hibiting gambling in produce, except such as were in 
the form of “ puts” and “ calls,” and he so charged the 
jury in that case. He acted upon the same theory in 
this case in entering the decree for the appellee. 

[ have cndeavored to show in my brief in the case 
No. 350, that the Court erred, and that argument of the 
Jegal questions is as applicable here as there, ‘amd al- 
though it is in form an argument on a record of a-case 
on the law side of this Court, I apprehend it will be sub- 
stantially sufficient here,and I,therefore,insert it im ‘this 
brief in fall as a part of my brief in this cause. Jt4s as 
Follows: | 

ARGUMENT. 

First.—The first and principal qeestion is whether 
the charge of the Court that “puts” and “calls” only 
were prohibited by the State, and that the ‘contracts in 
question were valid and not prohibited by said statute, 
stated the law correctly. 

The terms of section 130, chapter 38, of the statutes 
of Illinois is as follows. 

“Whoever contracts to have or give himself or another the option 
to sellor buy at afuture time any grain er other commodity,stock of any 
railroad or other company,or gold,or forestalls the market by spreading 
false ramors to influence the price of commodities therein, or corners 
the market, or attempts to do so in relation to any such commodities, 
shall be fined not less than ten dollars nor more than one thousand dol- 
dars, or be confined in the county jail not exceeding one year, or both, 
and allsuch contracts made in violation of this section shall be con- 
sidered gambling contracts and shall be void.” 

Taat what the Court in its charge, described asa 


“put” or “call” is clearly within the statute there can 
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perhaps, be no doubt. 

To contract for an option is to contract for the priv- 
lage of buying or selling at a future day at a given price. 

See Worcester. Such options are generally paid for 
in advance. Such contract is void and gives no legal right 
to the party holding it to make the purchase or sale. But 
is the statute limited to such operations? It is just as 
clearly an option whether the consideration for the right 
to buy or sell is paid in advance,or to be paid at the time 
the election is made. If A agrees with B in considera- 
tion,of $10 paid in cash that B may have the option sell 
him 1,000 bushels of wheat in ninety days for $1,000 
it is void because the consideration of the trade depends 
upon the option of A, and B cannot enforce it. 

If A should make the same contract with B, incon- 
sideration of $10 to be paid at the end of ninety days it 


18 equally an option and void. But suppose the con- 


tract in fact is that A agrees to sell B 1,000 bushels of 


wheat in ninety days at $1 per bushel, but that he has 
the right if the wheat is then worth $1.25 to pay the 
margin of the 25 per cent.,and thus liquidate his contract. 
Here the only difference is that the consideration given 
for the option to sell is paid at the end of the time in- 
stead of the beginning, each contract is equally an 
option, and within the statute. But such contracts are 
generally double instead of single. They contain two 
options instead of one. Such were the contracts in the 
case at law. A sells to B 1,000 bushels of wheat at 
ninety days upon the agreement that if wheat advances 
he shall not be compelled to deliver, but may pay the 
amount of the advance, and B, by the terms of the con- 


tract, is not bound to take the wheat if it declines, but 
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may pay the difference, and thus liquidate the contract. 
By such a contract, whether the wheat goes up or down, 
there is to be no delivery. There is a double option 
—one operating in favor of each party—and two clear vio- 
lations of the statutes instead of one. Both options are 
strictly prohibited by the statute. The charge of his 
Hon. Judge Blodget, would have been a correct defini- 
tion of what was prohibited by the statute if the statute 
had said: **Who ever contracts(for a price paid in advance) 
to have or give to himself an option.” But the statute 
forbids the contract for an option equally whether the 
consideration for it is fixed and paid for it in advance 
or to be fixed by future events, and then paid. Those 
options that are paid for at once are much less danger- 
ous than such as are to be determined by future events 
and then paid for. The hope of the gambler is much 
more stimulated by the latter than the former. All 
the considerations whether of morals or public policy, 
is for the same reasons opposed to either of said classes 
of options, and I submit they are both equally void under 
the contract. 

But the question still arises whether such a contract, 
in substance void, but by the precaution and ingenuity, 
parties entered into in the form of an absolute agreement 
to sell or buy is absolutely valid, and that neither party 
to it can be allowed to prove the actual understanding to 
avoid it. 

The proposition given to the jury by the Court in 
its charges, was that such contract, if in form valid, 
¥ could not be attacked by proof of the actual agreement 

between the parties. If it was in terms a contract to 
buy or sell wheat to be delivered at a future day, it was 


valid and could be enforced. 
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This case was tried in the court below before the 
epinion of this Court in Irwin vy. Millair, 110 U.38., 499, 
Was published. 

This Court, in deciding said cause copies from Ben- 
jamin on Sales, with approval, the following statement: 

*“* * thata contract for the sale of goods to be delivered at a 
future day is valid, even thomgh the seNer has not the goods nor any 


ther means of getting them than to g@ into market and buy them 
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it the date fixed forexeouting. the contract, then the whele transac 
tion constitutes nothing: more than'a wager, and is null and ved.” 

In this same case it is: held that if the broker is 
privy to the unlawful designs of the parties he is partt- 
eeps criminus, and cannot recover for services rendered 
er losses incurred. It is also held that such contracts 
are held to be void in this country as against public 
poticy. 

Bat the true meaning of this statute is conclusively 
settled by the courts of the state of Dlinois. 

In the case of Tenney v. Foote, 95 I[Il., 99, this ques- 
tion was directly decided. The report says “the deal- 


ings were in form purchases and sales of grain fer future 


The contract between Foote and his broker was that 
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per a il eu iranteed the PAV iMBOHE Ox IF, his was sold to 
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lenney, and he sued Foote on the guarantee. Che Court 
held that because the contract awthorized dealing in dif- 
ferences it was void and the guarantee without consider- 
ation. 

it Bradnell’s Rep.,. 594. 

ry? . : * » . . 

The question is also thus decided in Pickering w. 
Case, 79 LL. 828. On Dp. 330 the Court says: 

‘What the law does prohibit and what is deemed detrimental t 
the ewneral welfare is speculating in differences in market values. The 
wlleeed contracts for August and September come within this distine- 
tien. No grain wasever bought and paid for; nor do we think it was 
ever expected any would be called for, or that any would have been 
delivered, had demand been made. What were these but ‘ optional 
contracts’ inthe most objectionable se ms that is the seller had the 
privilege of delivering or not delivering, and the buyer the privilege 
of calling or not calling for the grain just as they choose, on the ma 
turity of the contracts, they were to be filled by adjusting the differ- 
ences in the market values. Being in the nature of gambling trans- 
actions the law will tolerate no such contracts.” 

s . . . 

hese transactions, as | have said, are in substance 
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double “puts” and“calls” instead of single ones. The Courts 
of Illinois: have uniformly followed these decisions, and 
, . 4 * ‘ . | 

they are now the settled law of that State. See McCor- 
. vy , . ~ - 4 , * ' . . c . . » 
mick v. Nichols, Chicago Legal News, October 2, 1886, 


also reported in 19 Bradnell. 


Pearce v. Foote, decided by the Supreme Court of 
Illinois, February 7, 1885, held that Foote could recover 
the money collected by a voluntary assignee of one of 
the four notes assigned to his brokers to pay the losses 
they had incurred for him settling difference in dealing 
for him on the Board of Trade 

Chicage Legal News, Jaly ss 


Coffman v. Young, Chicage Legal News, July 17 


oh a he ANNE = aie nage . é : ' 
. . : i a er et 
. - < , Mapetscte ge mata rae At a ee 


a2. J Tes fi. iH hite, App llant?. ls, (ie ree V. Ba, her Appellee. 


It was held in this Case that | charge that although 
the contracts were in form for the purchase or sale of 
grain for future delivery, yet if the parties understood 


. 
? 


that said contracts should be settled by paying the dif- 
ference in the market price, they were within the statute, 
and void, 

Beveridge v. Hernett, 8 Bradwell, 467, 

Lyon v. Culbertson, 83 Hil., 33, 

Gilbert v. Cook, 2 Chicago Legal News, 208. 

Calderwood vy. McRea, 11 Bradnell, 543. 

A most thorough discussion of the statute and the 
gambling contracts under it, by the Supreme Court of 
Illinois, appears in Pearce vy. Foote, 113 Ill., 228. The 
opinions were delivered long after this trial was had in 
the court below. Foote had contracted with Hooker & 
Co., who were brokers and members of the board of 
trade, to buy and sell for him on the board, and 
settle said trades, paying and collecting the differences 
in prices. Transactions of that character had been 
made by Hooker & Co., in their own names, but for 
Foote, till his losses were over $22,000. Both the con- 
tract employing the brokers, and their transactions were 
precisely White’s contract with Barber, and the latter’s 
dealings on the board in the case at bar. Foote settled 
the balance of the account by paying $2,000 cash, and 
and assigning four notes of $5,000 each to Hooker & Co., 
and the suit was to recover back the amount collected 
on one of said notes or perhaps its value. Foote recov- 
ered judgment for the amount of the note and interest 
which the Supreme Court affirmed. The Court says: 

“The true idea of an option is what is called in the peculiar 
yanguage of the dealers ‘‘ puts” and “calls.” A “‘ put” is defined to be 
the privilege of delivering or not delivering the thing sold, and a “call” 


is defined to be the privilege of calling for or not calling for the thing 


~~ 
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bought. Optional contracts in this sense are usually settled by adjust- 


ing L 


yarket values as the party having the “ option,” may elect. It is 


simply a mode adopted for speculating in differences in market values 


? 


of grain or other commodities. It must have been in this sense the 


term 


fic tit 


statute as a “gambling contract.” 


, 


‘ option” is used in the statute Such a contract is obviously 


ious, having none of the elements of good faith and is defined by 


Fictitious purchases or sales such 


as were in the contemplation of the parties were as nothing, and it Is a 


matter of no consequences where it is pretended they were made, 


whether on the board of trade or elsewhere 


It would have been quite 


as well and would have conformed as nearly to the contract of Hooker 


& Co, had they simply entered upon their books, they had made such 


purchases or sales on behalf of plaintil! without going upon the board of 


track 


me and claiming they had make rw prurr hases and enles, and on Te- 


, , . : , ' : 
turning made such entries. Betting upon the market could be done just 


. 


~ 


as wellir that wav as in anv other. It needs no illustration to make it 


trent. the contract between plaintif® and Hooker & Co., as the trial 


court must have found it from the evidence, comes exactly within the 


meaning of section 130 of the criminal code, that declares ‘whoever 


contracts to have or give to himself or another the option to sell or buy 


at a future time, any grain or other commodity, shall be subject to a 


fine or imprisonment, and all contracts made in violation of this sec- 


tion shall be considered gambling contracts, and shall be void.’ It is 


sure this statute forbids any one to contract, to have or to give to him- 


self, or to contract to give to another the privilege to deal in options, 


This 


is precisely what Hooker & Co. did. They contracted to give to 


the plaintiff the privilege to deal in options and settle with them upon 


differences as indicated or determined by the fluctuations of the 


market. 


leveled.” 


the questions in controversy. 


This is one of the offences against which the statute is 


I have made this.extensive extract because it covers 


The contract is the same 


as White and Barber made; the purpose was the same; 


the 


form of the transactions was the same. 


The only 


difference is that in that case Hooker & Co., had paid 
the losses and Foote had repaid them. The whole trans- 


action was closed up, and the suit was to recover back 


what had been paid, while in this case before Barber paid 


ee es 


: 
i 
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- 
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he | James hs Va it. Anpel mnt 1s. (ses “Je MW. Barder, Appeller. 


over the money, White repudiated the tramsactions and 
notified Barber not to pay over the money in his hands, 
and this suit is to recover it. 

It is apparent from all the cases growing out of 
transactions on the Chicago Board of Trade that there 
has been a continued struggle on the part of the gam- 
blers in that body to get the courts to hold that the 
statute was leveled only against “puts” and “calls” as 
the court below defined them, and to exclude the opera- 
tion of the statute from such transactions as were m 
form contracts to buy or sell for future delivery. The 
question never seems to have been settled in all its feat- 
ures till the decision in Pearce v. Foote, supra. The Ilh- 
mois courts only follewed the current of modem decisions 
on this question. 

North vy. Phillips, 89 Pa., 250, 10 Weekly Notes of Cases 1069 and 112; 
Barnard y. Backhaus, 52 Wis., 593: 

Cobb v. Prell, 15 Federal Rep., 774; 

Grizwood y. Blane, 11 Com. Bench Rep., 538; 

Brua’s Appeal, 55 Pa. State, 298; 

Kirkpatrick v. Bonsall, 72 Pa. State, 155; 

Stewart v. Danner, decided by the Court of Appeals of Maryland, re- 

ported in Chicago Legal News of August 22, 1886; 

The First National Bank of Lyons y. The Oskaloosa Packing Com- 

pany, 66 lowa, 41; 

“rregory v. Wattona, 58 Iowa, 711; 
Murray v. Ocheltree, 59 Iowa, 435. 

Fer a complete definition of “ puts,” “calls,” “strad- 
dies,” “‘ options” and “ futures,” I refer to Deney on 
contracts for future delivery and commercial wagers pp. 
26, 27 and 28. 

The author deems all such contracts valid if honestly 
made and he defines such of them at wagers thus: 


“Where the parties to a contract in the form of a sale agre? expres 
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For a complete definition of “ puts,” “calls,” “strad- 
dles,” “ options ” and “ futures,”’ I refer to Dewey on 
Contracts for future delivery and commercial wagers,pp. 
26, 27 and 28. 

The author deems all such contracts valid if honestly 
made and he defines such of them as wagers thus: 

“Where the parties to a contract in the form of a sale agree express 
ly or by implication at the time it is made that the contract is not 
to be eafors>l, that no delivery is to be made, but the contract 
is to be settled by the payment of the difference between the contract 
price and the market price ata given time in the future; sucha 
transaction isa wager; the form of the sale is amere cover; the 
real intention being to bet upon the market price at some future time; 
the sum wagered being the difference between the two prices as that 
may subsequently appear.” 

Upon these authorities I submit, the Court below 
erred in charging the jury that “ puts” and “ calls” were 
the only contracts within the statute against wagers; and 
it was also error to tell the jury that unless they found 
the transactions in controversy “ puts” and “calls” as 
described, they should find for the defendant. It ap- 
pears to be proper to consider two additional questions 
as follows: 

First—Whether the real matter in issue was not 
the validity of the contract between White and Barber, 
and whether the dealings between them, were not 
wagers. 

Second.—If such dealings were wagers, could White 
recover, under the circumstances the money he ad- 
vanced to Barber? 

FIRST: 

I submit that the character of the contracts made 
on the Board of Trade by the defendant in error,although 
they were intended for the plaintiff in error were wholly 


en eed 
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immaterial. There is no testimony in the record that 
tends to show that the parties dealt with were ever known 
to White till two of them appeared as witnesses on the 
trial. There is no testimony tending to show that White 


ever knew that said contracts differed from what he had 


. . . i. . — 'y*}. - " . 
authorized Barber to make. There is no testimony 
. 

. . . +} . , ~ ~ . 
tending to show that. in all the dealings for White on 


. . , 7, 7 
the board. amounting to nearly $4,000,000, Barber ever 
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ing more, and White was never notified until long after 
these deals in controversy were made that White was 
bound to deliver or receive any property whatever. The 
testimony affirmatively showed that all the profits and 
losses previously made and lost were differences and not 
values. If these contracts were valid contracts they 
were made without authority, and White never author- 
ized Barber to pay the money in controversy on them. 

I submit that White never ratified the sales; that 
the litigation White was somewhat identified wita was to 
break the force of the board in fixing the settling price 
or the amount of margins to be paid; that the futile at- 
tempt to tender red wheat made by Barber without any 
protest by White is no ratification or adoption by 
White of a contract made by Barber in his own name 
and upon his own responsibility. White had no grain 
to deliver, never had, and never expected to have, and 


Barber knew it. The grain did not exist as every one 
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on the board or acquainted with the situation knew. To 
say that White, by anything he did or said, intended to 
adopt said contracts with the understanding that they 
were valid and required the delivery of the wheat is 
wholly without proof or testimony tending to prove It. 


I submit. therefore. that the money was placed by 
~ 7 
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at a future time. Such are the terms of the statute and 
such were the terms of their contract. 

If it had not been for the statute White would have 
had the right to sell the wheat at the future time or to 
collect or pay the difference in price. This right was 
secured to him by his contract with Barber. But Bar- 
ber’s undertaking was void by the statute, and his con- 
tracts with others to effectuate it for White were also 
void as to White, and gave Barber no lawful authority to 
part with White’s money. It was in this situation . that 
White notified him not to pay it over because he 
repudiated the whole transaction as he had a right 
to do. This theory is fully sustained by the Supreme 
Court of Lllinois in Pearce v. Foote, 113 Ill., 228. The 
transaction of Foote with Hooker & Co., his brokers, has 
been stated above. It was almost identical with that 
between the parties here, and the Court held it was a 


gambling contract, and the note passed to Hooker & Co. 
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in payment for losses incurred by them, could be re- 
covered back. The Court, in passing upon the contract 
between Foote and his brokers, says: 

“ Fictitious purchases or sales, such as were in the contemplation 
of the parties, were as nothing; and it is a matter of no consequence 
where it is pretended they were made, whether on the Board of Trad 
or elsewhere. It would have been quite as well, and would have con- 
formed as nearly to the contract of Hooker & Co, had they entered 
upon their books they had made such purchases or sales on behalf of 
plaintiff, without going on the Board of Trade and claiming they had 
made such purchases and sales, and on returning made such entries : 
‘ Betting on the market,’ could have been done just as well in that way 
asin any other. It needs no illustration to make it apparent the con 


tract between plaintiff and Hooker & Co. comes within the meaning 


+ 
+ 


of section 130 of the criminal code that declares ‘whoever contracts to 
have or give to himself or another the option to sell or buy at a future 
time any grain or other commodity,’ etc. It is seen this statute for- 
bids anyone to contract to have or give to himself, or to contract to 
give to another the privilege to deal inoptions. That is what Hooker 
& Co. did. They contracted to give to the plaintiff the privilege to 
deal in options and settle with them upon differences as indicated or 
determined by the market. This is one of the offenses against which 
the statute is leveled.” 

The case above cited of the First National Bank of 
Lyons v. The Oskaloosa Packing Company, 66 Iowa, 41, 
proceeds upon the same theory. There was no evidence 
in that case showing that the parties who sold the “ribs” 
understood that they were not to be delivered, but differ- 
ences paid. The Court says: 

“But we do no deem it necessary to enquire further as to these 
unknown contractors. This is an action upon a promisory notegiven to 
Siles, Goldy & McMahon, which they claimed was to reimburse them 
for margins advanced for the defendant. If they knew that this was 
an illegal and gambling transaction, and understood that it was to be 
settled without any delivery of the ribs, no recovery can be had upon 
the notey They stand in no better position than mere stake-holders in 
a gambling transaction who loan money to one of the gamblers to en- 
able him to make his bet upon the turn of acard, the speed of a horse, 


> 


or the success of a candidate for office.’ 
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The Court then considered the evidence which was 


confined wholly to the contract between the brokers and 
the packing company and held it sufficient to show par- 
1: 


ticipation on the part of the brokers with ‘“ vamb 


ing 


i transactions.’ he case can have no other construction 


than holding that if the contract with the broker is an 


A employment to deal for his principal in margins it Is a 
gambling contract under which the broker can acquire 
no right to be reimbursed for his losses. This question 
was thoroughly discussed in Flag v. Baldwin, 38 N. J., 
Eq. Z19. It was an action by a stock broker to fore- 
close a mortgage given to him to cover certain losses in 
speculations in stocks upon margins. Baldwin, the 
broker, had received certain sums in cash, and the secu- 
rity sought to be foreclosed to keep good the margins on 
stocks to be bought and sold for his customers. As in 
the case at bar, the transactions were conducted in Bald- 

- win’s name, and an account of the profits and losses was 

we kept with the Flags. In a suit to foreclose the mortgage 
it appeared that the broker had lost the sum of 310,- 
909.50, and the question was whether it could be re- 
covered. It affirmatively appeared that the broker did 
actually buy and sell the stocks, and the margins of 
' : : 
profits and losses were charged to Flag’s account. On 
page 232 the Court says: 
“In the able opinion below much stress is laid on the fact that the 
purchases and sales for this account were actually made by respondent. 

: } He so testifies and produces vouchers in corroboration of his statement. 
That the transactions were very large, and upon a petty advance is not 

aden 


sufficient, probably, to permit us to reject this positive statement. But 
assuming it to be true that the respondent actually purchased or sold 
every share of stock in this account, [ am unable to perceive how the 
circumstance affect the conclusion in this case. If respondent was the 


mere agent of the appellants in transactions with third parties, there 
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might be some significance attached to it. But such is not, as we have 


reen, the reul nature of the relation between the parties. They were 


‘ i His tra CLIOL,AS principais, and it Was a Matter of in- 
| . ’ . } a wl ‘ 2% ‘ , , 

i.iels ner Lhe res} den whed or Dought lie SLOCK he agreed 
lv carry. 


The case of Cobb v. Prell, 5 McCreary, 80. is in 
point. There was no evidence that the contracts the 
troker made with others were margins, but the case was 
decided on the testimony that showed that the under- 
standing between the parties was that they should be 
deals in margins. If this be the true theory of the case 
as presented by the testimony in the court below, the 
charge was clearly erroneous. It put the case to the jury 
on the character of the contracts Barber had made with 
the members of the Board of Trade instead of directing 
the jury that the character and dealings between White 
and Barber was the main question, and if they were in 
the nature of wagers, the plaintiff could recover. 

SECOND. 

I insist that White had the right to recover back 
the money although it had been advanced to Barber to 
be invested in gambling contracts. 

This suit was institutedon May,18th 1883. On May, 
10th 1883, the plaintiff in error served on the defendant 
the notice to pay over the money to him, the plaintiff, 
and not to pay it over to any other person, because said 
sales were illegal and void. 

I claim that White had the clear right to recover 
this money at common law, because it had not been ap- 
plied or paid over. Upon the theory the Court below 
tried the case,Barber was a mere stake-holder between 
White and the parties to whom the sales were made, 


and White had the richt. at any time before it was paid 


mae em eC ig egg 
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. ’ , ’ 
over, to change his purposes and demand the money. 
Love v. Harvey, 114 Mass., 80, is in point. The money 
. - 
. 4 " ; . 

bet was demanded of the stake-holder after the bet was 
lost. yet he paid it over, and a suit to recover it from the 

other party to the bet was sustained 
His Hon.. Justice Gravy. in deciding that case says: 

“The defendant having received the money from the stake-holder 
after notice from the plaintiff not to pav it over, was liable to the 
plaintiff under the count for money had and received. 
At the common law, if White had paid over the 

, 
money, or Barber had done so by his authority, the law, 
— : , 
perhaps, would have left him where he voluntarily placed 
himself, but his position was, In it ral contem piation, both 
an illegal and immoral one, from which he had the right 
to withdraw at any time, and to refuse to part with his 
money. 
. oy: . ’ . 1° : 

gut section 132 of the criminal code of Lllinois 
which is set out in the following extract from Pearce v. 
7 ‘ QoF : 5 " af . ‘ 
Foote, 113 Ill., 237, expressly gives the right of action. 

- ' . — 

rhe following is extracted from the opinion in that 
case : 

“Assuming, then, as must be don , the facts were corre ctly found 
by the trial Court, the contract between plaintiff and Hooker & Co., 
was in law a gambling contract, and hence void, the question arises on 
the other branch of the case, whether plaintiff, either at common law 
or under the statute of this State, can recover that which he paid 
Hooker & Co. as money or property lost in gambling transactions from 
the defendant in whose hands the specific property is found. As the 
solution of this question depends upon the construction that is to be 
given to the statute of this State on this subject, no investigation will 
be made as to what the common law was in such cases. So much of 


section 132 of the criminal code as has any application to the point 


being considered, is as follows: ‘Any person who * * * by any 
wager or bet upon any * * * contingent event loose to any per- 
son so * * betting, any sum of money or other valuable thing, 


(amounting in the whole to the sum of $10,) and shall pay the same or 
any part thereof, the person so loosing and paying or delivering the 
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Supreme Court of the United States, 
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No. 73. 
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In Error to the Cirenuit Court 
of the United States for 
the Northern District of 


GEO. M. B«z SEK [llinois. 


BRIEF AND ARGUMENT OF THOMAS DENT, FOR THE 
APPELLEE. 


This was a suit in chancery. which was initiated by the 


filing in a state court, on the 24th day of July, 1853, of a 


bill of interpleader, wherein the Bank of British North 
America was complainant, and George M. Barber and 
James Bb. White, appellant and appellee in the present rec- 
ord, were defendants. They were called upon to inter- 
plead, to have it determined as between them which was 
entitled to the sum of $6,700, which stood to the credit 
of said Barber in the Bank of British North America. 
After the cause had been removed to the Federal court, 
said Barber and White appeared and answered the bill, 
each claiming the money. Thereafter the Bank of Brit- 


ish North America paid the fund into the Circuit court 
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A piain and fair statement of the case 1s made In the 


ANSWER OF BARBER TO THE BILL OF INTERPLEADER 
(Printed Rec., 7-15). It shows that when the moneys 
were deposited by him as margins, they were no longer 
subject to be withdrawn without settlement with the other 
parties to the contracts, and action under the rules of the 
Board of Trade: that he obeys d White’s orders in making 
the contracts: that tender of delivery was made: that al 
committee of the Board of Trade decided what was the 
fair market value of the grain on the day when it should 
have been delivered; that White, being dissatisfied with 
the action of the committee, caused the regularity of its 


action to be tested by a suit in chancery: that the contest 


ling. and that Barber was afterwards 


= * 


proved to be unaval 


obliged to pay the damages to avoid expulsion from the 
Board of Trade, membership in which was of greater value 
than $10,000, etc., etc. The answer affirms the legality 
of the contracts, etc., etc. 


All the evidence, together with the finding and judg- 


ment in favor of Barber, in the aforesaid suit at law, is 


spread out in this record, and White asks a review of it. 
I 


all 


a 


from which Barber does not shrink. In addition, Bar- 
ber’s evidence supporting his answer herein 1s presented 
in the record. (Printed Rec., 129-151.) It shows, among 
other things, that White has no right to claim the $6,700 
as trust moneys because they were Barber’s own moneys 
from first to last, and, as margins could not be with- 
drawn until the rules of the Board of Trade as to mar- 
gins (as to which see printed record, 126-9), had been 
complied with. 

The record also gives evidence of White in this chan- 
cery case (Printed Rec., 151-168), one object of which 
additional evidence by him seems to be to trace the mai- 
gin moneys under Barber’s contracts for him into the 
Bank of British North America, by which the bill of in- 
terpleader was filed. Another purpose seems to have 
been to restate White’s theory as to the contracts, and to 
make such theory more emphatic than he found he could 
make it before the jury. But it seems unnecessary to 
give a review of this evidence, which appears to be 
largely an afterthought. White fails to support any im- 
portant element of his claim to these moneys. Not only 
has he no preponderance of evidence, but the weight of 
evidence is against him in every important feature of his 
claim. 

The finding of the jury in the action at law of White 
v. Barber determined that these contracts were not puts 
and calls or privileges, and were not, in fact, gambling 
contracts. 

This finding accorded with the facts presented by the 
present record. Let us observe some of these facts in a 
general outline. White, as he admits, required Barber, 
in becoming his commission merchant, to trade with re- 


sponsible parties. (Printed Rec., 45.) He gave his di- 
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maintain his reputation as a prompt and re lable business 
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W hite insisted he shi uld ci ( Printed Rex »: an 7+) 
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ered | Printed Rec.. 75 So), and he was willing to leave It 
to the committee. and desired that Barber should default. so 
that it would be left to the committee. and he, White, would 
abide by the decision ot the commiltee | Printed Rec.. LOO). 
On the roth of June, rdo2,. tore iSlUINgG a probable result ol 
having caused Barber to make these contracts, White 
wrote to Maltman: “ All | ask is to hold the trade till | 
“consent to close it out, and | assure you, as previously 
‘* stated, neither you, Mr. Barber, or any oO 
“lose a dollar.” (Printed Rec., 122—3.) On the 29th of 
the same month White indicated that, by the end of July, the 
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wheat, red winter, which would come to nicaVo, would 
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change the position of affairs i nted Rex may S l‘his 
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indicated his expectation that a tender might Db made 
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when the contract should mature, o1 Gguring the montn ol 
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luly. White was or the opinion that the action of a com- 

mittee which could be appoint d under the rules to deter- 


mine what was a fair price of the rrain. would be advan- 


t to iv. 1802, Nhe referred 
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him. On the r8th of Tu 
to the rule upon this subject as being a valuable rule. 
Printed Rec., 120.) White, in conversations with Mr. 
Maltman and Mr. Morcum, approved of the tender. 
{Printed Rec.., roS, 112. White went with Mr. Malt- 
man to A. M. Wright, o 
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who had interests like those of Mr. Barber, and who took 
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ages under contracts 1O} luly wheat. Printed Rec., 1058. ) 
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lhis had reference to contesting the settlement price nxec¢ 
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by the committee After the committee had been ap- 
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pointed, and nada hxed up mtne price, O1I.2S8 pel UusNnel, 
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Mr. WI ite Was advised ol the action ¢ f the committee, 


lt Was 1) DUFSUANCE of the desire of Vir. White tO ha ( 
a bill filed to set aside the award of the committee, that a 
bill in chancery was filed in the name of M/r. Larder v. 
hoard of lrade. (Printed Record, 7 /+) Under that bill 
AnD injunction Was obtained ce prevent the expulsion ot 
Barber for not having complied with the contracts unde! 
consid ration, W hic h injul ction remained in force until al 
certain bill in favor of said A. M. Wright, which was 
made a test case, was determined by the Supreme court 
ol [llinois. (See Printed Record, Oo, as to the order un- 


der which the bill of Barber was made to abide the re- 
sult of the bill in favor of Mr. Wright; and for the opinion 
of the Supreme court of Illinois in that matter, see 


Wright v. Board of Trade, 15th Chicago Legal News, 


‘ 


rr ‘ 1° ] +» . 
he court proceedings thus failing ty 


. to vive any relief 
to Mr. White. he was vet silent for a time as to anv ob- 
jection whatever to the obligations which he had assumed. 
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But. on the 2a ot Api i. 15d 2. he served a notice upon 


, ? } that | Inarmean *¢! ] _ ; + | ™ 
Mr. Barber that he claimed that the contracts were illegal 


and void. (Printed Record, 24.) On the 20th of April, 
1883, Barber having been notified of complaints made 
against him before the board of directors of the Board of 
Trade under the rules of the Board, providing for the 


ylaints, and for suspension. or expulsion in 
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case of not promptly complying with contracts, etc., noti- 
fied White of the state of the case, and asked him if he, 
White, could protect Barber in any way? (Printed Rec- 
ord, tr4.) On the 24th of April, 1883, Barber paid out 
all the residue of the moneys necessary to satisfy the 
damages, and thereby relieved himself from suspension 
from the Board of Trade, which suspension was imminent. 
(See Printed Record, 115-118.) There was really no 
alternative for Barber but to pay the money, or lose his 
livelihood, and an amount in the value of his member- 
ship in the Board of Trade more than equal to the amount 
in controversy herein. He had acted strictly within the 
instructions which White had given him, and was entitled 
to indemnity. White had given such indemnity in dol- 
lars and cents merely in leaving the moneys in his, 
Barber’s, hands, for the express purpose of having him 
pay such damages, if any, as the committee of the Board of 
Trade should find to be due. It was expected by White, 
at the time the matter was arranged for such indemnity, 
to wit: on the 30th of October, 1582, that something 
might be gained to White by the suit in chancery, ques- 
tioning the decision of the committee fixing the settling 
price. ‘That suit was prosecuted through a test case as 
far as White chose to have it prosecuted, and ultimated in 
the before cited decision of the Supreme court of 
Illinois in Wright v. Board of Trade, supra, and thus all 
legal resources, and every guard, as against the enforce- 


ment of the rig 
*] 
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hts of purchasers under these contracts, 
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case as a man of honor but to pay over the money in 
satisfaction of the damages? Would a court of equity 
deny him this right? 


After Barber had paid out those moneys there was not 
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visions of the rules operated partially, or did not serve to 


keep the damages down to the most equitab 
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which obligations he had incurred at White’s instance. It 
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was the right of Barber to pay the damages or differences 
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on default under these contracts. Such damages then 
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became due according to the rules of the Board of ‘Trad 
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Such right enured to Barber w mn the contracts were en- 


tered into at White’s instance. and thereafter there was 


no time when White had any 1 mnt or- authority to revi ke 
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Other equiules are aiso Shown 1n the answer of Barber, 


as, for example, that White. while takine the profits of a 
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the contracts which resulted in losses, thereby failing to 


do equity, and not coming nto a court of equity with 
clean hands. Upon these various matters it does not 
seem necessary to dwell. ‘They wil 
court in considering the course of dealing, and the situa- 


tion in which Barber was placed 


Upon one point only, 
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CTV Wav TNXe( OQUCT C] m aoes not take in Oo account 
ny of the proceedings in the way of tender, the calling 
f a committee of the Board of ‘Trade to adjust prices, nor 
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it prosecuuon ol ine test Case of Wriohki Y. Poard 


~ Trade. supra. but White merely savs in his said notice 
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inat he claims the contracts to be illegal and void. Now, 
minat f +] ‘den ll show that ‘actically 
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he money had been paid over by Barber prior to April 


1553. Suppose it to have been put up by him as 
argins, as White claims in this case, it became, at once, 
subject to the rules of the Board of Trade; as to which 
rules in regard to margins, see printed record, 126-9. 
This was the same as the payment of the moneys by 
Barber at the time they were put up by him as mar- 
gins, which time ante-dated said notice of April 2, 1833. 
When deposited as margins the $6,700 in controversy 
herein may be said to nave been paid over by Barber, 
because he lost personal control of the money; and this 
was before he received White’s notice of countermand. 
Upon this matter, it would,.perhaps, be worth while to 
dwell, but for the fact that the case is otherwise so clearly 
with the decree awarding this money to Barber, the 
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in this case. It would be proper to consider the latter 
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only, but the evidence In to the earlier or distin- 


regara 
guishable transactions may be supposed to have been re 


ceived for the purpose of throwing light on the character 


otf the dealings as a whole in which White v as principal 
The transactions extended over a 
period beginning about De 


ind Barber was agent 
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cember, 1879, and terminating 
in the year 1882. It is by no means clear that White’s 
testimony even tended to show that any part of the trans- 
actions between himself and Barber was of an illegal 
character under the statute of Illinois. (Rev. Stat. Ll... 
1S. & C., 791, Ch. 35, Sec. 178, referring to gambling in 


rain. In rac a the testimony of \\ hite In reference to 
' rar thoe than tha be specially c . 
the contracts other than the ones to € specially consid- 
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OT exampie, that sarvder was to deal oniv with responsi- 
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the dealings were in form contracts for future delivery, in 
which the seller had the option of delivering, at any 
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lhe facts in this case do not indicate, certainly not with o> 


any certainty.that anv of the contracts made bv Barber 
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were wagering contracts. he test of illeewalitv in such 
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cases is not merely the intention of one of the parties as, 
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for example, of White himself. but of all the parties to 


the contracts. 


Atrkpatrick v. Adams. 20 Fed. Rep., 287. 


Lehmann v. Strassberger, 2 Woods, 554 


Gregory v. Wendell, 40 Mich., 432. 

Willar v. Irwin, tt Bissell, 57; S. C., r1ro 
U. 7 499; 5! >. 

Clarke v. Foss, 

Bangs v. Hornick, 30 Fed. Rep., Q7: 

Tomblin v. Callen, 24 Cent. L. J., 439. 


It will be understood, of course, that as to the contracts 
for the 100,000 bushels of wheat which was to be delivered 
in July, 1882, our position is, that beyond all possible doubt, 
they are shown to have been really valid contracts, not 
only by the testimony on the part of Barber, but by the 
testimony of White himself, and that White is equitably 
estopped from denying their validity. But the foregoing 
observations, so far as they imply that there could be 
room for debate, under some aspect of White’s testimony, 
which of two constructions should be put upon certain of 
his dealings with Barber should be applied, do not so 
much concern or apply to the particular contracts as to 
the wheat sold for July delive ry, as they do to transac- 
tions other than those contracts. Under the rule before 
mentioned, that where a matter is open to two construc- 
tions, the one lawful, and the other unlawful, the former 
must be adopted, it would not be at all difficult to maintain 
that White’s evidence, interpreted with reference to what 
he admits was done in carrying on his business, does not 
impeach a single item of Barber’s conduct, much less the 
contracts as to wheat for July delivery. Indeed, all the 
transactions seem to have been under valid contracts in 
view of the law as laid down in Wolcott v. /leath, 78 IUll., 
430-7, which has been followed in the latest rulings in 
that state, as for example, in AZl/er v. Bensley, 20 Brad- 
well, 535. 

8 Myers’ Fed. Decisions, 315, 321. 
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Gregory v. Wendell, 40 Mich., 432. 

Willrar v. Irwin, tt Bissell, 57; S. C., 110 
U.S., 499, 508. 

Clarke v. Foss, 7 Bissell, 540. 

Bangs v. Hornick, 30 Fed. Rep., 97. 

Tomblin v. Callen, 24 Cent. L. J., 439. 


[t will be understood, of course, that as to the contracts 
for the 100,000 bushels of wheat which was to be delivered 
in July, 1882, our position is, that beyond all possible doubt, 
they are shown to have been really valid contracts, not 
only by the testimony on the part of Barber, but by the 
testimony of White himself, and that White is equitably 
estopped from denying their validity. But the foregoing 
observations, so far as they imply that there could be 
room for debate, under some aspect of White’s testimony, 
which of two constructions should be put upon certain of 
his dealings with Barber should be applied, do not so 
much concern or apply to the particular contracts as to 
the wheat sold for July delivery, as they do to transac- 
tions other than those contracts. Under the rule before 
mentioned, that where a matter is Open to two construc- 
tions, the one lawful, and the other unlawful, the former 
must be adopted, it would not be at all difficult to maintain 
that White’s evidence, interpreted with reference to what 
he admits was done in carrying on his business, does not 
impeach a single item of Barber’s conduct, much less the 
contracts as to wheat for July delivery. Indeed, all the 
transactions seem to have been under valid contracts in 

iew of the law as laid down in /lVolcolt vy. /leath, 73 Ill., 
436-7, which has been followed in the latest rulings in 
that state, as for example, in J/i//er_ v. Bensley, 20 Brad- 
well, 535. 

8 Myers’ Fed. Decisions, 315, 321. 
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possible intent of White in giving general directions to 
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Barber to deal only with responsible parties, etc., will be 
found in Azrkpatrick v. Adams, 20 Fed. Rep., 287, where 
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le real contracts. he could recover from his principal] 
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He also said: “It isa strange doctrine that being unin- 
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of the contracts. as Barber himself did. and that thereupon 


his, White’s, counsel, in the progress of said trial, admitted 


] 


that the other persons who entered into the contracts with 


Barber would testify as to the same as Bliss, one of the 


contracting parties, testified? (Printed Rec., ror.) Or 
again, how does he dispose of the tender, which he ap- 


proved; of the call for a committee to fix the price under 
the rules of the Board of Trade, and of the fact that the 
Loard of Trade does not recognize puts and calls or unreal 
contracts? (Printed Rec., 72.) Or, once more, how 


does he avoid the conclusion of the realitv and legalitv of 


—, 


these contracts when he frequently _ before the maturity of 


the contracts. expressed his intention to have the pur- 


after the decision or 


_ — ee iad o be 
] © COMMItLLet lw? CaUseG a DLL IN Chancery to ¢ 


1 , ’ ! = . . . 
ne pnrosecuted tothe hionest court of the State 


thnrougn a test Case, In which Diino sign of a charge of ' 
4] } es ‘ ail ‘ , { — sade +; +] . 
(ne LeCality r the Contracts, nol OL ANY ODJECUON tal 
ail 
ney Vs ‘ ( “ + 7 t } nD i ~~ 
, 7 , wT ' s 
; i Bini ia ’ “7 
) f i “ i LLif? £ is Vv. Nie red. Bie { . Des O07 ce 
clearly disposes of the whole case of White herein. In 
Ls / a a _ 
sking to be allowed to collect or receive these moneys, 
i@ 1S ASSUI ey tine exact posiuon which was assumed by 
H (rcTINS (7ilbert ) that case; that is to say, he is 
( c na he money was advanced by him to carry 
Oo ling transaction, and that his intent in giving — 
- 7 ' 
struc $s con ssion merchant, Barber, was to 
.* ’ : : , . 
gambie by merely speculating in margins and differences. 
In that case, spe King of a ciaim ol this character, this 
court held in //:@egvns v. WWeCrea, supra, that there was 
no statute of Lhnois to authorize the recovery of money 
: } 7 . thy +] ’ y ’ 7. } > ‘ . . 
sO par ind therefore that the case, as stated by Higgins 
>, il ail ate 2 2. i -aieiiaeiidae , ld be 
and Gilbert, was not one on which any recovery couk c 
had. ‘The court, per Mr. Justice Woops, said: 
‘«We do not see on what ground a party, who says in 
— = 


‘his ple ding that the money which he seeks to recover 


‘‘was paid out for the accomplishment of a purpose made 


‘an offense bv the law. and who testifies and insists to 


‘the end of his suit that the contract on which he 
‘advanced his money was illegal, criminal and void, can 


‘¢recover it back in a court whose duty it is to give effect 
» - 


he law, which the party admits he intended to violate.” 


The ruling of this court in //*gg7ns v. M/cCrea applies 


so explicitly to the case of White, as he has herein chosen 
= \ to make it, and at the same time would so fully entitle 
Barber to recover, if he had been obliged to sue White, 


that the argument in behalf of Barber could properly be 


rested on that case alone. In pursuing the argument, 
however, conclusions similar to those announced in that 
case will be deduced from other cases herein cited, which 
seem equally applicable, and also decisive of White’s 
claims. 

‘There is no statute of Llinois which would entitle White 
to recover these moneys from Barber after the payment 
of the same by Barber to the persons with whom he 


’ , . LS . . = . — 
lealt. But a statute wouild . need d to alow such T¢- 


ce mma cit 
covery, even if the contracts which Barber had made 
were contrary to the statut Observe Jales v. Foote. 12 
Johnson, r. Also Ackman v. Pitcher, 1 Comst., 402-3, 
explaining the enactment of a statute in New York for 
the recovery of money in certain cases. 
In linois, only the * winner” of money lost in gaming 
is made hable to an action for the recovery of it; and 
Barber is not the winne (Rev. St. HL, « Starr & 
Curtis, 792, Ch. 38, § 179 Jackson v. Foote, 12 Fed. 
ors Rep., 37: 


According to White’s theory, as to his desire to gamble, 
etc., he is the chief and seemingly the only party in guilt, 
and therefore is not entitled to recover. 

Story on Agency, § 233. 
Wharton on Agency, § 250. 


Patterson v. Clark, 126 Mass., 531. 
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PLINEY JEWELL ET AL. Vs. JOHN KNIGHT ET AL. l 


l Pleas of the circuit court of the United States within and for 
the district of Indiana, begun and holden at the United 
States court-house, in the city of Indianapolis, in said district, on 
the first Tuesday of November, in the year of our I _ one thou- 
sand eight hundred and eighty-three, before the Honorable Thomas 
Drummond, judge of the seventh judicial circuit, and the Hon- 
orable William A. Woods, judge of the district court of the eine d 
States for the district of Indiana and ex officio judge of said cir- 
cult court. 
Priny JEWELL, CHARLES A. JEWELL, MARSHAL ) 


Jewell, Lyman B. Jewell, Charles H. Spang, 
John W.Chalfant, Campbell b. Herron, George 


A. Chalfant 7188. Chancery. 
vs. | 
JOHN Kwnicut, Exviza J. cme ye STOUGHTON A. | 
Fletcher, and Francis M. Churchman. | 


Be it remembered that heretofore, to wit, at the May term of said 
court, on the 9th day of May, A. D. 1881, before Honorable Walter 
Q. Gresham, one of the judges of said court, the following proceed- 
Ings In the above-entitled cause were had, to wit: 

Come now the er proomnbe a * Horace Speed, Esq., their solie- 
itor, and file their bill of complaint herein in the w wile following, to 

wit: 
2 Your orators, Pliny Jewell, Charles A. Jewell, Marshall 

Jewell, and Lyman Bb. Jewell, who are citizens of the State of 
Connecticut and partners in business under the firm name of P. 
Jewell & Sons, at the city of Hartford, in said State, and Charles H. 
Spang, Join W. Chalfant, Campbell B. Herron, and George A. Chal- 
fant, who are citizens of the State of Pennsylvania and partners in 
business under the firm name of Spang, Chalfant & Co., in the city 
of Pittsburgh, in said last-named State, complain of John Knight, 
Eliza J. Knight, his wife, Stoughton A. Fletcher, and Francis M. 
Churchman, who are citizens of the State of Indiana, and say— 

That said John Knight, on the 27th day of December, 1878, and 
on the lst day of May, 1879, and continuously between these dates, 
was, and for a long time prior thereto had been, in business in his 
own name in the city of Indianapolis, in the purchase, manufact- 
ure, and sale of machinery and machine supplies, having good 
standing and credit with your orators and among merchants, and 
mi aking frequent purchases on credit in the cities of Hartford, Pitts- 
burgh, and many other places from your orators and others. 

That said firm of Spang, Chalfant & Co., relying upon said John 
Knight’s good reputation and credit, sold to him, on the 27th day 
of December, 1878, goods, wares, and merchandise for the sum of 


$75 on a credit of — days, and on the 7th day of April, 1879, other 
goods and merchandise for the sum of $— on a credit of — days. 


That neither of said sums have been paid in whole or in part; 
that on the 3d day of May, 1881, said Spang, Chalfant & Co. ob- 
tained judgment on the law side of this honorable court, in cause 
No. 7159, against said Knight on said sales for the sum of $1,052.90 ; 
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9 PLINEY JEWELL ET AL. VS. JOHN KNIGHT ET AL. 


| aril 
that on the 4th day of Mav. 1SS81. an execution was duly issued on 


‘ x ol . ‘ ‘| ] = ; : lowe | | cc ; ° ail 1 
Si dd Mudoement DV the clerk to the marshal of this court, Who, on the 


4 Ubi day Ol May ISS]. made return thereon oT ™ nulla bona. 

That on the 14th day of April, 1879, said Knight accepted a draft 
drawn on him by said firm otf P. Jewell & SOS, dated February Z 
1IS79. and pavable six months atter date. for the sum of 8379.36, the 

pat 


Vaiue oF certaln woods and merchandise theretofore sold bi Laem 


+} ' } aie : 5 ’ . . ’ . : ° 
LO him bhcit Sal i ql Lil Was duly presented IO! payment til mactur- 
. i * 
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promised to pay said draft, purchased of said P. Jewell & Co. other 
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court against said John Knight upon certain notes and to foreclos 
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fense thereto, decrees were rendered aggregating $45,867.85, fol 
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id other merehants in. distant eities. 
Yy vave a power or, as 1b Was called in the w riting, a Warrant 


COUTL, AL aNY regular term thereof, waive the Issulng or service of 
process, receive a declaration or complaint in favor of said Eliza and 
Fletcher W Churchman, and confess said action for such sum as 
should appear to said attorney to bi due on two notes slone d bv sald 
John Knight, attached to said warrant (one being dated December 
23, 1878, for $10,000, at sixty days, in favor of said Eliza J. Knight, 
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with 10 per cent. Interest after maturity and 10 per cent. attorneys 
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PLINEY JEWELL ET AL. VS 
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32. Was not the notarv who certitied to said affidavit accomnpany- 
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girected to tne said John kK nieht. eliza J. Knieht. Stouchton A 


eiirieer thi reby commanding thie itl 
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and each OF thbem, at a certain day and under a certain penalty 
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ledgers CAaSn-DOOKS, DANK books, dist MIT books CHeCK-DOOKS, CHCCKS 
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memorandums, letters, papers, bills, and accounts for the inspection 
' ' is } } ] 
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PLINY JEWELL, 
MARSHALL JEWELL, 
CHARLES A. JEWELL, 
LYMAN B. JEWELL, 
CHARLES H. SPANG, 
JOHN W. CHALFANT, 
CAMPBELL B. HERRON, 
GEORGE A. CHALFANT, 

By HORACE SPEED, 


NoTE.—Each of the defendants is required LO answer each and 


every oO! the above lnterrogatories., 
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And afterwards. LO Wit, at the May rm ol said court. on the 4th 
day of June, 1881, before Honorable Walter Q. Gresham, judge as 
\s : = = le ; — P TF ; ace) 
aforesaid, the following further proceedings in the above-entitled 
| 
cuuse were had, to Wit: 
. : *% ’ ’ % ’ . 
Come now the defendants, Fletcher and Churehman, by Messrs. 
ry. ’ ’ 7 . —_ ] 7 . i , + ’ | 
lay iOr, Rand WX lay lor, thei SOL ors, and filet 
in the words following, to wit 
he respondents, Stoughton A. Fletcher and Franeis M. Church- 
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man, reserving to themselves all manner oF exceptions and ovblec- 
| 
tions to the many mantfest errors and misstatements 1 compialn 
.. £299 = ’ 
‘ . ‘ i< . “y : + " ’ “yf " ; ; ' .« 
ants bill ol compialnt, for answer thereto state that it is true that 
: . - ’ + , t 
om % , ; _ . . <r . . ae 
LOCI! codefendant, John Knight. mad veen or several years a iner- 
, , - , . , | 
‘yarn? 1 1 ‘Y ’ ' ’ + sytecr . = 
chant trading and doing business in the city of Indianapolis, 
] j 7 | : I , 
Indiana It) the purchase ana & MAaCcHnInNery ANG MACHING SUP- 
| 
Diiecs na perhaps otnel itl Cit’s i ne was a mere int 1n rood 
: 
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, ** ‘ 
Creait WI his ankKers and WIth ti Du ec venerally, So far as thes 
respondents are 1niormed and beleve. 
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, * . : 5 * 
, Nes} s further s it they have been engaged fo1 
? } } ‘ * 
ss , : , : 4 ' 
many years 1h DANKING ~ - 1h SAG CILV O} (FILATLAVOLIS 
’ ’ “s , 

' ‘ | 
under the firm name of 8S. A. | Ww LO., and bave it dlvers 
+ . ' ,\ at x orl . } , ” ’ " ’ ’ ’ . " ' ] 
LimgeS 10adnead SAG NDEI are OUCYV Of) Tis OWT) perso i 

. ; , 
creqdlt WILHMOUL SeCUrits Liat Sala KK rit would irom time to tlm 
') | *7} | | ’ | } | ty ;1} nti , | ‘ +} 
a . PeaLVitie ILS OT} sitiG OuUlS i i Lit] ph wU' ivi ¥ ‘ cats eh 
‘ 
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oans DV borrow lO! WiICh SULIS Wel Increased gciminishned 
; , 7 
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Respondents have no knowl pore iormation as to said ANHNIGHALS 
’ laf 1 hy fir) | : yy? ’ ry? ? } hy i | | icy writ 
credit with the firms of the comp! nts or With His Gealilngs WIth 
4 
4} ] } ] lk j ’ ,% ’ "Le ‘, 4} > ° : : . ‘% | 
tnem, and had no nowl ive O} rmation that there were sucn 
’ , : : . : 
; ; . * 
firms until the filing of the bill iplaint herein: they eannot 
i 
| i re : j j } i } . | y 
Se ee ee lth SAld Dll as to the Indebtedness ol 


| John Knight to said firms or either of them, as t! ey have no 

unform ition on the subject 

Nel r do they know about said alleged dra 
of ¥ we wi lI W Sons, nor do t Line VY KNOW t} 
judgments against said John Knight, or the issuing of executions 
and the return of “nulla bona” on sal | 
any such gg and proceedings W » had they are matters o 
wei citi 1 1 be « asily estab 

~telanmer further state t ' 
that a suit was instituted in the Marion superior court — said 
John Knight and others to foreclose a mortgage upon certain real 
estate in said city of Indianapolis for a debt against said ian 
Knight of about $ $28 000, and if respondents are not mistaken they 
were also parties to said suit: but whether Knight defended said 
suit respondents do not now remember, nor do they know of his 
having any defense thereto, and Lhe re Was a decree of foreclosure, 
and the mortgaged property ordered sold to pay sald mort; cage debt, 
and there was also a personal judgment against said Knight for the 
amount of said mortgage debt, for about $28,000, some time In May, 
187Y¥, and said mortgaged property was sold under said decree of 
foreclosure for enough to satisfy said mortgage debt. 
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Respondents further state that itis true that said John Knight 
was and had been indebted to them for borrowed money on the first 
f March, 1879. in the follow? Inge sums, to wit: One note for $1,000, 
date . lebruary 8, 1879, pavable in sixty days; one note dated Keb 
ruary lo, 1879, for $1,000, pavable at sixty days; one note for $2,000, 
Le d U cember 21, 1878 "P ay: able at ni inety day s: one note for 54,000, 
ri le at six Ly lay s: one note for $1,500, 

Ale “ yar wane fl wey, } pose “Abt SIX LY davs ; and one note tor 


da 
da 


‘ 


' } } 4 , } : ] : ail ° 
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said S1LU000 note and he refused to do so unless it Inciuded also a 
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nove Io] LO,000 ( red fis W or borrowed money, and which 


’ 7 ) as ' 4 , 7 
Mote Was dated fT hye 20d aay ol Ly cember IS AO, ana sald note was 
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cluded in said COOnOVIT, ANG Salad Cr RON it or F pow ror attorney to 
7 ; i . 
confess judgement was given to Alexan i \ Yres, OF any olner 
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attorney-at-iaw of sald State, which Wwe are Pate di ~ the USUI and 


customary way of giving cognovits or powers of attorney to confess 

judgment, and Edgar A. Brown, the notory public who took thi 
ae kno ‘at ae of sald we r of attorney, was al the time a 

8 partner of said Ayres and _ int rested in the fee, as respond. 
ents are informed and | 


Respondents further state hat reroll did not go about the streets 
telling eCrsolis that the y had such cl pow se r of attorne Vv, ! hor did they 
unde rtake or atte mpt LO ke Ch) if secret, he St day of May, 

ing uneasy about the debt, and to secure the same if 
they could, they caused a judgment to be entered on said cognovit 
for the amount of their said note and said Eliza J. Knight’s not 

And respondents caused execution to issue on said judgment, di- 
rected to the sheriff of Marion county, Indiana, but the same was 
not levied. 


Respondents ft rther s »that said John Knight, when he gave 
sald note to re pont lents om $10,000, was bona fide indebted to these 
re sponde nit tha sul, and said note to hel izabeth ly night for 


$10,000 ae pte ae were Informed and believed, when said 
note was included in said cognovit, that the same was given for bor- 
rowed money from his wife, who had for some time previous to that 
time been the owner of a house and lot in the city of Indianapolis, 
of the ee about that sum, and had mortgaged it, 


at the request of her husband, for $10,000 and loaned him the money 
on said Zod of 7 Rerainer aae IS7S, and this note was given her then for 
that loan: and these respondents then and now believe that said state- 
ments wer a and the note upon which the judgment in favor of 
said Eliza J. Knight was rend red was a bona fide indebtedness. 


~Sronee Its de ny that the notes held by the mand the said Eliza 
Knight on said John Knight were given without any considera- 
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tion, but were given for borrowed money, and they took the steps 
they did for the purpose of securing said indebted | 

Respondents state that on or about the 3d day of May. IS79. thev 
and the said Eliza J Knieht mu) ised said John I aso 0% es a 
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For answer to the 19th Interrogatory respondents say that said 
. i e 


he . ned +s 

stock of goods was not levied upon, but that said Eliza J. Knight 

’ ! } ' ms . >» 7 . ad } 

and these respondents purchased 16 at cost on ofl May, IS;9, ana 
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they took possession of the goods so purchased and sold them, and 
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} 
respondents applied Ol 


ig parsers ian, < Bat 
Knight’s indebtedness 
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ie-half of the proceeds as a eredit upon sald 


to them, and said Eliza J. Knight applied 
one-half the proceeds to Knight’s indebtedness to her. 
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LO lor answer to the 


20th interrogatory respondents say they 


y 
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have no information on the subject. 

ie) answer to the 2Ist nite rrogatory respondents Say that the Vy 
have no personal knowledge as to what sales said Knight made in 
his store, but it is their understanding that he kept his store open 
during that time and made sales in the usual course of business, 
but they deny that he applied the proceeds or any part thereof upon 
their debt and, so far as they are informed, upon said debt to said 
Kliza J. Knight. 

or answer to the 22d interrogatory respondents say they have no 
information on the subject. 
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cognovit, and, so far as respondents are informed, no payment had 
« - 
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answer to oVth Interrovatoryv respondents state th it said notes 


— 


held by respondents on said John Knight were for borrowed money, 
as hereinbefore set out, and wer iring ten per cent. interest, and 
they make a statement of each note and its renewal, as far as they 
,a part hereof, marked Exhibit “ B.” The $10,000 note was a 
ateral for said several notes hereinbefore described. 

For answer to 31st interrogatory these respondents answer: Yea. 

or answer to 32d interrogatory these respondents are informed 
said Edgar A. Brown was a partner of said Ayres in the practice of 
the law and, they suppose, interested in the fee. 
TAYLOR, RAND & TAYLOR, 
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1] UNITED STATES OF AMERICA, | 
District of Indiana. } 

Francis M. Churchman, being duly sworn according to law, on 
his oath says that the statements in the foregoing answer, so far as 
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PRANCIS M. CHURCHMAN. 


t 
& 
3 
5 
i 
4 
4 
\ 


= } - j —_— 188] 
jis od aa {) J lit . 


EDWIN TAYLOR, 


,syy ,, J Pa 
j cf 
1} 
, * 
; Hil \ , NL? , 
=" ' ' 
‘ , 5* 
7 + : ’ ‘ ; ’ _ \ | t rchnel c\ ie 
"* bil iv iat ’ i 
7 
} 
—Pr1cy ri< 
‘> A 
i ( 
i? 
: | } S11 (MM) OM) 
- “ ih \i | 
| 1 amy) th) 
el * : 
”— ” vi i 
~ i 1 «WMD CME 
, ih) ] 
XY | 
: | 1 (HM) ‘Hu? 
> ‘3 
| i uy et. 
: j 1 ¢h) 
: » ¢ ¢. 
Al i 
; 
| (MM) ‘uM ) 
iW ms 
| + ¢uhMP MP 
’ ' ‘ : 
| theme CA 
= 
t.8, " - 
| 
. = 
, 4 wu) th? 
’ | , 
| - \ "3 @. in} 
| j } i,j 
: 1 «hd CM? 
' mM) 1) 
: 5 
imu? ef 
: | «uh? iu} 
\ 
' wh th? 
| ; - 
: N rs 
,) 
~ oo 
; 
. , | | | 
; imme? ft 
> —-~ : ‘ 
“ imu? CM? 
a ’ \ 
| : > inn? ee. 
; ‘ ) ' - 
ad 
| (wu) th? 
, > ; * ‘ 2 
: : 
; — : 
. imu? CMe 
‘ 
' \7 , ws \ 
, “ ‘ } . »>aMMd CM) 
tz 
a4 \ ~ ~ i \ 
vi 
| *, . | 
, | ; , tl 
}? : + tM) 4 
A | i 
POO OO 
— 
1 ‘ 
1) OO 
, - | uw) yw ) i) i) 
tinh) OO 
‘3. @. ; ’ 
‘ ‘? 
. \i — £000 0 
imwm) (hh) : 
| ‘i 
N , ) iS 44% (KK) OM 
\ 1 inM) OF \ 
’ "s oo ; ae 7 
ye it 1 SOO OO 
qh ‘ 1 | ik - 
’ 1 SOO OO 
a 4 , } 
os \ 1 Ww) OO 
' | : : 
sit? ~ i} is, ; 
: coe ‘J wy OO 


— 
— 


} 
Ap eee 1,00 
. 2 


\ } wl o fe) CM) 
i « : is ~4 ‘ tal ew 
1000 ) "> spy \ i? Renewed } = pik) OM) 
— ne 65 See =< ot ' ee “awd oh) 
; | 1, 4 not 2 SBS UY Ap 14 . " 
son Oe” * . ‘ YOO OO 
\ re ao . ‘ toes 6G A 1c” iA SLOT —_—— — 4 
rt VMI e & eaere' - 
S10. .158 ZU 
‘ i 
Cr . 


PLINEY JEWELI 


Lt Al 


5 IOHN KNIGHT 


}*) \ l af mera srla ava t thin \lav ; , f at ante , 
LZ And atterwards, to wit, Liie ay term oO! sald court, on 
’ ‘ 1 | j ; | / j » 
the 6th day of June, 1881, before Honorable Walter Q. Gre- 
| nic <} sy 7 ‘ -. +} ? i} / fryytt : | . i} ’ , +} 
Sihathh, Juage as aroresald, ue oro, , JUTLHCr proceedings inh tin 
' ? 
above-entitled cause were had, to wit 
. : Somdania Ja! I hi | Rlica I Knicht | 
(ome now the defendants. Joh IN Fiat na eliza J Knight OY 
\] | i] 7" 4 Win ’ i} 3. ‘ } . ¥ ‘ ; . ' ’ 
CSSiIS Crore \ reeU@eT,. btiIcil - itidd = @CTILLG! LiCl ab ppea 
, } _ 
LiL cs nere iT) 
41 ' ' ee -_— } » > 
\nd atterwards, to w t at the Mav term of said court. on the 25d 
» . ,% . , , 
’ , : : \ . , "2 : ; 
1 August ISS] In recess tnereol ne lOlLlOWITNYG furthnel proceea- 
“ 4] y y af 
i - il eat rpovVe ¢*] | led ("eit ~ ¢ ‘ey ; Piciti ae. VV I : 
} } . j | ; —- ] ' | ) 
(‘omes w the defendni lo Knight, by Messrs. Herod & 
\\ ‘ | ] ‘  - } . s} ey 
YITtCI S SQOLICILO!I aiidaad Lies swer pnerelhl i] if VOrUS LO} 
how | .? iO W | 
re* 4 , " . j fj 1] 
[his defendant now and . reaiwer reservilig’ ail man 
, ’ 
O} nent and advantac LO except ne man 
} i} .< ‘| 
Cl PS a11Q LIS UiICIenh cs - bed, mr alliswel reul } 
’ | Beane ’ : } : ' ; ’ ' Tf " 
i UtLO SO i StiCi) ] . S «it (} Ss Uc VIsSec 
. . . : 
~ an i | ' T¢) 1) Ti} 1¢) T? it ' = \\ ¢ }-. _ 9 
: , | ‘ 
an ct itt) = | fil fit ai iit ni i ~~ ~~ \ i] thy 
’ ; et ' +] " ;% ’ ’ ; ’ ‘\ 7 ' 
» tita ; iit ‘ ~~ il ~ : : i ~~ 
: f Veread Fre ~ (j it] Leadhess l 
, , , , 
‘ ; . ‘ ¢ " 
= ‘st .\ S 101 ‘ .\ CT I I 
y } ° j t - . 
| . | I = at ; | . o> ~ LLeU I . A at . i if reaness ~ 
= i I 
| . 4] 14 ! ~e 
, 
, : 
( on © is cilil | Ai It} ~ il , \] H ‘ 
3 ‘*4 ah | i t - ‘ Yer? j a 
, ; ‘ —_ 
state, and that on or about of May, 1879 COS V 
ed Toreciosing said mortgages raering le Suie . 
, , 
I Paved Ft Stat fo} | ivores . ) 
Ee ; 7 j + o . >) PT 2 ; * ' | 
at OD > ,. cll i bal i ePLo.é é ee itil De>rs cit? 
7 1 j é ’ j 
Wi - i: i( rel hae js i ~ if if 
’ + ’ ; , j ~ : ’ ‘ — ’ 5 
ar "i? « ili} is Lia J ; i . A MIareh id, / \ ‘ ae i 
} ri » 2 i ?" a } ‘} \ | V1! ‘oop \"} 
‘ " rratit (>] pPyuwel ' if ‘ i ‘ i Val ‘ ‘ics ro 
, y . , , 
vy other other attorney of thes tf India to al ir in the 
. ’ 7 ~ 
superior court of Marion county, li na, and confess judgement i 
j ' } } Reais I}; Ix i . 17] 
4 I ol i qgaerenaanl ‘ \! “= ‘ i SUCil ~ itil <i ~ i eae De 
7% : ’ ‘% \?) ; ’ } ‘ | ’ cy 1? ’ + | ] ’ ~ 
' if 5 a ii ci 4 Lal iil seers eh | ‘ , iti i < ii i S Utcit it] 
j — . ae is il } , 6) 
Lnil rtne sum oF AaLUUUU, da | Dee er Zo. 18/5. | In avo! 
i i | 7 ; . , . ‘ } , : ; . | . a + 
Or Lne aderendants ietcher & 4 ikOr SUC SUL As should un 
] ] i] a ‘| | 
'y . " : + ; " 
gue upon a certain promissory li A OY Linen against this ae 
fendant for $10,000. dated March 1..1879. and that t! hidavit bv 
menaantl it?i € j ; , . Clil ‘ | " ‘ re ’ i ma ticit wiat Ati Mivil my 
, ' j * 
> » = ‘ sy tf : ' | 4 } 
epee mad LO Salad Warrant OF arlorney Was Sworn) to vel A. 
> as “7 oy eeu? Lian | ' ; +} ‘ . ct 
brown. As notary public, whoo was ne tine a partnel Or said 
\ eh . ‘ | : lef Tie , } 1) ron yf f 1a) : Y tan Rhra ] 1+ 
Avres, and. as defendant bdDelleves. stead 1h any tee WhHICch MICH" 
.9 ' , 
be paid to said Ayres for his services said matte 
} } -. P a2 3 ; ;, } . Pury 
fe also admits that he did not have, at the time of giving said 
, 
personal property to the amount 
i « 


notes and said warrant of attorney, | 


of $20.000. 
Ile also admits that after giving said warrant of attorney as afore- 
said he continued in business as before, buying and selling goods in 


ete 


% 


res 


. 
4 
: 


ae Se Sener ae 
ae 3 . 


sa 


% 


14 PLINEY JEWELL ET AL. V8. JOHN KNIGHT ET AL. 


the usual and ordinary course, and that he did not give notice to 
his former customers, including ‘plaintiffs, of the execution of said 
warrant of attorney. 
He also admits that on the Ist day of May, 1879, said Ayres ap- 
peared in said superior court and confessed a judgment against this 
lant in favor jointly of the defendants, Eliza J. Knight and 
Fletcher & Churchman, for the sum of $20,352.22, but as to whether 
any com plaints were filed or actions commenced before such 
lS confession was made defendant has no information, except 
the statement of the bill he re in. but he believes that the facts 
are as stat dl Mn the bill, 
He also admits that an execution was issued on said judgmenton 
the Ist day of May, IS). which became a lien from that date Upon 
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o1V n he fully believed that his said mortgaged real estate would 
sell for enough to pay all of said mortgage debt for which he was 
personally liable, as it in fact afterwards did, thereby relieving him 
from the heavy drain he had been subjected to in paying interest 
on all of said mortgage debt and in the taxes and repairs upon said 
real estate, and leaving him with no indebtedness to carry save that 


to said Eliza J. Knight and said Fletcher & Churchman and his 
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ordinary and current mercantile indebtedness; that he had managed 
to pull through the hard times, so far as his business was concerned, 


and had maintained his credit and kept up his business, which was 
Improving with the return of good times, and that his stock on hand 
and the goods he Was buying In tl 
increasing rather than depreciating in value so that he then believed. 


in good faith, that if he should be allowed to continue i 
he would be able to pay all his debts and habilities in ful 
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said notes held by said Kliza J. Knight and Fletcher & Churchman, 
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justly owed them the Sum eviden: ec bD) the notes held 
desired to secure them in the payment thereof as far as he could, 
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and was willing to give them said warrant of attorney, but was un- 
willing, as was his wife, said Eliza J. Knight, that they should obtain 
any preference over her, and therefore insisted that the said warrant 
of attorney should provide for the confession of a judgment to her 
at the same time for the amount of his said indebtedness to her, and 
thereupon t the said warrant of attorney was executed in the form 


stated in the bill of complaint herein, and while defendant says and 
admits that he did not LO about ply ving reneral notice that he had 
executed the same, yet he denies that there were any circumstances 
or acts of concealment Or secrecy act nding t he execution of the saine, 
and avers that the same was executed in all respects as such instru- 
ments usually are. 

He further says that he hope dand believed that said defendant 
Fletcher & Churchman and Eliza J. Knight, would not find it neces- 
sary to enter jucgmn nts against him by virtue of said warrant of 
attorney, and that upon his mortgage indebtedness being paid by 
the s ale of the mortgage d pre mise s he would be permitted LO fo On 
— hi s business, which Was tla tl ro rous, and be able LO pay in 
all his Ege ae omnis and that this hope and expectation he 
continue business in the usual avi ordinary way until the first 
day of May, 1879, wart goods on credit to some extent, but he 
lenies that he so bought in larger quantities than usual, and avers 
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it was taken against him upon said warrant of 
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. dDUL aTter the same had been taken and execution thereon 


attorney, 

issued against him, but before the same had been levied upon any of 
hi} prope rty, he became satisfied that he could not yo on in his 
‘weet siness anv longer, and in consideration of his bon ia fide indebted- 


ness aforesaid to Eliza J. Knight and Fletcher & Churehman, and 


lor the purpose of paying and discharging the same, as he is ad 
vised he had cl right LO do, ana without any Irau dul nt mtent to 
cheat. hind r, OF delay any ol lis Cr ditors. hie did, on the Oc day of 
May, 1879, sell and transfer outright to said E 11a J. Knight and 
letcher & Churchman his entire stock in trade of goods, wares, and 
merchandise in said bill of complaint behest and which at the 
time were estimated to be of the value of $15,000, and, as defendant 
believes, were of that value, and said defendants, Eliza J. Knight 

nd Ileteher & Churchman, immediately took exclusive possession 
of all sald property iis the oe Owners thereof, and thereafter, 
until the 12th day of Aug IS79, carried on in their own names 
jointly the sald business, es employed this defendant “as their 
agent to manage sald business, and on said 12th day of August, 
1879, as defendant is informed, they concluded to finally wind up 
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and dispose of said business, and 


their sales and expenses to that da 
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PLINEY JEWELIL ET AL. VS OHN KNIGHT ET AL. Zo 


For answer to the 26th interrogatory she savs: No. 
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ight borrowed from his wife 
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>iUVULU, Which she raised by mortgaging hel separate real estate. 
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Hi gave her a note at the time of the loan evidencing the indebted- 
hess. There is no evidence impeaching the bona fides of this trans- 
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Before suit was brought by Bissell. Fletcher & Churehman were 

= } cr 7 +] ‘ l a l infor i 
apprised of Knight's etforts to settle with Bissell. and had informed 
; —, 


] 7 y . + ’ 7 ; - | . 4’ | e . ' . 
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Knight had been dealing with Spang, Chalfant & Co. during a 
poe riod of four yeurs, and with the « niplainants, Pliny Jewell a 
Sons, for eighteen months prior to May 1, 1879. 

The goods for which he owed Jewell & Sons were purchased as fol- 
lows: February 19, 1879, $379.56 

The goods for which he owed Spang, Chalfant & Co. were pur- 
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meanwhile, that Knight was carrying on his business as usual. 
This was enough, in the opinion of the master, to vitiate the judg- 
nd to prevent the acquiring of a preferential lien by the issu- 
ing and vy of an execution upon such judgment. 
but it is ela med by at fendants that they acquired title LO the 
ds in Knight’s store by virtue of the sale claimed to have been 
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Knight says that after the Judgments were taken and execution 
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issued 16 was suggested that more mone\ could be realized out of 


the stock of goods by selling them from the store in.the usual way 
than by a sale on execution. He gave an opinion that the stock 


was worth 820,000. Accordingly an agreement was made between 
Knight and Fletcher & Churchman and Mrs. Knight that Knight 


should turn over the stock to them in satisfaction of his debts to 
them, which agreement was in writing and signed by Fletcher & 


Churchman and Mrs. Knight, but whether by Knight himself he is 
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complainant's counsel touching the \ lity of this transaction—the 
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evidence in full is filed with the report. and is not so voluminous 
but that the court and counsel can readily. refer to it for ful 
formation if it is desired. 

Counsel for complainants denies the right of Churchman and Mrs. 
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Plaintiffs and defendants both request that the evidence offered 
be taken down by the master or by some one in his presence, and 
the master directs Charles P. Watson to report the evidence in com- 
pliance with such req uest, 
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JoHN Kwnicurt, called for complainants, being first duly sworn, de- 


poses and says: 
Direct interrogatories by Mr. Horace Speen: 


A. My name is John Knight; age, 51; In steam-fitters’ and plum- 
- have been « ngaged 1 that business about 20 y« urs ; 


hey 3’ supplies i 
d most of the Lime on South DD imaware 


all of the time in this city, an 
street In December, 1878, I borrowed $10,000 of my wife. which 
was deposited in bank and checks drawn against it to pay off debts 
for merchandise used in my business, with the exception of $3,000 
of IL. which paid Kletel rac Churehm il) for money had bor- 
rowed of them to carry on a water-works contract I had at Peru. 
The other 87.000 was used in paving for merchandise used in my 
business at the store here. ‘The money was paid to different firms 
in different sums, some of them S100,some $200, some 8500. and 
SOs SOO). 

J Ih January, IS7%, bi lieve you were su d by George P. Bisse | 
c\ ( 'O. tO foreclose a re al-estate mortevage ior some S48 000. and to take 
uw personal judgment for $25,000 of that amount? 

\. I don’t know that that they sued for $48,000. 

(). It terminated in a Judgment for that amount, did it not? 

A. I don’t think there was. 

Judge R LN; The r¢ cord is the bye SE eVi if nes of that fact. 
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ie M ASTER. he witness does now KI! Ww tne amount: of course 


iF You! prope rtv at that time consisted of real estate which was 
all encumbered and of personal property, did it not? 
A. Yes, sir: I believe it did 
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. Was not there another judgment after that taken by the Con- 
necticut Mutual Life Insurance Compan 

A. Not that I know of. The first party that ever sued me in the 
world was George P. Bissell & Co.—until Jewell. 
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\) About what amount ol personal property had you Mareh 2, 
1879? 
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was confessed on the 


Si UI ‘ 
ist of May? 

\. Bissell had not taken a tudgment | | did not know but what 
he could be persuaded to take the eit, nd | did not want the 
ing closed up down there 

Q. Did you make any further effort to get him to do that ? 

A. I think I did. I made every effort in the world. 

(). Personally or by writing ? 

A. Personally. 

®. When did you see him after that ti 

A. SaW him in Martindale’s othe: | think, when Martindale 
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is 
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- over the Jor 
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| to have his office 
) | think it was: 
5—48 


I don’t know the « 


ice—some time in April, 


Hie gave me a positive 
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answer tnen Mat ne would go ahead and take a judgment against 


ent richt to Churehman il 1d told him that George * 


Te ie be 
i] i : } ; ;*% . ‘ Ta, 
3 ssell was going to take a judgment against me, and he and Mrs. 
] | l. 
Knight bad better close in on the thing and take 11 
. ; } ! ] 
LJ. tnd on tna state rene oT Irs ie ordered aal judgment CON - 
lessed 
‘ es 
\ 1es Sil 
4 ] 4 : " 
OU (). What understanding creement, if any, Was there be- 
’ 7 | q « . 
“ ou and Fietcher & | rehman and Mrs. Knight Ol 
i ] : “" : 
AnV ¢ Vou LO Live av ( ne ‘ How el oO} attorney te any 
Link 
r ’ 
\. There was no understanding reement 
} 1} } 
O. Why was it held, the 


A. It was held by me asking Mr. Churehman and Mrs. Kuight to 


A. Several times between the time the COONOVIL WaS eXet uted and 


the time they took the judgment 
\). Did you ask | time tl ornovit was civen to hold 
it as long as thev could 
A. I don’t know as it was at the time, but I saw Mr. Churchman 
nearly every day on business and I know the matter came up Ssev- 
eral times between us. 
Q. Did Mr Churchman understand your position in regard to 
the Bissell matter? Had you told him anything at all about it? 
A. Mr. Churchman |} about 1 
(J. Did he know that Bissell had refused positively to recelve your 
real estate ? 
A. I think he did from what I told him. I don’t know whether 


y 


he ever heard it from Bissell or not. 
XJ. Did Mrs. Knight also know those facts ? 
A. She did. 
Q. How long had you been dealing with Spang, Cha 
complainants in this ease, before March 17, 1879 ° 
A. I suppose four years, probably. 
hem at all regularly ° 


®. Had you been dealing with tl | 
A. I bought of different parties. Sometimes of Spang, Chalfant 


Xt 0. and sometimes of Byers iV (Oo. 


+) 


Q. How long have you been dealing with Pliny Jeweli & Sons 

A. I guess not over a year and a half. | 

®. Had you been dealing much with them ? 

A. Not a great deal. I don’t know whether there was more than 
two or three invoices from them. I cannot remember whether there 


was or not. 
(. What was the amount of your sales from March 17, 1879, to 
May 1, 1879, and what was the amount of your purchases of goods 


during the same period 
A. Purchases, $4,113.90; sales, $5,255.31. 
Q. Did Fletcher & Churchman know that you were going on in 
business as before after March 17, 1879? 


A. I think they did. 


PLINEY JEWELL ET AL. VS. JOHN KNIGHT ET AL. ow 


iJ. W hat CaUSeS you LO bel Vi that f 
A. There was no sheriff down thereto close the concern up at that 


). Were you still checking out money from that bank ? 
A. Whenever | had any in there to check out to pay debts with. 
\) Had you any In there to pay out? 


A. | think there was money deposited every day and money 


). They knew you were buying then as you were before? 

A. Yes, sir; but just as little as | possibly could get along with. 
©. Did they know you were buynh ods on credit as usual ? 
(By Judge Ranp:) State what you know 
A. I could not say that they knew I was buying them on credit; 

no, sir. 

3] (). Why did you say you presumed so? 

A. Beeause all the goods were bought on thirty, sixty, and 

ninety days’ time. 

©. You had uniformly before been buying in that way ? 

A. Yes, sir. 

@. And they knew you had been buy ing before that in that way ? 

A. Yes, sir. 

(). There was no agreement you should change your mode of 
business after the warrant of attorney was given? 

A. No, sir. 

Q. No understanding y 

A. No, sir. 

Q. Did Mrs. Knight also know you were buying goods in this 
manner ? 

A. I think she did. 

(). You presume so for the same reasons you have given in re- 

| to Fletcher & Churchman ? 


uu should ? 


Q. On May 1, 1879, it seems that Mr. Ayres confessed a judgment 
and had execution issued at once, and that it was held for two days. 
Why was it held and not levied immediat ly t 

A. I could not tell. I had nothing to do with holding it. 

(). When was it first proposed that you should sell out your stock 
of goods to Fletcher & Churchman and Mrs. Knight? 

A. I did not consider it was a sale. They took the goods, what 
there was in the store, for the amount I owed them. 

Q. What sort of a transaction did you consider it—that they 
levied the execution on the coods ? 

A. Yes, sir. 

(). Did they levy 4 

A. Well, it was turned over to them. I was asked about how 
much I thought the goods in the store were worth—Mr. Churenman 
and Mrs. Knight both—and I told them I thought it would run 
somewhere near $20,000. ‘That was the best of my judgment at that 
time. They took the goods in the store for the amount of money | 
owed them—$20,000. 

Q. The judgment was for a little more than $20,000? 
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A. \\ é I]. \\ hy eve»©r if Was | don't know ( xactly what it was, 
roods, then, on the 3d of May ,1879, for what- 


’ , ia 7 7 ’ ~ > . ‘¥ | j " - } . ve ) 
ever amount o§ money you tnpen owed them on that jUCL Tie bi 


now 
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©. When was th: | 
A. I don’t know as there was any agreement made about it until 


( hurchman came down tnere and took Posst Ssion oO! the store, 


don’t remember. Somewhere about the 3d of May, though. 


é 
/ > 09 “i : ’ , _ ’ a 
®. Was there any written agreement of that drawn up’ 


, 4 ‘| 4  » : . +) 
LJ \\ as a copy oI the agreement riven to vou: 


o2 A No, sir | qont think any COpy Was made OF it. It 
] ’ ? i] * as , . : : i : *. 

was suggested to write that agreement down in one of oul 

books, but I do not think it was ever written down on the face of 


the ledgr ? 
UJ. What was it written on ? 
A. On a piece of legal cap. 
@. Was it signed; if so, by whom? 
A. I think it was signed by all parties. 
(). Who signed for Fletcher & Co.? 
A. I think Mr. Churchman did. 


— : 
i you sign it 


, y 


parties did not sign it, then ? 
Irs. Knight and Mr. Churchman did. I would not be posi- 


. ? 
tive whether it was Signe d by me or not. 


is the agreement bvetweeh you, letcher W Co., and Mrs. 


{ 
} 4 : ly . l }, 
1OT) &b VELICVEe gid, 
? 
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). 4 
Knight‘ 
A. I could not swear positively. 
@. Was it a written agreement between you and them to take 
those eoods for their'debt 
A. It wasan agreement signed by Mr. Churchmanand Mrs. Knight. 
I feel positive about that. I don’tthink I had any right to sign that 


‘ 


‘7; 


agreement, if | remember right. 
Q. Was there any agreement between you and them that they 
should receive the goods in your store in satisfaction of your debts 


A 


to them * 
A. That was what the paper was written for. It was more ofa 
receipt than anything else. 
Q. About what was the phraseology of it? 
A. I could not tell you for the life of me. 
} 


It acknowledged the receipt of the goods in satisfaction of the 


A. That was what it was written up for. 
). It was made about the 3d of May, 1879 ? 
A. Yes, sir; | think so. We have all looked for that paper a 
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great many times. I am sorry it has been lost, because it would ex- 
lain the whole matter, so far as these parties ro. 
Take your ledger and turn to the account of Spang, Chalfan 

& Co., and state if, on the 17th dav ol December, LS75. or about that 
time, you bought of that firm goods to the amount of $75.04. 

A. Yes, sir: credited December 24th. 

Q. How many days was that credit’? 

A. Lexpect 90 days. We have been in the habit of buying on that 


). Then on the 7th of April, 1879, you bought $849.80 of them ? 
A. Yes, sir. 

). Was it on credit? 

A. We bought of them altogether on credit of about 90 days. 


Q) age r of those sums on the Ist of May, 1879, had been paid. 
A. No, sir. 

(. Nor on the 3d of May, IS7 ? 

1. No, sir. : 


7 


Q. In May, 1881, did Spang, Chalfant & Co. obtain a judgment in 
the Federal court against you for this indebtedness ‘ 
A. I coul not Ssuy whether they dj 


: 


d or not. I know they took a 


judgment against me, but I do not know what date it was. 


The hour of 12 o’clock having arrived, the further hearing of the 


Bim 


cuse Was adjourned till 2 o'clock } In). 


ed Two oO CLO‘ i. ie 


ry 


Parties met pursuant to adjournment, and the direct examination 
f JOHN KNIGHT was continued by Mr. Speen as follows : 


You say in December, 1878, you borrowed $10,000 of your wife. 
Why did you borrow of her instead of your bankers, of whom you 
had usually been borrowing ? 

A. They did not want to lend me any more money, | suppose. 
I did not want to borrow it of them 

©. Had you asked them at all? 

A. No, sir; I was running a larger account there than I thought 
proper to run there. 

«). When was your last original loan of them? Do your books 
show ? 

A. | presume they do; I could not tell. 

Q. Why did you use $3,000 of this money In payment of part of 
your indebtedness to Fletcher & Churchman? 

A. It was money I had borrowed of them to carry on a job at 


©. Had that come due? 

A. Yes, sir. 

©. How much overdue was it, if at all? 

A. Several months: I could not tell how many. 

©. Had there been several notes given for that amount? 
A. I think I renewed them once. 

©. And that renewal had been several months due? 
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¢ rly Upon Pennsylvania street 
OOO: he purchased and took it 


‘ .4 ° , : ‘ > _se ¢ ey ] . ° , 
a little over a year ago for the amount of the mortgage 


A. No, sir: | had a piece of 


mortgaged to Horace Parrott fo 


— 


~_ 


res >: 1} , . , , - . ’ ' - ° . 
(. The Bissell property, then, was also taken for th 
the mortgvave 
A. Yes, sir. 
{ ) TY : 7. your r | Stat rooryyt tor th : roOrrera@wac hy | ’ ' 
. nen ali VOUT Teal CSLALC Wert 10! if mortgages Which were 


upon 11 


. Was the decree of foreclosure entirely paid by the sale of the 


A. I think so. 

. Has Bissell no personal judgment against you still unpaid ? 
A. I think not: at least I have understood so from my attorneys, 

who attended to the case. 
©. And Parrott has none? 
A. No, sIr. 


amount of 
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eral security for those other notes. upon which thev could sue 1 

they became uneasv: and on the 17th dav of Mareh. 1879. they 
: . } 

urged vou to give them a cognovit upon said $10,000, and you re- 


fused to do so unless it included also a note for $10,000 you owed 


vour wife for borrowed money, which note was dated December 25. 
IS78, and that a cognovit was given including that note to your 
wife. Now, in your examination this morning you stated that all 


your notes to Fletcher & Churchman were due on the 2d of March, 
and many of thern long past due when you gave them this $10,000 
note. Is this account given by Fletcher & Churchman correct, or 
was your account given this morning correct 


A. Suppose Mr. (Churehman’s stutemeni would he more correct 


“7 


than mine, because he has went into dates. I had an idea the notes 
were all due. If I made a mistake of course I will have to take it 
bas k 

Q. According to your notion all the notes were due? 

A. I think they were; most of them were due. | think there was 


Only one you read over there that was not due. 

(. After hearing this read over does it refresh your recollection so 
you can say what the truth of the matter is as to when the notes 
were due”? 

A. No, sir; I cannot say ; the best of my recollection is they were 
all due when the judgment was taken 

J. Was the note dated March 2d pivel when those other notes 
were due‘ 

A. That $10,000 note was given, as I understand, when the other 

notes were due. 
OO (). Was this $10,000 note given on the day it bears date ? 
A. Yes, sir; | never signed a note that was not dated the 
oli day. 
Q. What gave you the impression that all those notes were due ; 
you had a bank account, had you not’ 

A. Yes, sir. 

(). You had an account of bills payable in your stor 

A. Yes, sIr. 


Q. What gave you the impression, then, these notes were all due? 
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A. In settling up the account with Mr. Churchman, I! had no 
idea but what they were due; at least, I have no other idea 


7 

' 

+ 
sm ons ri] , - = l t} j , ] } } 
how. fhere may\ DPOSSIDILY have been one that was not due, dut he 


. “se ; ha 1? sa} eA } : , 

wanted the matter all settled up and put into one note. One note 
. ' ) “7 } 5 ley yea +} } ’ , ? > 1] s : — } ar 

NnIigit No ive Deen due, Dut the best of my recollection Is they 


(). \Wh nm was thre STOOO0 how orlyve h—oO}) the 2d day of Mareh., 


’ 1: } ] 1] : 
, > y . ;¥ ’ } ’ : ; 
A. Yes, s accoraling tos date [| Loney were all not due it 
+ , » 
was given in settiement with the other notes, What was due and 


’ , 7 ‘ . | . . . 
what was not due,and pub lbatl Into one note ; suppose they were 
‘ . . 


(). Kletehber & Churehman savy he re. a Was Givel to them as col- 
lateral Securibs rsnalid mdeptedness Chen they GiGd Thot Btve Up 
| , | , “ee , ° 7 
to you those notes, did they, upon your making out this $10,000 
| ‘>_] 6 
note on Mareh aU 


: ; i} j ; ‘ > om 1] , " ] »- ° 
this SLO.QOO note was not given as collateral security, 
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() Do you remenroer adout wnen they delivered tnem ove;»r 
() Is it not a fact that thev did not deliver them over until the 


« 
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A. Could not swear to that 


\). Can you remember whether the note for $10,000 was given 


| r 
upon their special request as collateral security for that indebted- 
ness so they could sue upon it when thev became uneasy ? 


It was given them for that purpose, payable one day after date? 


Te olvinge oft the S1TO.O00 not 4 
& Co. were about to take judgment against me. 


Mr. Churchman had been pressing me for money, and formally told 
me must be secured in some Way OF other. 

That was before this note of March 2d was given ‘ 
lt was about that time—lI suppose it was before; yes, sir. 
| le 


efore the 2d aay Ol March, what d to the civing of this 


; 


A. In settlement of the other notes Mr. Churchman wanted to be 
secured, and secured him by vlving him this note so he could 
come in ahead of the other judgments. He was pressing me for the 
money every time he saw me, and told me he must be secured in 
some way, shape, or form. 

(J. How long did this continue? 

A. For several weeks. 

(). Before the 2d of March, 1879? 
36 A. I do not know whether it was before the 2d of March. 
1879, or not; you have got me so mixed up I cannot remem- 
ber dates. 
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©. I am trying to get you to fix the date. Before the 2d of March, 
1879, what occurred between you and Fletcher & Churchman that 
caused you to give them this note so they could sue it at once? 

A. Because Gr00. @ Bissel] was volng to take cl J hdem ni against 
me on my personal property. 
\). Had they done it 
A. They had threatened to do it—George P. Bissell himself. 
\) That Was before the 2] of Mareh ? 
A. I think it was. 
(.. Are you certain of it 


+) 


. ? 
lam not certain tothe date. 
‘ ; | | ] | . | | 
XY. You are not certain he thr ua before the 2d of March ? 
A. Yes, sir; I am. 
} : ] ‘] ’ ’ ’ i " 
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| +) ; ee 
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’ . ol : : 
A. My personal property also. 
. i * 
. , « + 
ot know he referred to vour personal property and 
’ ‘ . e 
not mereiv to vour real estate / 


A. Asa general thing, they attach a persons personal property 
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LIrst. 
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XJ. There was no attachment in this case * 
, ae yp ae ee 2 or ae 1} 2. * 
A. No, sir: it was foreclosing a mortgage. Mr. Bissell said he 


~~ 


| 4 . 4 j . . : . ie 
could make the amount of money out of my personal property and 
ro On to the re al estate he reaiter. 
i), Did he sav that before Mareh 2? 


Q. I am trying to get at what was said and done before the 2d 

day of March which led to you O1\ Ing this $10,000 note to Fletcher 

& Churehmen. What occurred between you and Churchman which 
| to his asking and you agreelng to give this 810.000 note’ 


A. lam irying to explain LO you what caused me to Cl1Ve that 


os 


J. But you say you don’t know whe ther these things you mention 
happens d i) fore the ty Niareh or not 7 


A. I presume they did, but they might have happened after- 


, . is ’ : — 4" ‘m . ° ‘] noni 4 
©. Start from your first negotiation with Fletcher & Churchman 
| * > ] 1] | * | he i s4 . . ° 
tor this S$10.000 note and tell me wha happened untli 1b Was exe- 


as 
os 


A. went up LO the hank an ‘hurehman called _ Laie the 
hack part ot his othee and Said ° “J Hn. suppose you are aware 
thal Ueorge P. Bissell & Co. are bringing suit against you to recover 
the money they loaned you on the city hall?” I said: “I have 
heard something about it, but 1 cannot do any more than I have 
done. I have done all 1 can towards paying them o tj 
keep up the interest and taxes.” Churel , 
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A. There was other conversation, of course. I could not repeat 
the conversation to you now. I did not suppose 11 amounted to anv- 
thing, and did not note 1t down. ‘lo make him more secure | gavi 
him a S1O.000 note 
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©. You cannot remember whether that was given to him as col- 
lateral security or given In payment of those other notes ? 


Can you rt mem be r whether those notes were elven up Lo Vou 
then by him 

A. I have an idea that they were given up to me at the time. 
©. On the 2d day of Mareh, 1879? 

A. It might have been a few days afterwards, or it might have 
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©. She did not make a demand at the same time and In th 
pre sence of Churchman, then 

\. I eould not tell you whether she did or no 

(). What is your best judgment in r rd to that? 

\. She was down at Churehm s othee, | think it t ti 
the demand was made by Churelhi that | must secure him i 
some shape or other 

by Judge Ranp: Did not 1 e the goods becaus 1} 
thought they would get more t than any othe 

1. Yes, sir 
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muedad DUVINY coods on credalt that w li li that cocnovit Was 
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1} | mvar Thy a 
WOoOUuUIaGd COV? ii 


croods not paid for Ww! ich You bought after 
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itil the judgment was levied on the goods. 
y: but at any time Churchman could levy the execu- 
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7 | : 
ion under that cognovit on any unpaid goods you had bought after 
' . _ . 
Lhe cognovit Was made, COULG he n 


} , ] wa } , } . S anes 7 » ol 
A. He could have levied on the goods at anv time after the cogno- 
. : s. © i . ; rete 

: *, . . , . . ' ‘* ‘au 4 - : 
vil Was put into his hands, | suppose, and taken judgment hat 
7 +} 1? | i: line | ! : ye +} ’ ‘ ‘ ’ , ry. ] 
Was LHe UNUGCTSI maiwbe. UUil : Laer was Voi il i fFOOCUS 
. , ’ ’ 
| ivhit Irom the time that cognovit as given to Churchman untill 
] } : ] Ty y > ’ } ’ ry ; . * 
ne 1eviled Here was one ¢ rP-iOad i Pipe Came C ITO? Vers ua 


: ; . | ; . . 4 : 4 : j A og | | ; } 4] 

dav or two before Mrs. Knicht and Mr. Churehman took the con- 
; P ] ' j ' — ' } l. a on 4] — : 

cern. and | telegraphed them to « e and take care of their pi 


that I would not take it into th 
<7 


(). That was a day or two befor 1dg@ment was confessed ? 
i A. Ye 5. sir. 
? ry . ‘ ’ ? ‘ +) 
©. Why did you telegraph them at that time 
A. Because I was pretty well satisfied they were going to take a 
in that 
and be taken In that way. 
) 
? 
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a] 
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. 
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} } } sae . + ys } ' t - | } 
iudement. and | did not want th roods to come into the hous 


ry P . tiie en cl 
(). What caused you to suppos re was going to be a lud 


< 

, ‘) 

taken then *‘ 
— — | 7 : 1. 

A. can oniv say that tne, e tney were going to take a 


: ’ . . 
iudgment against me. 


@. When did they tell you th: 
A. I don’t know the dat ‘hey told me some time between 
LS the time the cognovit was got out and the 3d or 4th of May 
whatever time it was when they took the judgment. 


(). Was it within a week afte: \ cave them the cognovit? 
7 A. | eould not tell you. 
Q. Do you know it was two days before they took the judgment’ 
think 1t was as much as 1 | don't think there were any 
roods bought or taken into | 


judgment, because they told me they were going to take a judgment 
against me, and I did not want to take goods into the house 

(). (Interrupting.) You don’t mean to say they told you a week 
before the judgment was taken ? 

A. I don’t know whether it was a week or two or three days; it 


was some little time 
: : | ‘| af : ¢ ] ' | 7— 2. ] 
(J. Is it not a fact that vou gay is coognovVIL Instead Of a chattel 


mortgage be cause vou were then 1h gvood credit and wanted to retall 
your credit Ol) the L 
aed A. Of course any man 1n busin ss wants to maintain bis credit. 


: ’ ’ - : 
th qgaiayv ol \] ire) 


\ 4 ‘ t 
but I gave the cognovit because Churchman requested me to give it 
LO him and my credit at that LIM Or course, wanted tO Keep as 
« rn 
— 1} dl a = 
well as | could No one ever s iaword to me | fi ChatLlel 
, } } are : } ; 

s mortgage. ( hurchman demand ia coonovit, and It Was made out 


for him. 
Q. There was no agreement, then, when you gave this note of 

$10,000, on Mareh 2d, that vou should rive Churchman anv other 

security? | 

> A. I don’t think there was any additional security at that ti 


J. What additional security a cl you olve him abo i th) 7 time’? 


A. | don't remember the tims exactly. whether i, Was ibont 
time or not. 
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KNIGHT rf AL. 


* . 


him for this 


~ 


sicnment of that 
Mrs. Knight and 
t may have been 


(it) idement 4 


* 


n the Ist of 


S1TO.000: | 


ne wmvoeice 


om 


Le = 
L money, adlanl 


_-— 


PLINEY JEWELL ET AL. VS. JOHN KNIGHT ET AL. Ji 


A. It was. 
(). And he took no steps until the 17th of March? 
A. No, sir. 
Q. Then you say he and your wife wanted a cognovit to secure 
their cle lyts sO thev could take a confession ot judgment whenever 
+} ’ rs ; “ 
Lney wanted to‘ 
A Yes, sir. 


Q. Did not you tell them you thou 


| 


, : > ] ] 
ht vou would be able to 


; , > : , , ~~ H * } , 
arrange youl business so you would ve avdie to go on and they would 
' >. . . ‘ 
be sat 


ee n : 1 ] —— - Ve.) 
\) After you gavi that COZNOVIL VOU continued on the business 
about the same wav you had been going —expecting vou would 


arrange things—until about May 1, 1879? 
A. Yes, Sir 
Q. But along in the latter part of April you had an interview with 
Mr. Bissell, when he finally determined he would not consent to take 
thre mortgaged property to secure his mortgage debt ? 
A. That is it exactly, but I do not know whether it was in t 
latter part of April or not. 
(). It was a few days before the judgment was taken ? 
A. I think it was 
Q. Did not you tell Churchman you had failed to get Bissell to 
he mortgaged property for his debt 


ae 


hen he told you he was going to take a judgment? 


(). And he did take a judgment and execution Was Issui dl ' 


A. Ye S. Sir. 


’ ° ? * y , . . 
\) l » to the time he took thi udgment had not you requested 
} ¢ ’ le , ah 1 Sl . : 1 | ‘> 
' '% ’ . sit ’ + . . . 7 “ >: . ¢ 
thith} 14) sata off. hoping Stil biti .? 1 COoOULG Urraiigre Vo il iit iris 
\ eat Yt ee) er a. - on . 
(1idi, qadid evervit \ mhiivy DOWe! 
>) (>) If had an bast , a — a en 
' *, Vou ma SUCCECCUCKU arranging Vour maenovedadnhess 
.*% 2 4 
with Bissell, could not vou succeeded : ving the 
hy 
' é | ¢ 
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Q. aA © ON lon Was Iss \ Mrs. A 
: ' \ | NT) ‘ . \ \\ WW 
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bDuV the fwoods 
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. + n > e . . y . 
A. Yes, sir: that was the « iusion they came to 
' 4 Th ’ }, ! ¢ . . ’ ’ : " ¥¥ ‘hy . ’ 7 riw> } Yr ry 
A nen, Glad NOL toey propose »>OUYV OUL Lhe STOCK OF YOOUsS ITO 
o : 
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you and take them in satisfaction of their judgment’ 

A. 3 $, sir. 

Q. What did you say to them as to the amount o 
thought you had there? 

A. I told them I thought I had somewhere in the neighborhood 


of $20.000. 

. And they said they would take the goods in satisfaction of the 
debt, and you delivered them over to them? 
S—4s8 


. ’ 
(FOUTS Vou 
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M And th y wr k possession of the store and goods ? ; , : 

A. Mr ( hurehman went down the re and took possession himself. 

T Cll did not the \ employ Vou tO sel] out those goods as fast 
{ dav or the next ? 


+ 


’ ? 
va. ' ‘¥ ) ' ra ;) ’ ' yori t .?) ‘ 
ih Vou mele | til Lilt eerie. e | ‘ il | hil 


@. And did no 1 as agent comme! selling them out 
A. 1 did. 

; } ] 4] ae - ¢ j if "AC 
cY. \s you wel iiong in selling them, did not you Hhnd 1t Was 


necessary to sup 
. ‘ 


' . 
\ | vs 
d . Chis 


Q. And not you supply them by their direction and on the 
crealt 

A. Yes Sil 

Q. -And y' were trying to buy the coods, did not the 


arties from whom you were trying to buy for your wife and Mr. 
‘hAman inguire whether the concern was good or not to you? 
A. Yes, sir; and they were referred to Mr. Churchman. 


Q. He satisfied them and you got the goods? 

A. Yes, sir. 

@. You only bought enough to keep up the assortment so you 
could close out the concern as soon as possible? 


( 
A. Yes, sir. 
You run it for them from the 5d of May till the 12th of Au- 


A. Yes, sir 
(). Then Churchman was not satisfied with tbe way you were dis- 


posing (>i the vcoods : he wanted Lo dispose of them faster LO close 
out ¢ 


A. ‘That is night. 
Q. ‘Then did not he and your wife offer to divide the goods ? 
A. Yes, sir; and did so on equal division. 
° ' 4 i De 
®. You had realized over and above the expenses and what you 


had paid out for goods in the neighborhood of $5,156? 
A. Yes, sir. 
(). That money was divided between Churehman and your wife, 
was it not? 
5] A. Yes, sir 
(). And the goods were divided also? 
x Y es, Sir. 
(). And the coods invoiced on the 12th of August, about S| 1000 ? 
\. Between $14,000 and $15,000, the accounts and goods together. 
he invoice of coods then was only some S!Y).O000 7 


nd the eash added to it made it up to $14,000 and some- 


Yes, sir; after deducting the running expenses of the store. 
Q. Your wife got half and Fletcher & Churchman got half? 
nD : 
Q. When that was settled up it did not pay Churchman’s judg- 
ment? 


es, Sil. 
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A. No, sir. 
Q. And, if I understand you right, he told you you had repre- 
sented there was that amount of goods there, enough to pay him 
and your wife, and it had failed, and he wanted you to give your 
note for the balance? 

A. Yes, sir. 

Q. Did you owe your wife the $10,000 for which she held your 
note / 

A. As much us I owed Churchman—S10,000: it was for borrowed 
money, 

Q. Did you make the sale of goods to them on the 3d of May, 
1879, and put them into their possession 
those two debts? 


A. I did. 
\). And did you not do it In rood foith 
rs 


with the view of paying off 


i faith, without any intention to 
defraud, injure, or delay any other creditor? 

A. I did, most undoubtedly. 

Q. You did it for the purpose of giving 


y g¢ them whatever preference 
the law allowed you LO give them in se uring their debt ? 


i 
A. Yes, sir. 


Q. I understand you to say that you were in hopes clear up to the 


last-named date you would be able to bridge over your difficulties 
and go on? 


‘ 


A. I was. 
Q. You requested Churchman to hold off and not take a judgment 
as long as he could, and when he found out you had failed with 
Bissell then he told you he was going to take a judgment? 

A. That is it exactly; I testified to that yesterday. 
Q. Did you give the cognovit in order that he might hold it until 
you bought other goods and put them 
levy on them? 

A. No, sir. 

Q. I will ask youif you did not 
than you bought coods—did not 


in the store that he might 


pay more debts during that time 
sell more cvods than you bought 
from the time you gave the cognoyit, on the 17th of March, up to 
the 3d of May’? 


A. Yes, sir; there were more goods sold out of the 


| store than 
there were bought. 


Q. How long does it take goods to come from Pittsburgh here by 
freight? 

A. If not delayed on the road, it takes them three or four days to 
get here after the bill of lading is made out. 

@. How long from New York? 

A. Eight or ten days after they are shipped on the fast freight 
lines ? 
52 Q. How did Spang, Chalfant & Co.’s goods come? 

A. By freight. 

Q. Did you keep on paying your deb 


lebts right along after the cog- 
novit was given up to the 3d of May as fast as the money came In 
from sales? 


A. Yes, sir. 
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©. You did not pay Fletcher & Churchman, did you 


A. Not that | remember of. 


; 


Q. Did you pay your wife anything between those times * 

\. No, s 

QM. All the money you got during that time was used in paying 
your mercantile debts? 

A. Yes, sir 

Q. The unsecured debts? 

\. Yes, si 

Q The same as you had been doing before 

\. Exactly; and | made a greater ellort to pay them off than at 
any otnel re 


| ’ 


. Was there any understanding between you and Churehman 


‘ 
} ; j } ‘ - « : } . : 1 . +) 
our wite that yo were to keep this cognovit concealed * 


ana jy , l 
A. No Sil it Was hol concealed. 
©. Was there : understanding between you and Fletcher & 
Churehm your Wife that vou were to go on buying goods and 
put them into the store so they could take judgment and levy on 


Cross-examination by Mr. Winrrer, counsel for Mrs. KNIGurt, 


VV ie Vas this 1ot that W s mortgaged by your wit to borrow 
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|} \\ (} | Vou Pi y li 
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\J \\ i at | i yey i>? i ; | 
‘ Dey aed ' * 
2 e store and part [rol t Mrs. kn YoLowned on 
Delay 
’ 1 
. Ho i she owned tl! ) 
i — : ‘ 4 
\. Kig nine years 
sail 1, , m ne Sar . : 
Llow ch of the money pald tor this lot came from the lot on 
' . | ;* ’ 
De] Ware Sw! \irs iN isFilt Vil I 
.* i] 1 } 7 ? ’ ’ . 
A. Six thousand dollars I believe went into that property from 
‘ * . 
| } 
eat te) ‘ . ; Pa \ x —Preeyl 
’ ’ . ’ ? ’ 
" ’ ? " Ban: rT te 
(). Did any of it go into the residence that was built on the lot 
’ 
+ : 
arver\ cis 


Q. Lo whom was that lot conveyed when it was purchased in 


(). At that time what was your condition as to being solvent or 
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em A ny gt 
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A. I thought I was worth $80,000 to $100,000, and $60,000 out- 
side of that property. 
(). How was the $10,000 your wif 
A. By a loan from a man named 
(). How did she secure that loan”? 
A. By mortgaging her house and lot up there. 
Oo (). llow much money did she get in the first place 4 
A. Nine thousand six hundred dollars. That was the pro- 
ceeds of the $10,000 loan, less the commission. 
®. What was done with that money when she got it ? 
A. She loaned if to me and LuVve hie ra note tor S1LO.000. 
(). In whose possession did that note remain after You Lave it to 
her ? 
A. In her possession. 
(J. W hat Was the date of that mortgave and note ¢ 
A. Dee. 21, 1878, | think. 


(). State whether or not the a nount of that note was entered on 


loaned to you procured by her? 
Reese. 


) 
i. 


your business book. , 

A. Yes, sir; and carried there as a part of my indebtedness. 

Q. What was done with the money you got from you wife for 
which that note was given ? 

A. It was deposited in Fletcher’s Bank, and I drew on it to pay 
off bills when they became due for goods used in the store. 

Q. Part of these goods were on hand yet at the time you trans- 
ferred your property to your wife and Fletcher & Churchman, were 
they not ? 

\. I do not know whether any were there or not. 

@. When was it your wife first spoke of wanting security for that 
money ? 

A. When I told her Churchman was uneasy and wanted to be 
cured. I told her about Churchman demanding a cognoyit to 


, 
’ ‘ 


secure his $10,000, and she insisted then that she should be included 


In that cognovit. 


: + >. , ‘; 
XJ. Why did she desir to be il ul Cog l 
. = . ’ ? | . ' +) ’ 
A because she Wished to De made secure, the same as Uhuren- 
, 
. ’ "4 ) . - ¥ . 
man, on the same ground: 
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quest jointly for both amounts” 

A. Yes, sir. 

i, Had you made any payment whatever to Mrs. Knight On ac- 
count of this 510,000 prior to the third day of May, IS72, when you 
turned over the property to her and Mr. Churchman ? 

A. No, sir; none whatever. 

(. Had she any security for it at all 
No security only the note. 

J. You stated you transferred a judgment you had against the 
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‘ould hav ld y r 's, bu : 
could have told you from these papers, but I did not have 


knew they had been made up and were in the possession of some of 
the attorneys, but I did not know whether you had them or Judge 
Rand had them. This paper marked “ Exhibit 2,” showing the 
purchases from March L7th to. May », IS7%, Is correct, | think. 
do not think there were any ought after Fletcher & Church- 
man told me they were going to take a judgment. I am satisfied, 
at least, that there were no goods paid lor after they told me that. 
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1S ] : orrect 1f t shows othe rw ise, | don t KnOW but 
nm) have been som rouds bought for cash, but don t 
Ss s0me Veal O, ana lt Is hard for a man to remem ber 

is to every article that was bought or sold. I could 
ther the goods purchased from Tanner, Sullivan & ‘Tal- 
Ist of Mav. as show! Exhibit 2,” were purchased for 

| don’t see anything here: Exhibit 3 ” as paid then. 
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you went over to Church- 


do nothing with Bissell, but I do 
to take a judgment or not. He 

: vo ahead and tuke it judgment.” | said 

| have done everything In my power.” 


as soon as you saw Bissell and 


. +) 
uu could not do anvthineg more 


but I do not know whether it was that same dav or not. 
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A. Yes. s 

() W hy We d ( ‘hure hm: it} ae ie . this ¢ enovit SO long 

A. req uested him LO hol g o see lf | could not make Some a©r- 
rangemel * with Bissell. 


By Mr. WINTER 


; . : ] ' ’ ] > ] 4 ] ’ _y ™ P 

L). Atte you had SCCT]) Bisse it atid tOouUnad Vou could no. MaKe any 
, ’ ; ’ a ‘ ; ° 

arrungvement, why did you go back to Churchman and tel] him 


*) 


Q. It was _— immediately ufterwards—within a day or two‘ 


OT if 

. ; Lo | — ene nmewt fas at mw r 

d ecause he had been holding nis Cornovit ior me aL My re- 

’ ' I , — ‘ : ae cel ‘ » Bod , ; iy We 
ques id | thought it was right I should go to him and tell him 1] 
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could not do anvthing more W ISS ind he said | vould go 
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right o1 iid take a judgment, and le 
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(). About what time in 1S7? d ve India polis and go to 
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(). Ilow long were vou in Colorad 
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\. I returned in the fore part of A | was gone two or thre 
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(). What understanding had you with Churchman in regard to 
! : “ewer 
confessing this judg ment during your absence ? 


A. It was oly hn so they could tak \dgment if Geo. P. Bissell 
rowded the thing. 

(). | understand you to say Geo. P. Bissell had already brought 
suit; your answer says In January 

A. | don’t remember what time he brought suit; he had not any 
judgment against me. 

Q. You say here on the 24th day of January, 1879, suits were 
commenced against you in the superior court of Marion county to 
foreclose certain mortgages which covered all your real estate. 
‘These were th bissel] sults. were thre \ 

A. I presume they were. 


by Judge Ranp: 


XJ. Did not you Say a little while ucvroO that Parrott commenced 
sul Lo foreclose. Loo ¢ 


| 
A. Yes, sir. 


(). Did Bissell have more than one m rigage 
A. No, sir. 
By Mr. SPEED: 
Q. Bissell was one of the persons who brought suit, then, on this 


day, was he? 
A. believe that is right don t \rediis mn be r the date . the record 
will show Suppose 
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Questions by Judge it AND 


Q. From the 17th of March to the Ist of May, was not your credit 
the East perfectly good with parties you had | ith ? 
A, Yes, sir. 

Q. Could not you have bought on credit any amount of 
vou wished to? 
A. Yes, sir l could have bo ifht SLOO,UOU worth if [| be en 
lisposed to do so, but I did not buy only enough to keep up my as- 

sortment. 

os \) And you did it wit! he hope and 


an arrangement with Bissell and guing on with 
: ” 


iiss ! 
A. Yes. sir. 
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Knight was DUVING as moderately as he could, He bought simply 


what was necessary to keep up the assortment and keep the business 
together. 

Some goods ‘that had been ordered by Mr. Knight came to the 
store after the first of “4 In April, some time between the mid- 
dle and 20th of the month, he ordered a bill of goods, amounting to 
SOU.SS, of Thomas ts ce WV bros.. of New York. The se coods ur- 

rived after the Ist of May, but I could not say how long. 
59 They came to the store after Fletcher & Chureliman and Mrs. 


. ; } 4 } ’ ° ‘ } ’ | 
>)? by 4 seuewhs Ff . ‘+s? 4 7. ts . . 4 ’ 
Kn rnt Had pougnt if out. and thev received thie foods an 
_ ’ ‘5 , s 
pald for then Phe composed no part Ol the (OOUS boug hy l of Mr. 
; . ; + ‘ ‘ 
mF 
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LSet \l ‘\ V raecred ao (Woods Trom that company amoull 
. st) SS ° 7 ; j | . * wier ; tlie roti 
C : esunh 7 was ordered between thie 163 
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tak 3 woods to come from Boston to Indian 
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ii}) Baas 4 ene . Lily i= Wiis Liatri cM ae. Ltt | hapman Valve ( om: 
: ‘ 


preata\ Ol} thi istor Z ot Mav, ind in) Invoice is hever cre dited until 
after the goods arriv: Lhe 
l, when Fletcher & Churchman and Mrs. Knight took possession. 
The new firm took them on their arrival, paid for them, and sold 
them. 7 
C. Neab is a plumber doing business in Indianapolis. I cannot 
het! at amount, $17.74, 1s an invoice of goods or simply 
some goods were furnished him and he returned tous. Mr. Neab 
was owing Mr. Knight more than $200, and this $17.74 was passed 
to his credit. 

Tanner, Sullivan & Talbott do business in Indianapolis. Th: 
amount there, $9.52, was credited to them on the Ist day of f May b 'V 
the new firm. I don’t know what it was for: an invoice of material. 
[I suppose. ‘The new firm paid for it. It was not in the stock of 
is they bought of Knight. 

L. Neil acher, on April 30, 1879, was owing John Knight $59.50, 
and this bill of Neibacher’s account was a running account. He is 
a brass finisher, and we had occasion for him to do a little work 
nearly . every day in the month. 

The bill of the Indianapolis brass or for $24.53 was a bill 
similar to L. Neibacher’s brass finisher’s bill for a month’s irviea 
They did work for us, and at the end of the month they would bring 
in their bill. 
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Peck Bros. & Co. do business in New York. This bill of $SS.50 


may have been ordered in March, as they are generally pretty slow. 
The order was either by letter or given to an agent here. Some of 
these orders were given to agents. ‘They were credited on April 28 
with $1.27 and Ol} April 50 with SS .oU, and if the voods were re- 
ceived at that time the order must have been civen by the 10th of 
April. : 

The Hamilton Rubber Company do business at Trenton, New 
Jersey. ‘This invoice of Slol.25 was credited LO them April ou, 
The goods were in the store when Fletcher & Churchman and Mrs. 
Knight got the pote If the fO ods had been ordered on the 19th 
of April that would have given ample time to have got here by 
April 59th. It took from four to seven days to get goods here from 
New York or Trenton; hardly ever in four days. 

H. MeSharer & Co. do business at Baltimore. That bill, amount- 


ine to $21.26. was for the new firm. I have not anv such account 


OT) thes books. T he Mes] obarer account Was closed he re ne before 
that. I do not know how it happened to get into this account of 
u ods purchased by John Knight. I suppose the Wal) that invoice 
; ’ ’ : : ' 
Appel ed to rel » that stock was because that stock was probably 
cen off from the sules-book and the regular invoice book, and, 
without looking to see whether the goods were in the store or not, 
- Wiis pul down thie re. If the FOO is had been 1 the store 
OU) hey would hh ive been check: d off the Invoice and posted U}?. 
T he “woods were hot in the store, but the Invoice was. All 


the goods Fletcher & Churehman and Mrs. Knight got from John 
Knight ought to be on the ledger, and if not on that book they 
went to the purchasers. The new firm paid for those goods 

John H. MeGowan & Co. do business at Cincinnati. That bill, 
amounting to $14.54, came into the old firm. They had been in the 
store about two days at the time of the sale. 

P. Jewell & Sons do business at Hartford, Connecticut. That bill, 
amounting to $45.57, had been received. It would take two nights 
and a day for a letter to go from here there, and then it would take 
about a week for tle goods to get here. 

Mooney, Tavlor & Smith reside here in the city. Those goods, 
amounting to $54.03, were received by John Knight. 

Spang, Chalfant & Co. do business at Pittsburgh. That bill,amount- 
ing to $549.80, was received here April ove | cannot tell when they 
were ordered ; they were ordered from here either by letter or through 
an agent, and I don’t remember which es the course of business It 
woul LuKe those goods Ohne Wee k LO grt { I ere from the date of the 
order. ‘The date sap pearing on that sheet are the dates the invoice 
arrived, and the goods may or may not have arrived at the same 
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17 because I had information that Knight had not, up to that time, 
.. 3 * Pt ~ we , . , , 
been able to arrange with Mr. Bissell ix that matter up. I don’t 
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remember about his going away; he may have been; he has testified 
' . . ‘ , , , * 
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SO and chert If he was vo aWwity t did nNOoOL Walt nim 
to gv away without securing me 
Wi Lh e gave the cognovit he told Mm he was I1ndaevpted to his 
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wile in oe sum of $10,000, and he would pict to secure her aiso. 


HH said that was for borrow d moni \ that she hi: id mortgage d he r 
property to loan him the money. ‘The reason . did not take judg- 
ment immediately was John Knight kK pt represt nting he Was Ull- 
doubtedly in a position where he could influ nee Mr. Bissell to take 

I cours there 


that prope riy mn ae. 00 nt of his debt, and if he did, o 
would be no necessity of my taking judgment, because that would 
enable him to carry on his business, and he could do so sucec ssfully 
and pay our debt without any doubt. 
| knew the property that was mortgaged; I did not 1 
worth the mortgage debt as times were then. The property was 
valuable property and was cood for the first mortgage undoubtedly, 
but I doubted very much whether, with the second mortgage, the 
property would bring sufficient to pay the two debts. My under- 
standing was that Cottrell and Knight both signed the second mort- 
gage, and that Cottrell gave a deed for his undivided half to Knight 
[ think Knight was on the note too but am not certain. The prop- 
erty was amply good for the first mortgage of $25,000, and if Kuight 
was not personally bound for the balance that was all he was 
62 in for. Mr. Knight told me, as I have stated, that he thought 
he could arrange with Mr. Bissell to take the property for the 
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liability. and Ol) those representations | 


waited. I held the matter, and it run along until about the last of 
A] ril. | think the 29th or 30th. | then had some information, I 
don t 1 vw whethi r FOU ll from Juda Rand or not, that Dissell 
Was pressing this suit and was likely anv moment to take judgment 
on then made up my mind that the only course for me to 
pursue to secure mv debt was to take judgment on this cognovit 
‘ ‘ ‘ 
without delav. I went to Mr. Ayres’ office in the evening about 
half past three o’clock; that was on the 30th day of April, if 1t was 

| 

Sunday ; 1t may possibly have been on Saturday evening, but 


’ 


[| know it was the next business day afterwards that the judgment 
was taken. I went to Mr. Ayres and told him I was afraid to let 
that matter stand any longer; that Knight had not been able to 
make this arrangement with Mr. Bissell and I was going to take 


Pe 
idement « that note and cognovit He said. then. “ If vou insist 
, : egret gs | 
uUpOn It GO ahead ana ao lt, [ told Mr. Avres to go nght uy} and 


enter judgment upon il hen it was too late for my time to go 
} | , : . 
home, and Mr. Ayres said it was too late, but he would go up the 


next morning, if it was not Sunday; if it was, on the following 
Monday, and enter judgment on the cognovit. 
en the cognovit was given me there was no agreement that I 
should wait; it was entirely in my discretion; 1t was given to me, 
and I could exercise my judgment as to when it was necessary for 
me to enter up that judgment to secure my debt. 

After the judgment was rendered and execution issued, before the 
execution was levied, Mr. Knight came up to me and said if I went 


‘? 
— 


on and sold that stock of cvoods under an execution by the sheriff 


that I would get but little on my debt; it would not bring anything, 


the better way was to buy the stock out and take time to sell it, 
thereupon | made arrangements to buy half of the stock, and 
Mrs. Knight the balance, for the debt which was due on the 2d or 
od of May. We took possession of the stock and appointed Mr. 
Knight our agent to go on and sell it. He went on, and for some 
time the stock was being sold out, but as the sales were small and 
the amount of goods that were bought to replenish the stock to 
make the other goods sell about as much, we found we were not 
making ariy headway, and I told Knight that we must stop; that I 
could not stand the expense, and if we could not do any other way 
LO clive me my half of the goods, He Silw Mrs. Knight, and she 
came down and arranged with me to divide those goods. I went 
in there and took my half of the goods out, after having an invoice 
taken. I took one piece and she took another. We took a piece 
about, taking an invoice as we went along. I took my half of the 
goods and stored them in another building and sold them out the 
best I could. 

The money that was realized by Mr. Knight, while acting as our 


al) 


cmt mtn 


agent, was credited upon the amount of this indebtedness. I am a‘ 


little ahead ot my story. I should have stated that at the time the 
judgment was taken, at the time we made the purchase of this stock 
of goods, Mr. Knight had a claim against a bankrupt concern here 
on which he was in aopes of being able to make something out of 


- vv SE — 


wa, 
a 
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the individual stockholders. He told me when I purchased my 
part of that stock of goods that there was ample Sinente ae my 
debt: that he had no doubt of it, but would transfer this ¢ Sain to 
me if in the end | did not succeed in cetting enough money out of 
that stock of goods; that I should have enough cut of this claim, if 

anything was realized on it, to make my claim good, and 
63 give to Mrs. Knight the remainder to make her part good, 

and it was done in that way. I have never realized anvthing 
out of that claim yet, but have been paving out money. 

| was In ear ert half thos coods there from about the Ist or 
2d of May, possi b ly the 3d of May, LS79, until about the first of the 
following August. We were nearly a week making a division of 
those goods. After we had made the division and found how the 
account stood, the amount olf mone \ i had received from the sale 
ot gcoods, and the amount of goods We got under this division, we 
found Knight owed us 82.805. | then surrendered up those old 
notes to him and took a note from him for that balance. When we 
bought the cvoods Knight was confident there was enough goods 
there to pay both our claims, and | relied entirely upon his repre- 
sentations and knowledge in regard to it. 

Q. State whether vou held the cognovit after Knight gave it to 
you on the 17th day of March until the Ist day of May with the 
view, purpose, and intent that he might purchase goods of other 
parties on credit and put them into the store so you could levy On 
them and sell them ? 

A. I did not. 

(). Did any such idea enter your mind or his, so far as you know? 

A. No, sir; there did not. 

(). What did you know about his | pure sh: asing yy goods ? 

A. I knew nothing about it. I supposed Knight was carrying on 
his business as usual there in the hope of being able to arrange with 
Bissell and avoid the trouble with me 

The reason you held off was to enable him, if he could, to get 
through with his trouble and go on with his business and pay his 
debts? 

A. Yes, sir. 

Q. Did you take that cognovit with a view to hinder, delay, and 
defraud his creditors? 

A. I did not. I took it to secure our debt. 

(). Did you purchase the goods and take possession of them with 
a view to delay and hinder the creditors of Mr. Knight? 
A. I did it for the purpose of securing our debt only 
(). gs gt cat amammanl lumen: 
Yes, s 
What was it for? 
Borrowea money loaned to him 
Q. Why were any purchases made after the Ist of May by you 


and Mrs. Knight? 


10—4S 
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, \. Goods v bought small amounts for the purpose of assort- 
Lt) Up tiie oe s LO TOUAKE thy Old ¢ is sf II whi I) we nad On hand. 
. ; 
\/. \) \‘\ se creat Wi hey iM ol 
1. On Mrs. Knights and teher & Churehmans 
i, : VO ever om nvetihll th del Calle except that 
stock croods 


(). Ila Bi ZOU ) vy other source on this In 
‘ . 

" ’ ’ ’ ’ ’ - : : 
debtedness of S1LO,000 except that st K OF goods and this money you 
7 4 | { i 

1. No, sil 
( } llow rhiti¢ eete VQ) PCLUALLTY . 
y H 1 ' 8a se @€ ’ ° 
A. We got in goods from the store 534.556.94 We cot In money 
{ } . 1] aa " 4h, ‘ _ m2) TR De _ | ~ i= oo 
iO] Line (WOOUS SOIG OUL OL LINC SLOT Ali 40. UNG LOOK Aa HOU iron 


Mrs. Knight flor So55, which she aft rwards paid She was rolng LO 
) 


eoutinue Line business. and the re were some tools there. and lli- 
> ; ; 1. l, |] 1_] ao. 1 : _ ] .y ’ 7. 
G4 stead of dividing them I sold our interest in them toher. which 

amounted to S388. which left a balance of 82.805. for which 


’ 
— — 


i s] ,% ae , : - x . . ] 7 ’ _ 
(). Did you know anything of his owing Pliny Jewell & Sons at 


any time from the 2d of March until after you bought out the stock 


John Kn nt cvave ine his note. 


= 

, >» 7 . _ . . 
A. No, sir: I never heard anything about it untii after this suit. 
@. Did you know anything about his owing or purchasing coods 


(~. Did you know he had purchased any of them after the 2d of 


? hie a did you first hear he owed the In anything 
A. W hi l} rect ived ii subpa ha lh this Case. 


r “94 - es — a. a ' } } } ‘ : 
). \ ou say, aiter hearing trom some one that Bisse | was pr Ssine 


— 


= ’ ‘ ;¥ *\ 4 = H i * " 
9 ght, you went to see Knight and told him you 
. , i ° . , . 
would have to have that COPMOVIE pul In ludgment. 
4 ? st . , ] 
A. Yes, sir; after I got the information that that case had reached 


as - : ' a : , er” 
such a stage 1l Was possibvie fol them to take judgment on it, then | 


; “miarh! « in farm ’' hs . aio } } 
went to Knight aba informed blm i was going to take Jud 
this cognovit. 


, Sir; 1 think Mr. Knight is mistaken in regard to that. 


is bankruptcy claim, which you say was assigned to you, 
was against Rumsey & Co., was it not ‘ ) 

A. The judgment I got was a ist the corporation, the Indian- 
apolis Railway and Supply Co., and now we are trying to make the 
stockholders liable. 

Q. You say after Knight gave you this cognovit you supposed he 


went on as usual in his business ? 
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re 
A. Yes, sir. 
, ’ } - » SE ; ~— “7 
(). You had known him for 25 or 50 years 
; a el : _ 5 Be Bil 
A. Yes, sir: he had been doing business with us as an Individual, 
, . 1] i= . 
or in partnership with Cottr 25 vears 
; 
, , 
(). And vou knew his cond : 
} ] } i ’ 
A. I did not knov ivthing yndition except as he rep- 
‘ 
, . , 
resented 16 to me i vel to depend upon thie repre 
. e 
Sentations of our customers 
oi lle was obt ning ioans 1} ub Lbat time 
? ee - 2 | 
. 22 | believed he w is o | lo cd film the mone 
’ j . . , 
(1). He was ob ning ioans m \ is prior to this 


A. No, sir: he was making no new loans: he was renewing his 
old indebtedness to us. Mr. Knight had not made any new loans 
for some time previous, probably a year or a year anda half. He 
had a contract for some work at Peru and I loaned him, I think, 
over and above this old indebtedness of 810,000, some three, four, 
aud possibly five thousand dollars, and at the time that became due 
he paid it up, and I got part of this money he borrowed from his 
wife in payment of that debt, which reduced it down to the old loan. 

[ think that was some time in tlre last of 1877, or during 1878 
some time. 


And further the witness saith not. 


itted by the plaintiffs in this cas that John Knight was 
l\ lable to Creo. w Bisse ll & U.. except ior the first 


. 


l] 
Ri epleetnsione 
| of $25.000 and interest thereon, or that he was only 


4 ‘ meaqr yy) #1) PIacuU ye 
if ils cL p> pve urs bid 22435 ctl Wwe. 
4 


Adjourned until 10 o’clock a. m 


; 


69 FRIDAY, January 20, 1SS2—10 a. m. 
Parties met pursuant to adjournment. 
Pre sent: The Same Aas yest rday. 
JOHN KNIGHT, recalled for plaintiff, states thal Pliny Jewell, Mar- 
shall Jewell, Chas. A. Jewell. and Lyman Jewell are and were, dur- 


ing the dealings and transactions set out a the bill, copariners under 
the name of Pliny Jewell & Sons, doing business at Hartford, Con- 
necticu und were citizens of the State of Connecticut, and 1s in- 
former | believes thev are the sai persons who recovered judg- 
; 
mehr gate cg rg nian set out in the bill, and that said 


judgment is still in force and unpaid and unsatisfied. 

He further states that tlie complainants, Chas. H. Spang, John 
re and 

trans- 

actions set out in the bill, copartners under the name of Spang, 


W. Chalfant, Campbell B. Herron, and George H. Chalfant a 
hing ay fs ota and believes, during the aaaiinanunl 


(‘halfant & Co., doing business at Pitts! ireh and citizens of the State 
of Pennnsylvania, and are the same persons who recovered Judgment 
against respondent, John Knight, as set forth in the bill, and that 
sald judgment is still in force, unpaid, and unsatisfied. 

That execution and return of nulla bona was had under each judg- 


ment, as set out in the bill; that none of the complainants, so far as 
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| 
j | ' : " ’ j ° j ’ ‘ j } : . 
+ , , , ” + : *s 
keep ib a Loe DANK | did not inform anvbody of the existence ol 
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bila COUT ' 
; | | '> 
Cross-interrogatories by Judge RAND 
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} } s . .. r as aries | _— 
it,and that he was not golng to walt any ionge! 


ai lel f ) am | he handed tl 
ment coutessed at once, und he handed tie 
. , , . , : ‘ 
1 up to that time had been in his possession. 
? 
| 


1? 
uA 


oe 


; ment was taken, unless, as 
Mr. Churchman says, the next day was Sunda lf this judg- 
ment was taken on Monday, then 1t was the Sat 
Mr. Churchman I ought to go and see Mr. Kuni 


— 


A 


* 


lg | . 
down with me to Mr. Knight’s store and told Mr. Knight it was nee- 


essary, in his opinion, to take that judgment; that he was not going 
to wait any longer. “ Well,” Knight said, “of course I cannot help 


? 

i 
it, if it has to be done.” He said to me then to take it, so I walked up 
| urt-house, but 
it was too late t rment that night—it was then a 
little after 5 o clock—and the neXt morning, or at least the next busi- 
ness day,in the morning, I went into court and took the judg- 


‘>7) 
aaa 


- 
ame 

j 
— 
poe 
~~ 

; 
me 
poe 
— 
omens 
— 
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66 The way Mrs. Knight came to-be included in that cognovit 
was this: She sent for me and informed me that Mr. Church- 
man was Insisting on having a cognovit executed so he could take 


wee ) . a 

judgment. Shesaid Mr. Knight was owing her for money he had bor- 
’ a ; " ’ 4 

rowed or her; that sue bad put a mortgage on her own property LO 


loan him that money and held his note for it, and she thought Mr. 
Knight ought to protect her as well as he ought to protect Fletcher 
& Churchman. | think she fave me the note at that time: she 
either gave it to me then or at some subsequent time. 
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nd Mrs. Knight concluded to do .and they took the goods 
, eggs 

lown there for their debt. 


, . } : ! ] : i] ; | 

Mr. Knight re presented that there was about $20,000 worth of goods 

} - i + ld b a5 ‘| eka —a ‘ . ; ee ‘ 
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it would invoice out $20,000; t K place \ nh a& day ol 
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two of the time the judgment was cen. J suppose it was about 


the 3d of May. 
Redirect interrogatories by Mr. SPEED 


. 


A. Mrs. Knight sent for me to come to her house a day or two 
. } > ' . ¢ : ' ¢ } , 1] ae by et . 
the cognovit was executed Ir. Knight told Mr. Churchman 


befor 


Lease f 
4 
‘ , ° . , S 41 . — +) wht 
and Mrs. Knight he thought there was about $20,000 worth of goods 
. +] ‘ , + ] »+ 9 ‘| : , : _ nel él — . } 
In the svore, lf Sold OULIN tbe ora VAV. And they OOK tbe goods 


for their debt. 


And further the witness salt 
Francis M. CHourcCHMAN recalled for respondents 
Q At the time this note for $10,000, dated March Ist, 1879, was 


, 
: 


eiven and at the time the cognovit was taken and at the time vou 


; \ ‘ } } , ‘| ’ . i . - | ’ . J , 
and Mrs. Knight bought out the stock of goods on the Is rr od Oo} 
. — — —s 
sas ' atint Benet - helief that Kniel 
Mav had you any intormation, know ire, Ol Cilel mab Ahignht 
a ay . _ ) 4 » ei le writ! 
made this note and cognovyit and s i yvouand her the goods With 
} . . F | } } 7 . a 
tne mtention or view OF Hind ns iciaving, or dadeirauding his 
AS > 


crealtors 
A. I had not. 
Q. What did you understand was his object in making the papers 


and selling you and Mrs. Knight the goods? 
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52 y JEN r A VS. JOHN KNIGHT ET AI 
" 7 ] 7 25 
A But a short time: onlv a few days. according to my recollec- 
eo . . . ,* . . " . . : . . . 
4 ’ . s+ % ‘ ; - | " , } _ ‘ sy ’ ) ‘ . 
LION lam not ire Whether NKNHight tried any turthner negotiations 
rt i> i] 4 - ] ; . | . | . ie . ’ 
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omen 2 
i isi) hold and foreclose L. mortgage on real estate 
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VOU nod i] 
; - vd } ] ese +h ‘ 7 ] ld tl] *f . : 
1 Line ni race show that vou held the mortgage as trustee 
j , ~~ ] | . = ‘) 
whom were vou trustee, and where did they live ‘ 
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re, if ever, did John Knight propose to you, directly or 
, } ] a . . ion 
iny otner person that you should take the property so 
ed in satisfaction of the mortgage debt? 
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We do not wish to put any cross-interrogatories. 
TAYLOR, RAND & TAY LOR, 
Al + hh, fe}, er & hy hman 
HEROD A “WINTER 
Att'us for kliza J. Knight 
AYERS & BROWN, 


) ’ | 
leposition of George P. Bissel! ss pre . b 
fore Henry E. ‘Taintor, a tary pub Stat 
‘ i Cui il il Hart! ra lth ft ' , ‘ ie i! ‘) | 7} 
‘ ‘> 7 } ‘ ‘ '.. . a< ’ > 
Connecticut, on the 3d gay ot freboruarv, Ld50Z 
: 1. , 
Phis dey nn is taken on D the ] Ce n 
‘| | 
HCLIOTN) \\ pe Lille lt) ile | I} a> ~e ee I VU UU 
y . . > ] ! } : } 
Ji Indl where i Phi \ lew rs alr D) Lil ~ loh 
, 
Kn ont and othe are defendal 
nr . ) . —_ i } P : } 
The said GrorGceE P. BISseEtt, ing duly sworn to testify the 
trutl hol nth and nothine hnt ft} h relat ty “7 
truth, the whole truth, and nothing but the truth reiatihne to said 
ba 
( is denoses as follows: 


. ’ ° ° j * + : * . 2 
Examined upon written interrogatories submitted by plaintiffs, 


the defendants walving cross-examination. 


(). What is your name, age, residence, and occupation. 
‘ ‘ ’ 


A. My name is George P. Bissell: my age * O90 years: my occu- 


he ane sal ——P — 7 Tr. 2 a :' 
pation is that ol sr pt my residence 1s No Jo Oprivg street, 
+. 


’ . j ‘ + 
in the city of Hartford, county of Harttord a state of Connecti- 


iv (.). 2. How long have you been in that business at Hart- 


ford ? 
h. kine Diehl sites 
Q. 3. Did you, in 1879, hold and foreclose a mort 
you, Tk : : 
belonging to John Knight, situate at Indianapol 
in what capacity did you hold it 


‘) 
heen! 
1 
+ 


Indiana: if si 


} 


age on real estate 


, 


A. held and foreclosed a morty reon real estat in Indi “lis — 


Indiana, against the firm of Cottrell & Knight, said firm consistin; 


of ‘Thomas Cottrell and — Knight. I foreclosed said matteeen 


in 1S79 I held it as trus 


(). 4. Did the mortgage <l that you held the mortgage ag trus 


A. It did. 
Q. 5. For whom were you trustee and where did they liv 


A. I was trustee for the holders of twenty-five bonds that were 


payable to bearer and held by parties r siding in various places. 
Q. 6. Had you any authority to accept the property in satisfactio1 
of the debt secured by the mortgage 
A. I had no such authority. 
Q. 7. How long would it have taken to obtain that authority, 
obt _— able at all? 
I cannot tell; it might have taken weeks. 
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ight first propose to you, di- 


° \) S. Whe | ever, G lobn IK 
\rectt' r ul rough rn othe r persot, that You should li ike 1 he prop- 
Cl . wed 1h Satistactiol t tl morteave debt ? 

: ollect that he ever m ide such il proposition, ( ithe r 
| ! . | was in Indianapolis on the 18th of April, 
IST | ! "Sth or 2O fthesame month. I have no 

Nin INI } LAtaA vt lie r tinie | te not recollect 
( rsiil wit! Mii K nicht about this matter 
' ‘ ™ \} 
: rl remember no at 
rare . 
~ vas | . what 
\ » 7 { } - ] \ ~ 
t LORG!I - ISS] 
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H laintol notary publie in and for the State of Con- 
necti yin said county. hereby certify that the above Georg 
Y Bis . y me first duly sworn iccording to law to testify the 
LI} truth, and nb thing but the truth r elating to said 
) . foresaid deposition was reduc fl to writing by me; 
th; t parties in the action in ‘which this deposition Is 
taken were present in person or by attorney; that said deposition 
WaS taken al the othe f th sald George P. Bissell, No. 307 Main 
street. in the citv and county of Hartford and State of Connecticut, 
on the 3d day of February, 1882, between the hours of 4 p. m. and 
t) Y) Lue SHIG GAY 

in I I iv whereol | t ive her unto set my hand and official 
seal. at said Hartford, this 3d day of f February, A. D. 1882. 

[SEA] HE NRY KE. TAINTOR, 

| Nof a bhe ain and for the State of Connecticul 
\) d AILerwal is. to Wit, al the November Lern) of said court, 
SO , Sth day of March, 1882, before 7 a Walter Q. 
cares ldge as ator said, the followlt ¢ further proceed- 
mes in wilt Ovi entitled caus mat Ye 

Ci the complainants, by Rooker & Hatch and Horace 
speed, Ul olicitors, and file their exceptions to the master’s report 

hel he words following, to wit 


ox te) t . lainants in this cause to the report made 
herein on February 22, 1882, by W. P. Fishback, Esq., master in 
ri ‘y of tl whom this cause was referred to take 

ne, with his findings thereon, to this 

1S5—: 

rst 1 master has not reported the 


fatal variance between defendants’ several allegations in their 


1 CAUSE 
. , . 
Kirst exception. for that the sar 
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answers as to the nature of the consideration of the alleged sale of 
goods on May >. 1S7%. and the basis thereot and their allegations us 
developed in the evidence. 

And complainants say that said report should show that defend- 
ants’ answers all allege that the sale was made for the invoice value 
of said goods, whereas the evidence is that said foods were not In- 
voiced—were transferred without reference to anv invoice ; that the 
only approach to an invoice was Knight’s guess as to their value, 
and that they were not taken at that guess, but in satisfaction of 
the judgment of May 1, 1879 


. . . . , , , ? 
second exception. For that tne Salad master has not reported that 
.% ‘ . 
: 


’ : ) ° 4 _- . ’ 
: : ‘+ » wen * : ' _ . j 
the collateral note given March 2, 1S79, was for the same sum as thi 
P oF . » ? } } ¢ ] : ] ¢ ] | * 
: : ? . ‘ : : * ’ . ' ;% : 
amit Ui Uist original Howes, ANd Liu Said OFIYinal notes matured iatel 
: ' o> ~ : : : 1} . ’ 
fixe Nia “pol | ‘ i Sis. } — . 7, “<> | to ‘ hy 
Lhhaana AVEC 2, Si:-?, and that theretore the coliateral note and the 
. } tler wm Ramana $i . _ wun of 
ldgment subsequently rendered thereon were not tor the same sum 


iis he O! iginal notes, 

Third exception. For that the said master has not reported that 
the original notes were not surrendered up at the date of the alleged 
of goods, May 3, 1879, nor until long after, to wit, August 12, 
LS79, when defendants had a settlement among themselves. 


_ 


x 


all 


fourth exception. For that the said master has not reported that 
said alleged sale of May 3, 1879, was in consideration of and to sat- 
isfy the preceding judgment of May 1, 1879, which judgment he 
has rightly found was in fraud of these complainants. 

Fifth exception. For that the said master has not reported that 
the lien of the execution, which he has rightly found was fraudulent, 
was still held upon the coods at the time of said alleged sale. 

Sixth exception. For that the said master has reported that it was 
“admitted that any other creditor could have bought Knight’s 
goods and taken them in satisfaction of debts on May od,’ whereas 
one of the very points most strongly urged by complainants, both at 
the hearing and in their brief, was that by taking judgment and is- 
suing execution Knight’s goods were covered up from his creditors 
so they could not have levied on them nor bought them of Knight, 
except under the cloud of the execution, and that until defendants 
released the lien of their fraudulent execution and satisfied thei 
fraudulent judgment they continued engaged in tl 
transaction—continued to be tort-feasors as to all other creditors and 


, } 
eir fraudulent 


could acquire no rights as agalnst them. 

S] Seventh exception. For that the said master has not re- 
ported that $ worth of goods were sold by Pliny Jewell 

& Sons, April —, 1879, to said John Knight while said cognovit 
was being held, so that Knight could go in business 
Mighth exception. for that said master has not re port d that on 
April —, 1879, said Knight gave P. Jewell & Sons his acceptance, 


: 
; 


? 


navable June —, 18/9, for the bill of eoods obtained in February 
—. 1879, and thereby obtained an extension of credit, preventing 
them from suing until after the pretended sale,and thereby damaged 
plaintiffs as deeply and in effect the same as if the goods had been 
sold at that time. 

Ninth exception. For that the said master has not found that as 


Fh Oa eee tee ee 
se 


, wince ses sii : ehcp re 
Fi ea Nel pulltehbliiaptd +. etl 


INES rEWEE!I wT Al VS. JOHN KNIGHT ET AL. 


~ 
- 
a 
ae ot 
_ 
— 
- 
mmm 
; 
— 
” A 
- 


ioht held the cognovit at 
Cnight’s request so that he could go on in business—they knowing 


thi which made every purchase by him on credit a fraud— 
: by became privies or coconspirators with him in the 
1} = 18 the ¢ : where a der d IS withheld from record LO 
en crantor still to have credit—they were estopped from 


. . , 
Lting 1) cialm against sui h erantor until the ereditor ae- 


ad } } } : , 
fy | is sfied as : debt. which could only have been and 
: ; 
was iuse ot sucn their act. 
| y¥ceDpt i th it while the said master has found that 


he cornovit lgmel d execution were fraudulent he has not 


‘ . ’ ] 
j . ; > rt 3 ' ‘ ‘ a ‘ 
~ { . Lait O SALISIY SUCH JUGCLZMeNtL WAS ALSO 
+ : 
mieve CX Said master has not tound that 
- ' r . , WLIOn Was pon the fFOOUS, 
x . . , 
7. ; 
litors, the defendants con- 
. : , ] ,% ] ’ 
‘ we : 4 . cLiidl 4 Li o | hat a4’ 7 
" 
* ; 
7 ™ : * > 
i ¥ _ ~ i i il ] il 
> 
: - : ‘ ‘+; we i= 
~ ~ ’>ry) | i 
’ .? 5 «i 
, | 
> 
| HATCH 
r ¢ 
' iN PUT ‘ tic\ i‘ 
’ | @ NS 
‘ .' i si mi? 
~ ; ’ fs 
7 1 > ' &® 
tnd . \ ) said court, on the 9th 
" ~ = \\ . ' } ‘ ’ | *) .% ley “¥ 
Li i i ’ i " ' T Oiaactiad Lahages | Pe 
75 . 
ATS = j | | , | I ‘ i ~ iti [ i LOOV’ CntLitied 
‘ eC We} + ; 
. ’ 
4 * ‘ 
rs anlage the ring heretofore heard th 
; " ‘ . ‘ 
c is x Htions to the masters 
> 
: 1 
rey ' CAUst i & i report Ss LerevyY OVC! 
; : 
j iit ‘ 
| 1 } ‘7 . 
. # " ' :  % .% “> ‘ ‘ 
An ian her and Churchman and 
— ‘ 


: } , * ie , : A } 
I iza J. NnIght ipove cause. ANd DV UN 


” : : 5 want i] ~ NICILOrTsS miove 
2 ¥ + . i] ’ + +) , 
cou reco ls » the master with special in 
ST } 
. J 7 
e di mov CO that the report of the master be 
o 
, 
recom! | to s | wit! structions to find and report 
, 
the s of lefendant,. John Knight. to each of the 
1} 
| iis | | - itis , Lone adat OT thy Miieyed frandulent 
) ‘ ] j | ' oP 4 . 
ey. ransier | : NV] or] t » the defendants, Eliza J Knight 
‘ 
* aA am : . " 4 + _— te 
and Francis M. Churehman, and Stoughton A. Fletcher: also 
the amount of the btedness of said John Knight to each of the 


‘letcher & Churehman., at said 
ebtedness of suid John Knight at 


om. 
ay 
~ 
— 
“ 
* 
oe) 
- - 
7 
—) 
— 
— 
—_ 
Ce ml 
ed 


atm il 


PLINI 


Ge 
. 


id time to at 


tY JEWELL ET Al 


iy and all other p 


such persons and the amounts ow 


amount of the 
tracted after th 
by the defenda 
realized by thre 
John Knight.o 


ceived by the mM, 


cannot find an 
such further ey 


indebtedness te 
e 17th day of 
nts, Kliza J 
m from the prop 
r the value of su: 
and if 
report said facts 


idence iS Tay Ue 


| . . at i. 
and report said facts. 
ry 
Ww 
e 
ae 
‘ . a > ¢ : 
And atterwards, to w 01 
, | j -_ 
| . : 
erm OF Sald court, deTore ( ri 
; ! | ° 
is Oresialad | i io \\ | ri 
| , 
( ise were had, to wilt 
; ;» 
Comes now William T. B 
» 4 . ° - 
. | = | . ; 
\\ t 
. . > | . ; 
: : i a : = ~~ 
> — 
' li | i. = 
s °¢ 
\' 
=7\ ‘ | r> 
*% e - 7 . 
\\ ~ (ru ~ 4 ¥ 
7 
‘* >. ' 7 kh 
' , * 
: . > + : 
: \ a : J ; 
: . . 
der of W.'T. Ba \ 
\ ih ;”) al ¢>r*T >... | ~ ‘ 
_ : 
| ’ Besta - vs : 
20) ‘ ‘ Aiitiil ' : , il -* cat 


, ; 
‘7 ' ’ ' ; ; -_ ; 
i A ct TiS ‘4 ac 4 ' ‘ ri 
’ ? i * ’ 
’ ‘ 7} ? ’ , 7 
miuvMen»n Lees eats iit) ‘*? ()i 


. .% " : 
hove nd all defenses on the @! 
| 
’ ‘ : ‘ ; . 
iS | yiment th it Mav ve Yivell VD 
, 
, * > -« 
either of then 
/ ’ ' j ‘ " 
Lhat said nou is ioOnge Dis ij if 
ry <) 
sum ol SOUU paid on keb’vy 22nd 
’ Ion loreyn ‘7 , “ ty rr 
cit LYS TTiCiiv OFF siiiti LIOL Banat 
y 
the superior court of Marion « 


who on 
which 
prays tne court 
this cause and 


‘= 


said COSLS 


‘ 

th, ’ 7. sryta tt 
viit Salad Prachi tdeial 
ior permission to | 
share Im the trust 


IOHN KNIGHT ET AL, v 


~ 


7 


ns, with the names of each of 

to them, respectively, and the 

| sald po rsonus which Was COon- 

. also the amount recelved 

i i & Churehman, or 

r insferred LO them by sald 
) : 


R, RAND & 
D& WINTER, 


LAY LOR, 


, 
\ cyt Wear i \\ \] iS 
» * . 44 : - + \ 
a] , 
: 
: \\ ii (>) { } ty ~~ Tt) Lidl : 
“aaa " _ 
i _ 
. 
+ « ° 
: > rT. ¥ ‘ "4 ; 
‘ x é 
os 
¢ 
>” ™ - ; \ | o 
* > 
> 
\ i> 
- 4 


. 
~ 
’ y + « me ae 
~_ ‘ : ~*~ 
: x ‘ ' 
~ ”~ ’ 
4 
_ § ™, »? t 
: ; : _ _ 
— 
. ‘ , : 2 
( : & 
. - ; 
. ’ ’ - : 
t rie t : ~ 
ivi at : : 


. 
" ’ : ' " ’ + ' ‘ 
th O upp st . Iaws 

i 
" 

' ‘ ° , ’ ° ’ 

4 , 4" i Vi 1) = menut . 

: 
. i 47 
, ; ’ 
LllGgg LOM pay nt of this 
| 
1; 
. ’ . + 
the extension of the time o 
} ' 
> 
icr Ol holders » LHem Ol 
* . ’ ‘ re% 
JOHN KNIGHT. 
’ , , , 
14 TT. 7TrTV yy ’ ’ ry 
| ‘3 Paha Y CALiLPaa i, CACeCD Lie 
. ‘ i 
- ) i] . +} ’ sogeey * , " 

; bila iit Ta! ivi recoy- 


. 4 , 
: , ‘| : tr 
ion the oVth day or June 
' ] ’ j } ‘ 
. > ? , 
O Lilie snerit ; Lidd COUN \ 
ereon Ol ne property ; 
} . 
" . 
eete and s I Barbee ni WV 


rey lon. 05 Seat ee os. gh Mees oe is 
é > ae oS 508 ie RO er neti th, neal ada Bt eis cei aes ae ne be ig i a ein allan otal "SREP we 
fis ;* 


| . eWrEHI!I he] \] ls POTN KNIGHT ET Al 


/ ] ,s wee | " ] ' i 7 . 7 ¥ ~ , . . , 

by this con} e proceeds of the property of said Knight turned 

: over Dv hitm fT Lie ther defendants in this cause. as stated 1) the 
Dill Ol ¢ I | nt nerell 


WILLIAM TT. BARBEE, 
JOHN R. WILSON, 
[lis Attorney. 


“~~ 


’ yy, " 11 yy . 
Leia i) ,\ i | wi SIP ' f 
: bear] gt Tay ) \ 
ind eC] 3, to wit, on the ¢ iday of June ISS2, at th AY 
) | the Honorable Walter Q. ¢ | 
: ~ . i Pat Lil PEELPEL CUPL ‘titel x TCs Miaitti. 
} }: 
$4 : resaid, the following further proceedings in the 
i : 
Lf were nad, t Wii 
. " ; ‘ sa f ; " . 
‘ ‘ | af Niu ial nsurall ' ‘ mmpany, by 
'> : 
> \ | Beck, its si rs, and files its intervening petition 
: 
' ‘ ‘ "7 ‘ ‘ 
J i Ji ’ Lic \) ’ 
Li Dove } O} s not pon. Ul nies 
: t 
QO \ I Le] rl | we 1» ti At} ' / ayy ISS“? { 
é ’ si 1 * iJ} > | Pid Z4etN (ict \ Ji he, ee «A 
j | ' | | | , 2 } " 
\] term of said court, before the Honorable Walter Q 
{ ; ] ; ’ , ; ‘| ’ lt ‘ 1 ’ y* + : ‘7% a ly » 
rit Si i af aitvics i ‘ bkOlLLO\W ‘7 iuil iil Dproceecain it) Li¢ 
' ; 
Dove Cri it . | ~f{ VV 4 i) (j LO \\ | 
' , | Peome : : 1; :, 4 
L_omes rw A \ vers, D\ race speed, nis Sol Lor, Ali nies 
. ‘ a . c :% . 
, ~ i | ‘ ‘ ' I sa A . { : ri : ai i ‘ _ I ‘ i ‘ 3" J I ‘ | - i } j i \\ ’ | i Be . ut } VW | I 
i St Bw eM RP Sete: semen On 
1. M. Byers ii. M. Byers, copartners under the firm name of 
4 
4 5 i » . . > ’ | ” ; ] i] ‘ . < 
\ \| 3 ' ~ iN » BV BFE LON Led LO Lite COUT Liat Lf ' retotore, LO Wit, oo 
: , ’ ‘ . 
. * 3 ’ ’ * + * " ; ’ : , } sy . . ve 
: iif CS erein Vivel LILES rracvors, D\ i@ir said firm name, 
er 1] . 
j ; + , ‘ c , ’ , . ; . ’ ’ 
grew two araits on sala Jonn IN iy] which he iccepted DY writing 
‘ . } ’ } } : 
> i . ¢ ‘ sis ‘4 : ’ . 
ACTOSS i ‘ i< t L)i Cil il VW iiif if (ih - itid] “LC pal cs were iT} thy 
Wo! , ‘ +% * if ‘ : cy Tey WV . 
' AXA « | er ai’ ; ‘ ii ' i 
, ™ snk +) i] | ‘ 
| &rTSBURGH, J Oil Sid 
;" > ‘ ? _ , 
rour } ths aiter date pay to the rder of ourselves seven hun- 
+ ” ' : l 
cit ; rt rhe aL Ts \ } I r Ved \\ ') Ox, He (vy OT) 
Ni ‘+ Vi : 1 ' _ rv : . ii} | 5 7 | ‘ / 
. \] }} , T> . 
a | vy \ ’ sy ERS IND CU 
| , i? ] ’ | : 
Nii is i ) i il * ' é 
. Sone 
}? < 7 Al Piel IS,7% 
: s & : ; ~ e 
. ‘ . : , } 
: ” . ~ # boat } ' . ' } . Ty OLS vi ; iii eaeee 
' S wa rt 


» i sii ij we i] 

* ] | ‘+ ’ +} ’ ¢ +} . +] le? , 
| said raits are due, wit! rest thereon from the date ol 

j } , , , 5 
maturity of each, and wholly unpaid, and said narrators now pray 
: , - . . . . 
the court for permission to file this thr Iirintervening petition 1n this 

: . ’ 

t . . y . ’ : > ¥ . 
enuse and snare In the trust ftund heid or which may be held by 
— a7 

} } a ; ee } F ae ‘aoe @ 

this court—tii proceeds of the property ol said John Knight fraudu- 


PLINEY JEWELL El 


| ? 


lently turned over by hi 


! 
stated It) thre bill of comp! int 


—_ ‘ : 
oF \ {j ' Lf i \ iz ~= i \\ 
t | Lets ] ™ ; . 
iit aay | 1 
‘ ’ j 
" '% : | 
Crresnam lige as arores i, 
" 
, 7 y> TF ¢ . . : 
Lit cit? \ CLILILICad Ca =f ‘ee 
’ ] , ] 
’ t | ’ ; 
. Ol CS TOW tif Lif bhMact ll 
; ’ 
(>t fitidi CaOotri i tL ist) rie (*¢)T)) 
} | } 
ef " 7% : ayy : ’ 
CU t bavilly il i ' **\@& . i Seat 
7 
yy 7 ’ ’ ' ri > ’ 
aitits, Suv Crs LQ wiat COUT | 


testate, contirming by his Wt 
] } os 
gagetendant, § hurechman, mov 
] } ] | ryT+eFf j ‘ 4 
MeLcnHnel iy SLIVWSULILELLCLU AS « cit 


. " " ;7 : : 
‘ “y 7 . ‘ ’ ' ) @ ; ; p : ’ ‘Ti 
rE De niOoOrTrTesalad, Line rOLOW LLY Lurtl 


3 
eause were had. to wit 


’ 7 > a y)} cy yori y) ryery ? 
rate intervening pet s here 
Ing, to wll 

] ’ 1.7 

The Hamilton Rubber Compa 
’ rv , ] . +] ] + ’ +] ~*~ 
bOuil oP uUnael wii' miWws OO] if ; 


7 
ee ee eee . Bs 
; ‘ 48) is wit 1 { } rat =i : a 
> » , } , 

} : ¢ | ; ’ : - ; ; ~ " 
ii ri » LI1CTeCLO a4 i‘ i i 
‘ ’ 
r\) . *% ' ’ 'y\?* ~~ S , 
; a : ea ." i ‘ ° ~ ~ «= & . 
4 . 
’ ° 
, > ; 7 ™~ 
paid Md iV ul vs 
a 
¢ . 
owl 
» " > | 
2OO9 ! ! 
e [ae em ode 
; ’ 
>» . 7? s* ss) 7 . , 
J ‘ veal biti Laci i wae, 
- , , 3 , 
od ’ > — : ' a 
a\Ee ‘ LAA QLRE ohbtta \ ‘ ’ 
" : . . : 
. — : . »? bs ‘+ . 
~~ MOriie ys ies, With ii ~ai' 
oo x 2 ' 
, r ’ ’ ’ . 7 
Lait ij. icy sti) atiiti 7 
7 . , 
: : : ' »} +} ’ ‘ 
eee. bats Indiana Vililie ACLS . 


paid to maturity. The draw 
sentment for pay me nt. prot st. 


ment of this note. 


Endorsed: John Knight. 


hOTIN 


| » 


sy HORACE SPEED, 


A 
M4. 


KNIGHT I 


M. BYERS, 


M. BYEI 


rey? 
’) 


; 
‘ ~ 


‘phy 


( 
? 
\iav term of said court. on 
efore Honorable Walter Q 
: YF TUFrLbOer pPproceealings 1D 
’ ’ ? ’ } . 
; M. Churchman, bv his solieit- 
, , 
: > .. , - nm 
s by their solicitors, and thi 
nang in lavor ol COM paid 
1 . ' : 
os a on , _ ) 
- (dav ol Keb} lary. ISS 
, ’ , , 7 is 
" ’ ’ ._ ’ ° ; . . 
SOldL HIS Inbverest Ih the rm 
t Ry ’ } t . 
| ; 71 . > j -? : 
 s LC TIC] Ltidd LELCTCUILE! dis (j 
‘ ,* 1] “.r | + | ’ ‘vy ’ + | 
resalt and biereupon cvlit 
j } | 7 ‘ ' 
’ ' , . » | 
Iirt toat the said Stougnton J. 
’ ’ ’ . 
: ’ ‘ " ’ eta , 
iT} LOS Still ; ; i} piace oO} 
| ’ 
tm) is overruieud 
] ] ) | \ 
, = t ~ , . 
| of July, 1SS2, at the May 
Wal iresham, judg 
\ Atel i, (yresham., rLit iO 
, ’ ‘1 . , 
; . . , : ’ 
lings in the above-entitled 
= . , 
, . e « ot a . and 
‘ Tia prMaTLS ieete BI itcniord ch iit 
. : * , i] 22 ‘ 
r soiicivor, and bie LileIr Se@pDa- 
: 
} . aah 
. } 2 y ' i 14" 
pectively, 1n the words Ioliow- 
, 
rporation organized and ex- 
New Jersey, represent to the 
= . : P = 
i ye ,% . . . 
moO CXCCULCU, 1 paviInell 
- j ; . 
ses . . » | 
. & : or, . ~~ =e | ruil lt) KiXx- 
, 
+ , 5 , > es \ ; ’ «¢ --. 
' > Eat 7 ii : is vt 4 
we . . + } 
\\ Fz ; i co Lilit | 
. ras , 
VOrUs ANU TNLUTes lOLlIOWLDY 
4 + + — 
: j ‘ 
s, InpD., J | ISid 
. y Ry > 
ruer ¢ NDIY ( 
| ® : > 7 7 
i? s4i o> "—' itl a , 1) ‘ . sity” 
> 
* , 
. . . * : , ss) i)? 4 i 
4 | : ‘ q ; ; Lact’ eeea' ; 
7 ma’ , } a? > — t ] » 
rie_tCcuers i> A. picid liiti- 
™ . ¢ , . : . + % 
i ii \ rt i WwW Ler Ifo 
, , 
’ ~ » > > F ’ " ’ t »>) 
rest Ol) LOIS DOLE DAS VU il 
naorsers severuliiy Waive pre- 
> 
; . “ito ‘ . i. \ 
otice of protest and non-pay- 
- 


JOHN 


KNIGHT. 


] yo ak. 

And said 1n 

. . 1] : 
words foliowing 


— * 
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Mr. John Knight, Indianapolis, Ind., bought of E. W. Blatchford 
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Mr. John Knight, Indianapolis, Ind., bought of E. W. Blatchford 
and $ & 10 North Chi Inton st. 
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Mr. John Knight, Indianapolis, Ind., bought of E. W. Blatchford 
and Co., 70 North Clinton St 
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Mr. John Knight, Indianapolis, Ind., bought of E. W. Blatchford 
and Co.,70 North Clinton St. 
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Mr. John Knight, Indianapolis, Ind., bought of E. W. Blatchford 

and Co... 70 North Clinton St 
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YO And afterwards, to wit, at the May term of said court, on 

the ith day of July, 1882, before Honorable Walter Q. Gresham, 

judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: : 

Comes now Francis M. Churchman, by his solicitors, and also 
come the complainants, by their solicitor, and said Churchman 
moves the court to recommit this cause for reasons specified in said 
motion; and the court being advised in the premises overrules said 
movion. 


And afterwards, to wit, on the 19th day of July, 1882, at the May 
term of said court. before the Honorable Walter (). Gresham, judge 
as aforesaid, the following further proceedings in the above-eutitled 
cause wére had, to wit: 

Come now Peck Bros. and Company, by J. E. Florea, Esq., their 
solicitor, and file their intervening petition herein in the words fol- 
lowing, to wit: | 

Peck Bros. and Company, a corporation duly organized and ex- 
isting in and acting under the laws of the State of Connecticut, 


> 


se 


respectfully represent to the court that heretofore, to wit, at the date 
{ e] nh ove said onl Kg executed to said Peck Bros. and 
Co. | promissory note for two hundred and forty-six & , 
lollars, which n the words and figures following, to wit 
9246.20 INDIANAPOLIS, IND., May 16th, 1879. 
One year after date I promise to pay to the order of Peck Bros. 
and Co. two hundred and forty-six and ,*5; dollars and ten per cent. 
attorney’s fees, with interest at seven per cent. per annum from date 
until paid, negotiable and payable at Fletcher's Bank, Indianap- 
Indiana, value received, without any relief whatever 
96 from valuation or appraisement laws. The drawers and en- 


dadorsers severally walve pre sentment tor payment, protest and 
iotice of protest, and non-payment of this note. 


JOHN KNIGHT. 


That Said note was given 1n settiement tor foods, wares, and mer- 
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chandise sold and delivered by Peck Bros. and Co. to said John Knight 
at his instans and reg ue st on and betore the Ist day of May, ls7: 


‘ 
that said note is due with interest thereon from date, with attorney’s 
| } | holly unpaid; and said narrator- now prays 


the court for permission to file this their intervening petition in this 
1 ) j eas Co. + ] ; } ae : , . er 
cause and share in the trustfund held or which may be held bv this 


court—the proceeds of the property of said John Knight fraudulently 


transferred over bv him tothe other defendants in this cause. as 
} } , 2% : . 
stated in the bill of complaint 


PECK RROS. Anp CO.. 


By JOSH. E. FLOREA, Solicitor 
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spective intervening petitions herein in the words following, to wit 


lnte "De Ling P tif, yn nt Wal j yr th Manufacturing Company. 


The Walworth Manufacturing Company, a corporation organized 
and existing under the laws of the State of Massachusetts and a 
citizen of said State, represents to the court that between January 
15th, 1879, and April 4th, 1879, the defendant, John Knight, bought 
of this narrator on credits, averaging June Ist, 1879, as maturity, 
goods and merchandise to the value of $545.64, and on the 3d day 
of February, 1879, accepted two drafts drawn on him by the narrator 
for $488.54 each, due at 90 and 120 days, respectively ; a bill of par- 


ticulars of which purchases and copies of said drafts are filed here- 
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with as parts hereof, marked “ Exhibits A, B, and C,.” 
that said bill and drafts are cit hy long Ast due, with Inte 
from maturity of each, and wholly unpaid 

Wherefore the | 
tition in the above-entitled cause and to share in the 
the creditors ot Sold Knight, and for 


narrator prays leave to file this its int 


ne’ in this cause to 


ee, 


proper relief. 


WALWORTH MANUFACTURING CO., 


By HORACE SPEED, Its Solicitor 


SPEED, Of Counsel 
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To John Knight, Indianapolis, Ind. 
Ninety days after date pay to th » Walworth 
lacturing Co. four hundred eighty-eight d 4, 
ceived, and charge the same to account of 
WAI 


No. 346. k. C. HAMMER, Treas. 
Protested May 7th, ’79. J. 
JOHN 


dollars, 


Accepted Feb’y 3d, 1879. 
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ilworth Manufacturing Company upon ‘said 
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dial ipolis Keb’ y 3d LS79, pavabl LO Line ord r 
On bn omevy a s from said date and the other 
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ich Graits are aiso nereto annexed: and also ior 
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has received no payment thereon. nor has anv 
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holds no security for such payment: and there 


the same except by an unsettled claim of 
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loht against said corporation tor the sum olf about 
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1e full amount of said drafts, 
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7 with said costs and charges of prot re a. SO77 OS 
PN eae ssiabi sat ae neliaaell i ihe eee 1 53 
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103 together with interest on ee their maturity » making 
in all the sum of fifteen hundred and twenty-six 5; dollars 
($1,526.25). with interest as aforesaid. is justly due and owing from 
said John Knight to said corporation after the allowance of all credits 
and discounts, subject, however, to the deduction therefrom of the 
. claim of said John Knight above referred to. 
j GEO. L. RICE, 
Asst Treasurer. 
(COMMONWEALTH OF MASSACHUSETTS, | 

f ounty of Suffolk, City af Boston. 

Subscribed and sworn to in said city of Boston this twentv-tirst 
day of July, 1882, before me, Samuel Jennison, a commissioner of 
the State of Indiana, residing in said Boston, duly commissioned 
and qualified to take affidavits, &c., for said State. 

In witness whe reof have hi reunto set my hand and official seal 
at said Boston this 21st day of July, LSS? 

| SEAL. | Ss a L JENNISON, 
Commuss > ealte Lita Ln Boston. 
a And said intervening petition of the Goulds Manufacturing Com- 
pany is in the words following, to wit 
The Goulds Manufacturing Company, a corporation organized and 
existing under the Jaws of the State of New York and a citizen of 
suid State, re pre sents to the court that heretofore, to wit, on the 15th 
re of Fel ruary, 1879, the defendant, John Knight iccepted 
104 a draft drawn on him by the narrator for $253.12 at 90 days 
fter date: and afterward, between March 17th, 1879, and 
April 30th, S79, both inclusive, bought of the narrator goods and 
merchandise to the value of $393.05 on credits of GO days, a copy of 
vhich draft and a bill of particulars of which purchases are filed 

herewith as part hereof, marked Exhibits “A” & “Bb,” respectively ; 
that said draft and said account, the latter averaging due June 

- Ist, 1579, are bot h du e and wholly ut paid, - 

Wherefore the narrator prays leave to file this its intervening 
po tition in the above-ent! tled caus and to share in the trust fund 
arising in this cause to the on litors of said Knight, and for all 

\ other proper relief. 


GOULDS MANUFACTURING CO., 
By HORACE SPEED, Its At y 


HORACE SPEED, Of Counsel 


hi 


’ 
i Li 
,- 
' 
i } 
; 
'% 
s 
‘ 
>) 
‘7 
we 
’ 
7. } 
- ; 
‘ 
: 
’ 
. 
i 
: 
i} 
; 


—_ 
ae 


pry 
7, F 
, 
na 
.} 
i 
,», ; 
Pct } 
! 
i 
i 
i ‘ 
> Tt 
ee 
~ / 42 
; 
Peet. 
’ 
; { 
i 
' 
' 
i 
‘ 
a 
fsy 
o 
" 
4 
i 
: 
— & 
‘ 
; 
. 
’ 
j 


» © 
> 
} 
Po 8 
; 
. « 


oe iV 


: 
: 


‘oF ti: “C) 
is. Fel ij Lol. LS, {). 


e Goulds Manutactur- 
ars, value re 


H GOULD. Treas 


KNIGHT 


_—s 
—s 
—— 

— 


| 60) 


i. = 
: Je ar 
Lied if 
‘s,) 16. 
: "Fil 
> y aed 
Ao (U 
’ ‘ cy 
| *) ; 
"7 18) 
| ) 
ii} eis. 
;*s Big 
tives 
> 
} 
it) ‘ 
A\ 
: 
i. ~e 
. si | 
. 
it~ J 
~ 1] (hi 
. 
ae +? 
4 és 
>. —_ 
zm. i> 
4% 
- iaep 
‘> s>e> 
a 
IS OO 
— > 
inenes an , ZY 


Le aN ESN mR 


PLINEY JEWELL ET AL. V5 


April 12. 1 #4, Fig. 283, mounted 


me 


rATE OF New YorK, | 


Ol Ny necd, ' 


; 
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JEWELL 


ET AL. VS. JOHN KNIGHT ET AL. 


EXHIBIT. A. 


PENNSYLVANIA TURE WorRKs. 
PITTSBURGH, Feb’y 10th, 1879. 
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PENNSYLVANIA Turn) WORKS. 
PirtspurGH, Feb’y 17th, 1882. 


bought of Joshua Rhodes 


[ of Joshua Rhode S 
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PENNSYLVANIA TUBE WORKS, 
1} rTSBURGH, July 2Oth. LSS? 


Mr. John Knight, Indianapolis, Ind., in account with Joshua Rhodes 


nad ¢ ' 
‘Terms, 60 days. 
1879 
KFeb’y 10. To mds u oi ne ae 
|; es a nn 
Int. to maturity of note dated Aug. 13th 
‘SU, (@ Y months 5 on I> 40 
Sl YO 
ISSO 
Lug. 23. By note Fl a) A 2) ee 
Protest ii rae RR eM Ten, DOE | > 
Interest to July loth. RTE: : sical i - ty S4 
Above note protested aii Sa aE ee oe 
LO9 EXHIBIT C 
SOS1.95. INDIANAPOLIS, IND.. Aug. 13th, 1880. 


’ ] ' ' ] _ a ae 
Rhodes WW Co. three hundred and e1gntv-one and +. Gollars at -— 


~ . i 


VV ithout defalvation, value rec ive d. 


Nine months after date | romise to pay to the order of Joshua 
par, 


JOHN KNIGHT. 
[NITED STATES OF AMERICA, | 7 
Slate of Indiana. } 


Be it known that on Monday, thie th day of May, in the year 
of our Lord one thousand eight hundred and eighty-one, |, Jonathan 
Elliott, notary public, by lawful authority duly commissioned and 
sworn, living in Indianapolis, in t county of Marion and State 


aforesaid, at the request of J. C. McCutcheon, cash’r First Nat. B’k, 
Indianapolis, Indiana, holders of the original promissory note hereto 
aitached, after the close of bank hours presented the same at the 
ottice of John Knight. Indianapolis, Indiana, and manded pay- 
ment thereof, the time limited for payment having « Xpired, wheret 

| was answered (by book-keeper): “ Cannot pay.” 

Wherefore a the said notary, at the re pu si aforesaid, have pro- 
tested, and by these presents do solemnly pre 
drawer and endorsers of said note as all ot 
Ceri, for t xchange, re-exchangee, and all COSTS, chara s, damages, and 
interest suffered or to be suffered for the want of payment of said 

note, and addressed Written notices thereof LO the endorsers 

L10 of the same, and informing them that they are held lable for 

' the payment of said note; and on the same day, In the even- 

ing, | deposited such notices, post-paid, in the post office at the city of 

Indianapolis, inclosed and addressed “ W. MeCandless, cashier, Al- 
legheny National Bank, Pittsburgh, Pa.” 
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Notary Public. 
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(nd afterwards, to wit, on 1 Lat v of August, 1SS2, at thi 
May term of : rt, before the H able Walter Q. Gresham 
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Six months alter date pav to the order ol ourselves one hundred 
a= 9 . . ] 5 * i] : ; . ’ ’ . , y 

and twenty nine and - " dollars. with current rate ol exchange Ol) 

B. F. GQODRICH CQ. 


JOHN KNIGHT.” 


That said draft is due, with interest thereon from maturity, and 
remains wholly unpaid. sty 

And your harrators further show to the court that said John 
Knight is indebted to them the sum of seventy three and 
4°. dollars ior foods, wares, and merchandise sold and delivered by 


suid narrators, at said John Knight's special instance and request, 


PLINEY JEWELL ET AL. VS. JOHN KNIGHT ET AL. lio 
on the 7th day of April, 1879, a bill of particulars of which is filed 
herewith and made part hereof, marked “ Exhibit A.” all of which 
Is due, with interest thereon after sixty days from the date of said 

purchase, all of which Is unpaid ; and said narrators now 
112. ~pray the court for permission to file this their intervening 
petition in this cause and share In the trust fund held, or 
which may be held, by this court, the proceeds of the property of 
said Jobn Knight, fraudulently transferred over by him to the other 
defendants in this cause, as stat d in the bill of complaint. 
B. F. GOODRICH CO.. 
iy JOSH. KE. FLOREA, 


; . ' 
Phe Solicitor 


— we 


JOSH. E. FLOREA, 


Nolicitor cv Cou ist 


John Knight, Indianapolis, to Akron Rubber Works, B. F. Good- 


rich and ( Ly 
April fs Is70 OU) ft. | 2 ply hos ) oa i” ™ or A oe. 
r 
16 \’’ suction se, 2.90 PEL PES fees ote 92 40 
$73 40 


Above find statement of account for comparison with your books 
to see that we agree. If not correct please advise us at once 


Respectfully yours, Bb. FF, GQODRICH anp CO. 
THe STATE OF OHIO, 2 .. . 
Summit ¢ ounty, \ ‘wet 


Before me, a notary public in and for said county, personally ap- 
peared Louis kK. Jones, who. being c ily sworh, says th il hi is book- 
keeper for b. I, Goodrich & Co., the owners of the auccount hereto 


attached ; that sald claim 1s ¢ orrect, rust. and law ful. as above 


lls stated : that no part of the same has been paid except AS 
stated thereon : that there ar no counter-claims or set-otts 


against the same, to the know ledo thant. and that ait re is justly 
due to the said B. F. Goodrich & Co. thereon the sum of seventy- 
three & 1 dollars, and that they hold no security therefor what- 
ever, 


LOUIS K. JONES. 


Sworn to before me and signed in my presence by said Louis K. 
Jones this 17th day of May, 1879 
[ SEAL. | RnR. P. MARVIN, Jr.. 


Notary Py nie. Summit County, Ohio. 


114 And afterwards, to wit, at the May term of said court, on 
the 16th day of August, before Honorable Walter Q. Gresham, 
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judge as aforesaid, the following further proceedings in the above- 


entitled cause were had, to wit: 
Alexander M. Byers and Ebenezer M. Byers, partmers as A. M. 
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: bv rsa @ UO.: Jd shun | odes l] halet W Blate hford, and Char CS 
t. Gates, artners as I W. Blatehtord & Co.: the Llamulton Rubber 
LO., a COPPO! LION: the Gould Manufacturing (Co.. il corporation 
William T. Barbee, Peck Bros. & Co., a corporation; the Connect- 
icut Mutual Life Insurance Company,a corporation ; the L. Wolfe 
Manufacturing Company, a corporation, and the B. F. Goodrich 
Company, a corporation, by their solicitors and represent that they 
are creditors ol said John Knight and ask leave to Intervene herein 
ana prove the amount of: then respectivi claims: also come the re- 
spondents, by their solicitors, and object to leave being granted on 
the ground that the bill herein Is for the benefit of complainants 
only, which objection is overruled, and said creditors are allowed to 
file their intervening petitions and become parties to the suit, with 
the right to prove the amount due them, respectively, and they now 

file their intervening petitions as follows 


Compan isin thr words Iolliowlng, to will 


the L. Wolff Manufacturing Company. a corporation 
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ter on said day, the following 
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L16 And afterwards, to wit, 
bove-entitled cause were had, to 


further proceedings in the a 
WIL: 

This cause came on 
tions to the master’s report and was argued by counsel, and there- 
upon, upon consideration thereof and upon the evidence In said 
cause, the court finds— 

That said exceptions are well taken and sustained, and that the 
equity of said cause is with the complainants, and that there is due 
the complainants, Pliny Jewell and his partners named in the bill, 
the sum of four hundred and forty dollars and twenty cents, with 
interest thereon from the 25d dav of March, 1881, and to Charles 
H.Spang and his partners named in said bill the sum of one thousand 
and thirty-two dollars, with interest thereon from May 5, 1881; that 
the complainants ure entitled toa der 
due them, respectively, and toa priority of payment; that the sale by 
the respondent, John Knight, to his co | 
and void, and that the goods SO Lira sf rred exceeded In amount the 
eeregate debts herein found to be due the complainants 

And it isordered by the court that the remaining matters In isst 
it} by Lween the micerve ning a Litoners, who have been mat 
the master, who will take testimony 


to be heard upon the complainants’ excep- 


‘ree for the ANMIOUNLS SO found 


re spond nts was fraudulent 
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parties pian tal, be referred to 
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And. it Is now agreed between the respondents and all 
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eash value of the goods transferred by John Kuight to his co-r 
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spondents was the sum of $14.606.40. and that the amount due from 


ond 
said John Kumght to Fletcher & Churchman on May 3, 1879, was 
$10,166.66 and from said John Knight LO said eliza Knight was 
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ehalf of themselves only. 

And afterwards, to wit, on the 2Oth day of August, ISS? at the 
May term of said court, in recess thereof, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Comes now John C. Brinkmeyer, by J. M. Winters, his solicitor, 
ind files his intervening petition herein in the words following, to 
in C. Brinkmeyer, doing business under the name and style of 
J. C. Brinkmeyer & Co., in the city of Indianapolis, represents that 
heretofore, to wit, on er before I bruary Sth, IS79, the defendant. 
John Knight, purchased of narrator certain goods and merchandise 
of the value of 26.12. and thereby became indebted to narrator in 


that sum. for which indebtedness he, the defendant aforesaid, exe- 
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SH 1° INDIANAPOLIS, IND., Judy 5th, 1879. 
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One vear after date I promise to pay to the order of J. C. Brink- 
¢ (oo. twentv-Six & # adollars and ten per cent. attorneys 


with interest at 7 per cent. per annum from date until 
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said relator in the Sum OI seventy-nDVv' and “ys GOLUATS, ani interest 
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thereon, for goods, wares, and merchandise sold and delivered by re- 
lator to sald Knight, a bill of parti ulars of which is filed herewith 
and hereof made il part, marked oe all of which is due and re- 
mains wholly unpaid; and said narrator prays the court’s permis- 
sion to file this, said narrator’s, intervening petition in this case, and 
to share in the trust funds held or which may be held by the court— 
the proceeds of the property of said John Knight, fraudulently 
120 transterre cl over by him to the othe r defendants il} this cause, 
as stated in the bill of comp! Lint. 
RUMSEY anp COMPANY, 
by JOSH. E. FLOREA, Solicitor. 


JOSH. E. FLOREA, Of ¢ 
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STATE OF New YorK. 


County of Seneca, lou n of Seneca ka Be 


Kugene A. Rumsey, being duly sworn, deposes and says 

121 that he is vice-president of Rumsey & Co., Limited, and that 
the annexed account is just and true; that the services 
charged therein have actually (and not constructively) been per- 
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123 usual place of business at b 
Knight, by whom proceedins 
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vote for assignees or its assent 
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shall be in anv wav aftlected, influ: 
the proceedings in this case are or 
controlled 
SUFFOLK. 88. 
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[hen personally appeared t! 
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made soiemu oath that the tor Oy O 
Is true. 
I} en 
crre hie-— 
And said intervening petit 


r to Will 

Charles A. Blessing respectfully s! 
John Knight, was indebted to your pe 
day of May, 1879, 1n the sum of eleven 
merchandise bought of your 


i6—4S8 


Bearata 
Pei sc ragat 
‘ 


’)? sseqd " 
. Tie c>4 (1 


OHN KNIGHT ET AL. 1?) 


Com- 


ston. do swear that said John 


= . ] . - 
rs in insolvenev have been in- 


ie : 7 
such proceedings, Was and 
| | 
| COrporatlon it) the Sum Ol 
; 
rest. for which sum ol 


| ’ 
er person to the use of said 
a 
’ 
recelved any security o1 
’ 
- CCl lispost i I ivreeabl\ 
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~ inv Knowledge and be- 
- 
said corporation for the pur- 
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tf and. to the best of my 
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: not. directly or indirectly 


lispose of said corporation's 
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sf sald debtor. nor have | nor 
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knowledge and belief, directly 
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cl or entered Into any bar- 
implied, LO take or 
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ney, property, or consideration 


nor persons to said corpora- 
with any understanding or 
whereby said corporation’s 
to the debtor’s discharge is or 
controll d, or whereby 
affected, influenced or 


ue or 


Ait De 


O. W. PAINE. 


ve-named () \V 


lecilaration b\ 


Paine and 
him subseribed 


J. J. HALEY, 
Justice ot thee Peace. 


ws that the cl fe} dant herein, 


n 
titioner on and before the 3d 
dollars for goods, wares, and 
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IOHN KNIGHT 


‘ps Ty I’ rylil >] 1) rriclinars nied here WIL). marked 
- . . . 4 . , ; . } . . 
i which sum he 1s still indebted and which is now 


? { SOntil (j LO na; in the disti 
, 
the fund wl las b ought into court under the de- 
 ] , wee } | | 
scause, ANC pneretore ASKS that HIS Sala claim be Al 
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‘ | 1 Unas, ANG He ASKS all oLbel 


By W. A. HUGHES. 
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SO i Pet hione 
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pman Valve Manufacturing Company, a corporation or- 
1] 
| 


} : ] ‘ } . : : . 
er tne AWS OT Line State of Nlassachiusetts. respectiu i\ 


t the defendant herein, John Knight, was indebted to your 
on the 3d day of May, 1879, and prior thereto, in the sum 
hundred and sixty-nine dollars and twenty-five cents for 
res, and merchandise sold and delivered by petitions r wo 


lars of which is filed herewith, 
ebledness 18s now due and who 1 \ 


ore your petitioner says it is entitled to share in the distri- 
the fund which has been brought into court under the 


this cause, and it therefore asks that its said claim be al- 
] ; ~ 22 ] “ . ’ ’ i ] } ] > ww . ” 
aqout of said und rateably. and It ASKS all OLbel propel 


. 


CHAPMAN VALVE COMPANY, 
By W. A. HUGHES, 


in 
“ow 
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boston, May lst, 1579. 


Mr. John Knight boug ib OF Gl iptnan Valve Man 'f’e CO. 


Sales from Dee. 31, ’78, to May Ist, 1879: 


4 } comp. valves, 1.75 . “ 00 
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Interest at 6 from M iy Ist, LSio Sept. Ist, 1SSZ : ZS 2U 


The J. L. Mott Iron Works. a co poration organiz d under the 
laws of the State of New York, respectfully shows that the defend- 
ant herein, John Knight, was indebted to your petitioner for goods, 
wares. and merchandise sold and delivered to him on and before the 
od day of May, IS79, nn the sum or one hundred and Lwenty dol- 
lars ($120), for which indebtedness said Kuight thereafter, on the 
L6th day of May, 1S7%. executed his promissory note. of which the 
following is a true copy, to wit: 


$190.00. INDIANAPOLIS, IND., May 16th, 1879. 


127 One year after date | promise to pay to the order of the 

J. L. Mott Iron Works one hundred and twenty dollars and 
ten per cent. attorneys’ fees, with interest at seven per cent. per 
annum from date until paid, negotiable and payable at Fletcher’s 
Bank, Indianapolis, Indiana, value received, without any. relief what- 
ever from valuation or appraisement laws. The interest on this note 


has been paid tO maturity fhe drawers and ¢ ndorsers severally 
, 
’ ~ . . \ + .> _ ' . $ ’ - . ' * ’ 
waive presentment for payment, protest, and notice of protest and 
; | * » i 
HOD TRV iii Lor ft S$ nol 


IOHN KNIGHT 


Six months after « 
Iron Wor hu 


> ] — rr a 
Bank, Indianapolis, 


— 


f ’ 
KS jour 


RON WORKS, 
, Petitio j 


} 


ana \I Daniel is mm tne 


\\ S McDan partners doing business 
; )} bre Watson | d VMeDaniel,. respect- 
: he de lant Ih 1, Jol Knight, was, on and 
sd day of M IS79 ed to your petitioners 
i2s sun it ? 00) dollars for goods, wares, and 
. dise sold and red by your petitioners to said 
defen t. a bill particulars of which is filed herewith, marked 
‘Exhibit A.” wh said indebtedness is now due and unpaid. 
Wherefore \ petitioners show that they are entitled to share in 
the distribu 1 of the fund which has been brought into court 
under the decree in this cause, and they therefere ask that their said 
elaim wed and paid out of said fund rateably, and they ask 
oth) proper re 
WATSON anon McDANIEL, 
By W. A. HUGHES, 
Nolicitor for Petitioners. 
W. A. HUGHES, Of Coun 
PHILADELPHIA, Aug. 28th, 1882. 
Mr lohn IK ol){ o Watson and MeDaniel, Dr., 245 North Mighth St. 
1875. 
June Ld. ‘To 2 1 steam traps ‘ sos iach asia ie diated 30 OO 
| +2 , s ids aan, a 
S51 00 
And said intervening petition of the Reading [ron Works is in 
the words following, to wi 
The Reading Iron Works, a corporation organized under the laws 
of the State of Pennsylvania, respectfully shows that the defendant 
herein, John Knight, was indebted to your petitioner for goods, 
wares, and merchandise sold and delivered to bim on and 
129 before the 3d day of May, 1879, in the sum of four hundred 
and ninety-five dollars and eighty cents, for which indebted- 
ness said Knight thereafter, on the17th day of November, 1879, exe- 
cuted his promissory note, of which the following is a copy, to wit: 


IND.. Nov. 17th 
ate | promise LO pay LO the order of Reading 
‘7 i . ‘ « . a a 
dred and ninety-five 5°, dollars at Fletcher's 
nd., without defalcation, value received. 


JOHN KNIGHT. 


INDIANAPOLIS. LS79%. 
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. * : 
VE) VW | \ rN ~ ‘ Lt) 
- , 
\\ ;. = i *) ™ F)¢)\% , ; 
Vii : ‘ aa ' ’ 4 pred ‘ 
" . 
\\ | : \ o_o } ~ ~ ~ ' >... ' ? ié ‘TiSiri 
i il hh ' i ' ‘ if ei ; 
; ? ' ’ 
; ‘ ’ ’ ° 4 ’ " 
' Li una Wilbit i i _ ‘ ‘ Lil Lie’ t 
, ] . ; ; } 
’ : , ' t - 
= ‘ Liaise fil ‘i Lie re ~ — “™<«l sf ill i if i Liata 


paid rateably from said fund 
THE READING IRON WORKS, 
By W. A. HUGHES, 
: a a eT 


W. A. HUGHES, Of Couns 


UNITED STATES OF AMERICA, | 7 
Slate ot Indiana. } 


Be it known that on Thursday, the 20th day of May, A. D. 1880. 
|, Jonathan Elliott, notary public, by lawful authority duly commis- 
sioned and sworn, living in Indianapolis, in the county of Marion 
and State aforesaid, at the r quest of J. C. MeCutel on, cash r 
1350 l‘irst National Bank of Indianapolis, Indiana, holders of the 
original promissory note hereto attached, after the close of 
bank hours presented the Same Al leteher’s Bank, lu lianapolis, 
Indiana, and demanded payment thereof, the time limited for pay- 
ment having expired, whereto | was answered: “ No funds.” 
Wherefore I, the sald notary, ful ant request afore sald, have pro- 
tested, and by these presents do solemnly protest, as well against the 
drawer and endorsers of said note as all others whom it may con- 
cern, for exchange, re-exchange, and all costs, charges, damages, and 
interest suffered or to be suffered for the want of payment of said 
note, and addressed written notices thereof to the endorsers of the 
sume, and informing them that they are held liable for the payment 
of said note, and on the same dav, in the evening, | deposited such 
notices, post-paid, in the post othe , al the city ol Indianapolis, in- 
‘losed and addressed ag” 5 Mason, cash'r farmers’ and Mechanies’ 
Nat’) Bank, Philadelphia, Pa.” 


This done and protested at Indianapolis the day and year above 


( 


written. 
[In witness whereof I grant these presents under my signature and 
impress of my notarial seal. 
[SEAL.] JONATHAN ELLIOTT, 
Notary Public. 


Fees: 


Protest LPO ay Pee a ee a Fae ana cat yt) 
ee eee Eee ep ee Okey eh A) 
| notices i ill PP Ne ay Me ee ee 1 dO 
Postage a . (5 
, REESE STP STAT oem — 
13] And afterwards, to wit, on the lst day of September, 1882, 


’ 


at the May term of said court, in recess thereof, the following 
» had, to wit: 


’ } 
> | : 
' i 


further proceedings in the above-entitled cause we 
(ome now Mooney, Taylor and Smith, by Horace Speed, Ksq., 
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1 their solicitor, and file their intervening petition herein in the 
‘ words follow ing. LO wit . 


James Ek Mooney, William A. Taylor, and Wilham H. Smith, 
partners under the firm name.of Mooney, Taylor and Smith, show 
to the court that the defendant, John Knight, bought of them on 
credit coods and merchandise between March 7th and April 26th, 
1879, both inclusive, to the value of $53.72, a bill of particulars of 
which is filed herewith as part hereof and marked “ Exhibit A;” 
that said sum is due, with interest thereon from May Ist, 1879, and 

| wholly unpaid. 
| And the narrators pray that they may be permitted to Join in the 
above-entitied cause and share in the fund arising herein, and for 
| ‘ther proper relief. 
JAMES E. MOONEY, 
WILLIAM A. TAYLOR, 
WILLIAM H. SMITH, 
By HORACE SPEED, 
The wr 4 litorney. 
HORACE SPEED, Of Counsel 


132 INDIANAPOLIS, Inp., Aug. 29th, 1882. 


Mr. John Kuight, Indianapolis, bought of Mooney, Taylor and 
Smith, 137 and 139 8. Meridian St. 


Is7%). 
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133. «STATE OF INDIANA, |. 
Marion County, } “ 


William H. Smith, being duly sworn, says that he is a partner in the 
above-entitled firm, which is composed of himself, James E. Mooney, 
and William A. Taylor: that the above account 1s correct and just 
and unpaid, and thatinterestat 6% trom May Ist, 1S79. is due thereon: 
that there is no just set-off, counter claim, or deduction LO be made 
therefrom. 


WM. H. SMITH. 


Subseribed and sworn to before rit this 29th day of August, LSS2. 
[SeAL.] HOWARD CALE, 
Notary Public. 


And afterwards, to wit, on the 2d day of Septem ber, ISS2, at the 
May term of said court, in recess thereof, the following further pro- 
ceedings mn the above-entitled cause were had, to wit: 

Come now Havden and Co., by Horace Speed, Esq., their solicitor, 
and file their intervening petition herein in the words following, 
to Wit: 

The Hayden Company, a corporation organized and existing 
under the laws of the State of Massachusetts and a citizen of that 
State, shows to the court that on the 12th day of May, 1879, in con- 
sid ration for certain goods bought by sald John Knight of it, he 
executed his promissory note to said company for $152.63 at 1 year, 

with 7% interest (and 109 attorneys’ fees) from maturity 
134 ~=until paid. <A copy of said note is endorsed hereon as part 

hereof, marked Exhibit a: that said note 1S due and wholly 
unpaid. 

And the narrator prays permission to file this claim and become 
a party plaintiff in the above-entitled cause and share in the fund 
arising thereon, and for all other proper relief. 

THE HAYDEN COMPANY, 
By HORACE SPEED, Their Soli itor. 


HORACE SPEED, Of Counsel. 


ee 


$152.6. INDIANAPOLIS, IND., May 12th, 1879. 

()] vear aiter dat promis [ | y TO thi order of the Havden 
one hundred and fifty-two & ;*3, dollars and ten per cent. at 
. ys’ fees, with interest at seven per cent. per annum from dat 


, i. | } i] ‘] | ’ 4 is ore 1. 
negotiable and payable at Fletcher's Bank, Indianapolis, 
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thout 00 Ming sage irom vaiua- 


! se 
: H yal U i { ‘ yt - \\ j ‘ 
, a : = P 4] . 
. . ‘ ~% yest : , : ’ " 
Lppraisemenhse iaws he interest on this n ‘has | WCC Pala 
: : 
LO I MALU PIVY. 
: ’ ; . - . j . 
{ 4 . ‘ sy % i : : ‘ : . \ » ¥ a . . es . . . 
i Ne arTawers a . L\dOPrsers SCY CTUILLY Wilivy< pres ClLIne ni iol par 
i . 
, ’ ‘ +) ’ ‘ i } ' Ts> 
l} I LI Lc> | 4 ai | ~ and non) pavment of Lis Nou 
i 


JOHN KNIGHT 


In the Matter of the Claim of Thr HAYDEN COMPANY 


COUNTY AND STATE O] NEW YORK, 


135 George L. Strong, being duly sworn, says I am treasurer of 

Hayden Company, a corporation created by and existing 
unaer the laws of the State of Massachusetts. On the 12th day 
of May, 1879, said corporation received from John Knight, Esq., his 
certain prumissor) note, annexed hereto and made a part of this ath- 
| rtain goods bought by said Knight of 
IST9, by which said John Knight 


‘ 


davit, in consideration for c 
said company before May 3, 
( value recel vet I. Lo pay LO the order of { he sale ‘The 
Hayden Company, one yea from said 12th day ol May, 1879, at 
Fletcher's Bank, Indianapolis, Ind., the sum of one hundred and 
fifty-two & ;%', dollars ($152.63), with Saenger from dat 
May 12th, 1S79, at seven per cent. (7%) per annum, the Interest up 
ity | if said note, been already paid 
No part of said principal sum of one hundred and fifty-two and 
152.63) or of the interest due according to the terms of sai 
been paid, but said note is wholly unpaid, and said prin- 
i interest are now justly due and owing the said The 


. ‘7 , 
‘ . +?» . ° ‘ : 
laving, DV the terms 


ee 


THE HAYDEN COMPANY 
GEORGE L. STRONG. 


Sworn to before me this lih day of Septem be r. ISS2. 
|SEAT. | WIL MIAM A. HARDING, 
‘ N\ fa y Py i fl Aings « 1 New bo Counties. \ ¢ 
136 And afterwards, to wit, on the — day of oe prmee ISS2. 
at the May term of said court, in recess thereof, the fol lowlng 
further proceedings im thr ahovetitied eause were had, to wit 
Come now the Blake Steam Gauge Co., by W. A. Hughes, Esq.. 
its solicitor, and files its intervening petition herein in the words 
following, to wit: 
The Blake Steam Gauge Company,a corporation organized under 
the laws of the State of Ohio, respectfully shows that the defendant 
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herein, John Knight, was, on and before the 3d day of May, 1879 
indebted to your petitioner in the sum of sixteen dollars and five 
cents ($16.05) for goods, wares, and merchandise sold and delivered 
by your petitioner to said defendant, a bill of part ticulars of which is 
filed herewith, marked Exhibit “A,” and which said indebtedness is 
now due and unpaid. 

Wherefore your petitioner shows that it is entitled to shar 
distribution of the fund which has been brought into court 
the decree in this Cause, cite i th CTelo!l asks that its “ nd claim be 
allowed and paid out of said fund rateably, and your petitioner asks 
all other proper relief. | 

BLAKE STEAM GAUGE COMPANY, 
By W. A. HUGHES, 


WV. A : | i ‘( ' I es. f Mf f brEDENE j 
By) “EXHIBIT A.” 
Monthly Statement. 


Mr. John Knight, Indianapolis, Ind., in ace’t witn Blake Steam 
Gauge Co., corner Fourth and Vine streets 


HAMILTON, O.. Aug. 31st, 1882 
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THE STATE OF OHTO, | 
Butler County, | 


Christian Benninghofen, being duly sworn, says he is the treasurer 
of Bhi ike Steam Lruage Lo., a company duly INnCOrporal 
laws of Ohio, owners of the annexed alee; that said claim is cor- 
rect, just, and lawful: that no par brie t his iis hee mh Mh: ide the reon (e@X- 
cept what is credited); that no Hfeet « or counter-claim exists against 
the same; that no personal or collateral! sonnel is held for the pay- 


17—48 


# ‘ For GRO ae es Ee’ 
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ment thereof, and that the estate of John Knight is now justly in- 
j | 


j j ] --. ia . -- . 
debted to them on said claim as follows, to wit: 


138 Cn principal of said claim Ba ee ee 
On interest at 6 per cent. per annum thereon from 
the Sth of May. 1879. 7 . = ceecnss coneae 
Probate ne Baeae eee oa —_ -- - 20 


Subseribed in my resence and sworn to before me this 3lst day 


[SEAL. ] WM. B. G. MENKIN, 
Notary Public, Butler County, Ohio. 

And afterwards, to wit, on the 4th day of September, 1882, at the 
May term of said court, in recess thereof, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Come now Abendroth Bros., by Horace Speed, Esq., their solicitor, 
and file their intervening petition herein in tne words following, to 
wit: 

The “Abendroth Bros.,” a corporation organized and existing 
under the laws of the Stateof New York, show to the court that said 
John Knight isindebted to it for goods bought March 31st, 1879, on 
6) days’ credit, a bill of particulars of which is filed herewith as 


i‘*s 
* 


part hereof, marked “Exhibit A;” that said debt is due and unpaid, 
with interest from maturity, and the narrator prays permission to 
tile its claim and becomea party plaintiffin the above-entitled cause 
ing therein, and for all proper relief 
ABENDROTH BROTHERS, 
By HORACE SPEED, 
lts Solicitor. 


7 


. 
and share in the fund aris 


HORACE SPEED, Of Counsel. 
139 Exuisit “A,” 
109 & 111 BeEEKMAN St., New York, March 31st, 1879 


Nir. John Knight, Indianapolis, Ind., bought ol Abendroth Brothe rs. 


‘terms: Net 60 days. 
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Interest from June Ist, 1879. 


140 STATE OF NEW YORK. ) 
City and County of New York, | 


| hereby certify that Ol) this second day of Septem ber, LSS2. before 
me, Isaac S. Smith, notary public for New York State and commis- 
sioner for the State of Indiana in the county and State of New York, 
personally appeared William A. Abendroth, who, being by me duly 
sworn, doth depose and say he is secretary of Abendroth Brothers, 
‘A corporation organized under the laws of New York and doing 
business in the city of New York; that John Knight, of In- 
dianapolis, State of Indiana, is indebted to said company in the 
sum of one hundred and thirty-two dollars and thirty-nine cents, 
with interest thereon from June Ist, 1879, on an account of 
which the annexed is’a just, true, and correct copy and statement 
from the books of said company, which account became due and 
payable June Ist, 1879; that there are no offsets against the same, 
und that no note, judgment, mortgage, or collateral or other security 
has been civen to or obtained by sald colnpany therefore, and that 
the said sum, with interest as aforesaid, is justly due and wholly 
unpaid. 

And further deponent saith not. 

W. A. ABENDROTH, Secretary. 


Subscribed and sworn to before me September 2d, 1882. In wit- 
ness whereof I have hereunto set my hand and affixed my 
141 ~— official seal at the city and county and State of New York 
aforesaid. 
[ SEAL. | ISAAC S. SMITH, 
Commissioner for Indiana and all Other States and 
Territories in and for ounty and State of New York. 


Office, 128 Broadway, N. Y. 
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(nd afterwards, to wit, on the 5th day of September, 1882, at th 
. May term OT Sal court, 11 recess thie reo! the following furthy r pre 
ceedings thie b VC-é | (cause were had LO wit 

(.omes now Casi ee t heoek nnd f dhouse Dutcher tithe 
Beldi by W. A. Hughes, their solicitor, and file their separate i 
tervening petit 5s ] mn. respectively, in the words following, t 
Wii 

And s ntervel Ol % stl L] teheock IS ll t] 
WoO = Te Willi? | \ 

Oliver H. Castle and es EK. Hitchcock, partners doing bus! 
ness under the firm n ind style of Castle and Hitchcock, respect- 
fully show that the defendant herein, John Knight, was, on at 
before t <d day of May, 1879, indebted to your petitioners in the 
sum of eightv-eight dollars and thirty-four cents ($588.34) for goods 
wares, and merchandise sold and delivered by your petitioners to 
said defendant. Said indebtedness is evidenced by a promissory) 
note in the words and figures following, to wit 

$88.34 INDIANAPOLIS, IND., April 19th, 1879 
UX) davs alte date | promise LO pay to the order of Castle 
142 WV Hitelheock elghty-eight iV rod dollars and ten pt r cent. 
attorneys’ fees, with interest, at ten per cent. per annum, from 
date until paid, negotiable at Fletcher’s Bank, Indianapolis, Indiana, 
value received, without any relief whatever from valuation or ap- 
pl “isement laws The interest on this note has been paid to ma- 
turity. The drawers and endorsers severally waive presentment for 
payment, protest, and notice of protest, and non-payment of this 
not 
JOHN KNIGHT.” 
Wh cn sa leb t SS Is TOW dur fil J unpaid 
WI ore \ rpe.it ers show that the nr entitled LO share 1} 
listr: but of t which has been brought into court unde 
1 CTE \ . Yy LHere;ro) sk that their s cialmMm 
| Lea i the ISA i 0 or 
CASTLE ann THTTCHOOCK 
W. A. HUGHES 
‘\ 
\\ \ ? s 
Lnd said \ Field Dutcher and Belden 
\\ : is \ ‘\ 
lohn Piel ise, George NX. Dutcher, and Charlies W. Belden, pat 
ners doing business under the firm name and style of MPieldhouse, 
Dutcher and Belden, respectfully show that the defendant herein, John 
Knight, was, on or before the 3d day of May, 1879, indebted to your 
petitioner in the sum of fifty-one dollars and thirty cents 
i b> S| 0) for woods, Wires, ana merchandise sold and delivered 
by your petitioners to said defendant, a bill of particulars of 
which 1s filed herewith, marked “ Exhibit A,” which said indebted- 
ness is now due and unpaid. 
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Wherefore your petitioners show that they ure entitled LO share 
in the distribution of the fund which has been brought into eourt 
under the decree in this CuUSC, Ul d thev therefore ASK that the ir 
said claim be allowed and paid out of said fund rateably, and they 
ask all other proper relief 

FIELDHOUSE, DUTCHER & BELDEN, 

By W. A. HUGHES, Their Solicitor 

W. A. HUGHES, Of Counsel 


' 
a, 


exuipit A 
CHICAGO, July 26th, 1882. 
Jno Knight, lndianapolis, na lo Fi ldhouse. Dutcher and be 
as 
IS7¢). 
M’ch 14. 1,006.8 ft. 1} pipe, .10 nelle escent LOO 67 
Log a . a _ i > 
_ —- 6 winialicatdadi dads ay 


| 


? . 9 } . we 
We agree to pay oU cents on the dollar. 


HEROD ann WINTER. 


For value received we hereby sell, assign, and transfer all our 
right, title, and interest in and to the within account to Eliza. D. 
Knight without recourse on us. 

Indianapolis, July 27th, ISS2 

FIELDHOUSE, DUTCHEFR & BELDEN, 
Per CHAS. R. HASELEY, Ait’y. 


} . : . 
144 And comes now also F. Lukenheimer. by J. M. Judah. sq... 
his solicitor, ana files his intervening petition herein in the 


, >} 
words following, to will 


4 " . ~ ‘ >> > : : j " . 4 irre ** . .» } 
your peulloner, ha a POS TOCCLu \ represents and 
¢ i, " : . ; si, 7 i. + . - : . 7 } fal : : 1s —' 
shows to the court that her git r4tn adaav of \ AY is, 
. ~ J | : . _ : ‘ . 
~ ei att ‘ I 1) hy \ \ ' 
a i* at or ‘ ‘ “ seaety 4 Caecaaer ~ 
* 
é = © \! +\ is ’ ‘A \ ~ \ 
f your pet Her One \ . : 
SSbooOb m, W ‘ Vs ~ i 
4 ? ‘ s ‘ 
erest AE ENO TAO OF SEVETL POT « er aHnUuUM Pom sald dak 
‘ \ . , + ‘ ” " 
. » , ' . . 2 55 . +4 +e » > . : ¢ : : a. e . 
POLE, WEPCEL WS PRUE FOP GPP ' \ UGS SUGLYN FN Cr Wreatever ry 
: . 
. } 7 , 7 f - © > F “>? * ; 
Yaruation or appralsement laws Pmereaiter, O Lf) -iSt «dnv <« 
=. ‘ 
> - - . 
. . oe shat ; ‘ ; ’ 7. . ’ ’ 
Mav, ISSO, the interest on said no to the 14th dav of May, ISSI, 
. - ; a + 
was par ial, which paVvinent was endorsed upon the DacK OT Sald note 


} 


ana your peli lions ro says an i shows that the following sa COPY | 
said note, to wit: 
SS4.56. INDIANAPOLIS, IND., Jay 14th, 1879 
One year after date I promise to pay to the order of F. Lunken- 
heimer eighty-four and ;‘y°y dollars and ten per cent. attorneys’ fees, 


ee oe 


he he een eR a, ee ae ied " 
—e LN i et oh REG CT ss goe ge - 
PSR ee es ee ae eae ae os 


LINE pa\ r A VS. JOHAR ANIGHT ET Al 
: ] ; ? } 
’ , 
= : . Vi | | ahettraaaetad ; | t til ; ' iiti 
; 
‘ : i 4 7} 
| : ~ ’ \ ; ; { ’ - i i 
‘ + : Vel | .. 1 Ol) O} 4 
~ ‘Ss 
= _ [ ! i ] .\ ur 
. e SPVeO) y Ww ve os nent | 
\ ‘ | Oo] ti ~., ( 
, : 4 
OHN ANIGH 
4 ~~ * ~ 4 ~ ? ' ' 4 ~* 
’ ' ’ : Q , 4 ‘ 
\| . Ss interest paid on this note up to May l4t 
~ * te : 
] } 4" +} ? iy 3 } ’ 
says | shows that excepting such payment 
} | ’ ’ . . ° 
st np » Mav 14 SS1. sai note and interest thereon 


' 
’ 
i 
i attorneys fees. as provid l! said note, are each 
sit Ph ad ." | » at 4 cate iti iit i ©. are ore it 


. . ' 1} : ia Sail ] : : ' 
1 all wholly due and unpaid, and that there is now due and owing 
} 


etitioner the sum of eighty-six & 6, dol- 


‘ . Ti ' Ween | 
lars. W hy ten per ct nt. attorne ys frees and with interest at seven pel 
per annum trom May l4th, 1881, and that there exists no off- 
~ nter- 1m against the same, and that your petitioner is the 
OW! | holder of sald not 


nel ys the permission of this court to file this 
ition in this cause and to share in the trust funds 
1) ela by this court, proceeds of the property of said 
defendant, John Knight, turned over by him to the other defend- 


aa a8 


this cause. as set out in the bill of complaint herein: and 


your petitioner further prays that said defendants be required to 


bring into court the value of the property so turned over, to 


to the payment of your petitioner's said note and 


146 be applied 
claim, and he prays for all other further and proper relief. 
Dated Sept mber 4th, [SS2 


F. LUNKENHEIMER, 
By JOHN M. JUDAH, His Att’y. 


is. to wit. on the 7th day of September, 1SS2, at the 
the following further pro- 

ibove-entitled cause were had, to wit: 
Come now the Richmond Stove Company, the Stacey Manufactur- 
, Brothers Manufacturing Company, and 


iid court, In recess thereof, 


ww Company, Cran 
Thomas Maddock, by Ayres and Brown, their solicitors, and file 


. 
ae 


Aw ; * 
their separate intervening petuuons herein, respectively, in the words 
mowing, to wil 
»> > a sea © wy ssh baey ) ‘ es " : +}, iN Be os | ~~, sae . 
And SMLGLA «6 EERE NV OCLELEER. Bt LIoOh of iat LICLTIMNIOT CLOVE ourpany 
> ~ 
} , . " ’ ¢ . + 
Is il we Woras OW LiL Wit 
ry*}. nN bas . .> ; ‘ * . 6 *>s> Feo OY . P . ~ ee iy . — ved 3 , . . 
Bit Sieeeeee Mi LOVE Cis DANY, & COPPOPaAvLion OTLUDI Ze aoa Gdelny 
: . : . 


‘ j } } “ ; | , ’ 
Dusiness under and Dv virtue ol the laws of Lonnecticult, respect- 


it defendant herein, John Auight, was indebted to 


a 


me 
* 


fuollv shows tl 
‘for woods, wares. and merchandise sold and delivere d 


your petitioner for 


o him on or before the 3d day of March, 1S79,in the sum of seventy - 
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’ “7 - e. 


two & 62, dollars, as will appear from a bill of particulars filed her 
with and made a part lh f, marked “ Exhibit A,” which 
147 sum therein stated is now du: i wholly unpaid 
Wherefore your petitioner says t is entitled to sh re in thie 
distribution of the fund whicly has en brought into court by thi 
dlecres n this cause, and Line : sks that said oe a lowed 
i paid rateably from said | 
LY: RES ann BROWN 
X ‘ 
x) \ 
NorwicH, Conn.. S issu 
Mr. John Knight bought of | ichmond Stove Company 
IS7S 
‘) 2 22—-f sinks @ 1.25 we: 
: > ma. é Lot : > OO 
22° a4 set: MMC 1} OO 
a 
Less 209, = teenies ea 
_ 7 60 
IS7o 
Keb’s 1Y. 6 2 pat. sinks (@ 2.00 12 OO 
6, »1 he ge NO Pp OO 
63 “ “ 3 00 j IS OO 
6 33 “ ke pec a 
i, 4 “ * 5 OO i é 20 OO 
13 pat. dish rack, no ch’g._--. 00 
= ay HO 
Less 40, 109 RT ee EE 
es 5? p> 
M’ch 17. 62 ee eee 
6 2s “ 6). bs > YO 
53 . é' Q() Bee te L OO 
6 33 “ a. =a oe (i; 00 
G4 “ a 0 OG OO 
| soa p dish, no ch’g ' us iol UU 
ae 29 ON 
| eee 40 104 ...... 7 
ES 
$72 62 


148 And said intervening petition 


macturing ( omMpanyv Is in the wot 
4u* to . ——_ ; . 
Lhe Crane Bros. Manufacturing ( 


Illinois, respectfully shows to t] 
John Knight, was indebted to your p 


mereh indise sold and delivered to ff ON 


La 


and existing under and by virtue of 


4) | hefore the 3d iil 


a \ 
. . * 
rirMoriit } 
: 
iws oF th 
4 , ’ > 
ne derenad 


* 
Litioner for goods, 
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1879, in the sum of fiftv-five & 4° dollars, for which indebtedness 
en on the 12th day of May, 1879, executed his 
promissory note, of which following 1s a copy, to wit: 
INDIANAPOLIS, IND., May 12th, 1879. 
One year after date | promise to pay to the order of the Crane 
Co. fifty-five & ,4°, dollars and ten per cent. attorneys’ 
th interest at seven per cent. per annum from date until paid, 
ible and payable at l‘leteher’s Bank, [ndianapolis, Indiana, 
thout any relief whatever from valuation or ap- 


vaiue rece ive d. Ww) 
The interest on this note has been paid to matu- 


praisement laws 
. drawers and endorsers severally walve presentnent ior 
payin nt, protest and notice of protest, and hon-payment of this 


, 
Note 


JOHN KNIGHT. 


bution of the fand which has been brought into this court, 
149) and fe therefore asks that said claim be allowed and paid 
rateably from said fund. 
AYRES anp BROWN, 
Solicitors for Petitions c 


And said intervening petition of Thomas Maddock 1s in the words 


Thomas Maddock, sole surviving member of the late firm of Ast- 
bury & Maddock, of ‘Trenton, in the State of New Jersey, respect- 
fully shows that defendant herein, John Knight, was indebted to 
your petitioner for goods, wares, & merchandise sold and delivered 
Le im on or befor tha Sd day of May, LS79, in the sun of ninety- 
three CV rx dollars. as will appear irom a bill of particulars filed 
herewith and made a part hereof, marked Exhibit *- " which Ac- 
count is now due and wholly unpaid. 

Wherefore your petitioner says he is entitled to share in the dis- 
tribution of the fund which has been brought into this court by the 
decree in this cause, and he therefore asks that said claim be allowed 


and paid rateably from said fund. 


— 
— 
ae 


AYRES ano BROWN, 


Sol’s for Petitioner. 
TRENTON, N. J., Aug. 28th, 1882. 


Mr. John Knight, Indianapolis, Ind., to Astbury and Maddock, Dr. 


is/9 
To balance per statement rendered : 
Keb. —. “ mdse. per bill rendered— 
22. “ 36 P. O. batsins 14”, 95 ae 
> ee ” gee — GEE Ras eon: es, f 
ee fie. | 
o “ser P * gf? eer 
> ” + pee | SR 


5O 40 


AL 


40 
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150 And said intervening petition of the Stacey Manufacturing 
Company is In the words following. te wit: } 

The Stacey Manufacturing Company, a corporation organized and 
doing business under and by virtue of the laws of the State of Ohio, 
respectfully shows that the defendant herein, John aiateh cule tee 
debted a ee ee, Se ee 
delivered to him on or before the 3d day of May, 1879, as shown by 
a bill of particulars filea herewith and made a part hereof, marked 


_ 


; 


Exhibit “A,” in the sum of 8.25, which is now due and wholly un- 
paid, 

Wherefore your petitioner says it is entitled toshare in the distri- 
bution of the fund which has been brought into court by the deere 
of this court, and it therefore asks the said claim be allowed and 
paid rateably from said fund. 


LYRES ann BROWN, 

Noli itors for Py lations i 

CINCINNATI, Aug. 24th, 1882. 
John Knight in ac. with the Stacey M’f’g Co., successors to George 

SLceyv al | Co 
1879. 

Jan’y 16. To 1 250-Ib. lamp-post, complete................. 7 75 
ie. sik iiin cacnenneseinni aiebinitenedindaiadin 50 


And afterwards, to wit, on the Sth day of September, 1882, at the 
May term of said court, in recess thereof, the following further pro- 
~ ceedings in the above-entitled cause were had, to wit: 
15] Come now Traberand Aubery, by L. Bb. Swift, their solicitor. 
and file their intervening petition herein in the words follow- 
ing, to wit: 


— 


Jacob T. Traber and William Aubery represent to the court that 
heretofore, to wit, March Sth, 1574, the Greenleaf Manufacturing 
Company executed and delivered their promissory note to John 
Knight, defendant herein, a copy of which said note, with the en- 
dorsements the reon, 1s filed with this petition and made a part 
hereof, marked “ Exhibit A.” 

That thereafter and before the maturity , of said note sald John 
Knight, for a valuable consideration, endorsed and delivered the 
same to Means, Russell & Means; that thereafter and before the ma- 
turity of said note said Means, Russell an | Means, for a valuable con- 
sideration, endorsed and delivered t he same to the petitioners herein, 
doing business under the firm name and style of Traber and Aubery, 
who are now the lawful owners and holders thereof: that before 
the maturity of said note and before suit could be brought upon 
the same the said Greenleaf Manufacturing Company made as- 
signment in bankruptcy ; that said note was filed with the assignee 
of said company, and August 26th, 1S79, these petitioners re- 
ceived from said bankrupt estate the sum of $22.59, the same 
being all the dividends on said claim made and to be made 

18s—45 


PLIN]I JEWELI Tr Al Vs IOHN KNIGHT ET AL. 
_ : | ,) i 7*? 7 t ' Tc n hy | 5 ; Tyl ~- 7. 1; ‘tcl ] 7, “i ) lr aye i \? 
Su1q DVANKTUDL CSLAaLC, bhatt, excep! Siaidad GIVidell eCcel Vt . 
} oe } ] ] Soi : 
qQ no SWI! unpaid ana the same 1s iong past due 


. : : ; 7 . 
Wherefore these petitioners say that they are entitled to 


hare in the distribution of the trust ft ind whic h | nus hy en 
: o court or may be brought into court by decree in this 
~ i Lnereiore ray that they may file their Interv ning 
n herein, and that the said claim of $392.50, wath interest 
nat 10 from July 9th, 1874, be allowed, e ys ting the 
| i bove sel orth. ‘Al d paid, rateably. out 7) said ul nd—the 
oi SO] hie property Ol a turned over by Penagenll Sp he 
( r defendants in this cause, as st lin the bill of complaint. 
TR. ABER & AUBERY, 
By LUCIUS B. SWIFT, 
Their Attorney. 
‘EXHIBIT A.” 
$392.50 INDIANAPOLIS, IND., M’ch 9th, 1874. 
uur months after dat we promise LO pay to the order of John 
Knight, Esq., three hundred and ninety-two 5°, dollars, with five 
per cen attorn ys fees 1f suit be instituted on this note, value re- 
ceived, without any relief whatever from valuation or appraisemen! 
laws. ‘The drawers and endorsers severally waive presentment for 
paymMe protest nd notice of protest, and non-payment of this 
note, \ Leh per cent. imnterest after MAavurivly until paid, hnego- 
Llabit pal - 
GREENLEAF M’F’G CoO., 
Per JNO. W. RAY, Treasurer. 
Protested July 9th, ’74 


=. oe, ee 


And afterwards, to wit, on the 9th day of September, 1552, 
153 at the May term of said court, in recess thereof, the following 
further proceedings in the above-entitled cause were had, to 

wit: 
Come now the Eaton, Cole and Burnham rg, wm? a> and 


Torrey, and Dean Brothers, and Horace Parrott W. A. Hughes, 
their solicitor, and file their separate me petitions herein, 
respectively, in the words following, to wit: 

The Eaton, ¢ ole and Burnham Company, a corporation duly organ- 
ized under the laws of the State of New York, respectfully shows 
une t . e defendant herein, John Knight, was, on and before the 3d 
da May, 1879, indebted to your petitioner in the sum of sixty- 
adie dollars and twenty-one cents ($63.21) for goods, wares, and 
merchandise sold and delivered by your petitioner tosaid defendant, 
as evidenced by his certain promissory note, of which the following 
is a true copy, to wit: 

$63.21. INDIANAPOLIS, [ND., May 16th, 1879 

One year after date | prom-e to pay to the order of the Eaton, 
Cole and Burnham Company sixty-three & 2), dollars and ten per 
cent. attorneys’ fees, with interest at seven per cent. per annum from 
date until paid, negotiable and payable at Fletcher’s Bank, In- 
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dianapolis, Indiana, value received, without any relief whatever 
from valuation or appraisement laws. ‘The interest on this note has 

been paid to maturity. ‘The drawers and endorsers severally 
154 waive presentment for payment, protest and notice of pro- 


test. and non-payment of this note 
JOHN KNIGHT. 
Which said nde btedness. with interest, is now due and unpaid, 

\\ herefore your petitions r shows that i is entitled LO share in the 
distribution of the fund which has been brought into court under 
the decree in this CuUSEe, and if thie reiore asks that Its sald claim 
be allowed and paid out of said fund, rateably, and it asks for all 
proper relief. 

THE EATON COLE AND BURNHAM CO.. 
By W. A. HUGHES, Their Solicitor. 

W. A. HUGHES, Of Counsel 

UNITED STATES OF AMERICA, ly 
Nate of Indiana. } 
Be it known that on Wednesday, the 19th day of May, A. D. 


| 


1880, I, Jonathan Elliott, notary public, by lawful authority duly 


commissioned and sworn, living in Indianapolis, in the county of 


: ~ 


Marion and State aforesaid, at the req of D. M. ‘Taylor, cashier 


[ 
Indiana National Bank, Indianapolis, Indiana, holders of the orig- 
inal promissory note hereto attached, after the close of bank hours 
presented the same at Fletcher's Bank, Indianapolis, Indiana, and 
demanded payment thereof, the time limited for payment having 
expired, whereto I was answered: “ No instructions.” Wherefore I, 
the said notary, it the i. qu st alors said, have prot sted. and 
bop by these presents do solemn \ protest, iis well agvalnst the 
: drawer and endorst rs of said note as all others whom 11 
nay concernh, for exchange, re-e X' hange, and all COSLS, charges, 
damages, and interest suffered or to be suffered for the want of pay- 
ment ot said note, and addr [sedi Written novices thereof the Cll- 
dorsers of the same and informing them that they are held lable 
for the payment of said note; and on the same day, in the evening, 
| deposited such notices, post-paid, 1} the post othee at the city of 
Indianapolis, enclosed and addressed “ George W. Harris, cashier 
National Bank of Commerce, Boston, Mass.” 
This done and protested fal Indianapolis the day and yeur above 
written. 
In testimony whereof [ grant these presents under my signature 
and impress my notarial seal. 
[| SEAL. | | JONATHAN ELLIOTT, 
Notary Publie. 


. 
LO 


lees: 
Protest ae ee eee a eee : Ht) 
Record Sere Er, Cae ee at ee NE 50 
‘> : . — > 
REESE rere emer vE 
— » 
Postage ..... i adeanadtbeieie OS 


i ee UT 


: . 
‘eee eG 


» ¥ s : , j } . _ 
James ¢ oom, beINng duly sworn, SAvs thal he is the book keeper 


} . ! } , } ‘ : ] a 
L| nition, . ole aAnG Burnhan LC Oonmmianvy, tine PAVE mAmMed inthe 
: ’ , ; } , ' . 
hereto attached Loat no parol suid note has been paid, 
1 } + 5 4 , ‘ 
yf | ‘ _ WwW it ustiIVand owitne thereon to salad Keaton, 


monet 


} rr } . ‘ | | 
Cole and Burnham Company thesum of sixty nine & 4) dol- 


lars, including interest to May 19th, 1880, and the costs of protest 
thereof, and that there ar no offs ts awainst the same, and that the 
Keaton. Cole and Burnham Company hold no security toerefor. = 
JAMES C. BLOOM. 
Sworn to before me tl Oth dav of September, 1SS2 
‘ L\MASA B. ANGELL, 
Not Public. N. Y. Co 
\ of R & ‘Torrey is in the words 
( . 1\ 
i | . hy vy, I . & ig DOUSITNESS under ait 
firin name and stvie of Ramei and ‘Torrey, respectfully show to the 
court that dl lw IN ht. was ol and before 
the od ' Ni LSae! ed t vour petitioner in the sum ot 
fiftv-four dollars | fifty cents ($54.50): said indebtedness was con- 
tracted on the l4th day of Miarch LS,f). bD\ the purchase of your ~~“. 
petitioners by the defendant, John Knight, of a quantity of plumb- 
ers’ lead traps; said indebtedness is now due and unpaid 
Wherefore your petitioners show that they are entitled to share 
in the distribution of the fund which has been brought into court 
under the decree in this cause, and they ask that their said claim be 
allowed and paid out of said fund, rateably, and they ask all other 
proper relief. 
RAMEI ann TORREY, 
By W. A. HUGHES, 
Their Solicitor. 
W. A. HUGHES, Of Counsel 
| 157 And said nite rye ning pe tition Ol Dean Bros. Is il} the words 
. . me 


following. to wit 


Kdward H. Dean, Wilford R. Dean, and John C. Dean, partners 
| doing business under the firm name and style of Dean Brothers, re- 


| spectfully show that the defendant herein, John Knight, was, on 
i and before the 3d day of May, 1879, indebted to your petitioners n 
| the sum of twenty dollars and LWwe ntv-six cents (S?0.26) for goods, 
| wares, and merchandise soli and delivered by your petitioners to 
| said defendant, a bill of particulars of which is filed herewith, marked 


Exhibit A,” which said indebtedness is now due and unpaid. 
Wherefore your petitioners show that they are entitled to share 
In the distribution of the fund which has been brought into court 
under the decree in this cause, and they therefore ask that their said 
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claim be allowed and paid out of said fund rateably, and they ask 
all other proper relief, 
DEAN BROTHERS, 
by W. A. HUGHES, 
hee " > : cil yy. 
W. A. HUGHES, Of Couns 
Eexurerr A 
INDIANAPOLIS, IND... March 1s¢. 1879. 
“F John Knight bought of Dean Brothers. 


To balance due on account —_. .—- Ronee ne oes 


Los And said intervening petition of Horace Parrott is in the 
words following, to wit: 

Horace Parrott respectfully shows that the defendant in the above- 
entitled cause, John Knight, was indebted to him on the 3d day of 
May, 1879, in the sum of three thousand dollars, with interest at 
i] 


April, 1876, for money borrowed from your petitioner by said John 
Knight at said last-mentioned date; that said Knight at the time, 
executed co your petitioner his promissory note, of which the fol- 
lowing Is a copy, to wit: 

“$3 000. INDIANAPOLIS, IND., April 28th, 1876. 

One year after date I promise to pay to the order of Horace Par- 
rott three thousand dollars in the gold coin of the United States, 
with interest at ten per cent. per annum from date until paid, nego- 
tiable and payable at Fletcher’s Bank, Indianapolis, Indiana, value 
received, without any relief whatever from valuation or appraise- 
ment laws. If this note is paid at maturity or before suit is brought 
thereon, then it shall be payable in any law ful money of the United 
States. The drawers and endorsers severally waive presentment for 
payment, protest and notice of protest, and non-payment of this 
note. 


JOHN KNIGHT.” 


The payment of said note was secured by mortgage upon certain 
real estate, the property of said Knight. 
Thereafter, to wit, on the 4th day of March, 1880, in an 
159 action commenced by your petitioner against said John 
Knight inthe Marion superior court, your petitioner recovered 
judgment on said note against said Knight for the sum of $3,585.17 
and a decree for the foreclosure of said mortgage and sale of the 
mortgaged property ; and afterwards, by sale of said mortgaged prop- 
erty, which was the only security your petitioner had, there was real- 
ized the sum of $—, which was applied to said indebtedness, leav- 
ing unpaid thereof the sum of $575, which is still unpaid and now 
due, and for which your petitioner has no security. 
Your petitioner therefore says that he is entitled to share in the 
distribution of the fund which has been brought into court under 
the decree in this cause, and he asks that his said claim be allowed 


the rate of ten per cent. per annum until paid, from the 28th day ef---—~ 
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against said fund and paid therefrom, rateably, with the other 
indebtedness of said John Knight, and he asks all other proper re- 
lief. , HORACE PARROTT, 
By W. A. HUGHES, 
His Solicitor. 
W. A. HUGHES, Of Counsel 


And comes also John H. McGowan, by W. D. Bynum, his solicitor, 
and files his intervening petition herein in the words following, to 


The undersigned petitioner, John H. MeGowan, would respect- 
fully petition said court and say that he is the firm of John H. Me- 


Gowan Co., and that he is a resident of the city of Cincinnati, 
Ohio: that said John Knight is owing and indebted to him in the 
sum of thirty-four dollars and ninety-seven cents ($34.97) for 
160 work and labor done and performed, and for goods, wares, and 
merchandise sold and delivered as per bill of items filed 
herewith and made a part hereof and evidenced by promissory 
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a | | JOHN KNIGHT 


16] CINCINNATI, Ap 19th, 1879. 
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Mr. Jno. Knight. Indianapolis. Ind... bought of the John H. Me- 
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And also comes the Buckeye Iron and Brass Works, by Horace 
Speed, its solicitor, and files its intervening petition herein in the 
words following, to wit: 

The Buckeye Iron and Brass Works, a corporation, shows to the 
court that said John Knight, in consideration of goods purchased 
before May 3d, 1879, executed to it his certain promissory note, a 
COPY of which 1s filed herewith as part hereof, marked Exhibit vl ag 
which remains due and unpaid. A bill of particulars of the goods 
is also filed herewith as part hereof, marked Exhibit “ B.” 

And the narrator prays leave to file its claim, become a party 

plaintiff, and share in the fund arising in the above-entitled 
162 ~cause, and for all other and further proper relief 
THE BUCKEYE IRON AND BRASS 
WORKS, 
by HORACE SPEED, Its Solicitor 


HORACE SPEED, Of Counsel 


INDIANAPOLIS, IND., May 7th, 1879. 
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And afterwards, to wit, on the 12th day of September, 1582, at 
p 3 the May term of said court, in recess thereof, the following further 


proceedings in the above-entitled cause were had, to wit: 

Come now W. & B. Douglas, by W. A. Hughes, their solicitor, 
and file their intervening petition herein in the words following, 
to wit: 

W.and B. Douglas, a corporation duly organized and existing under 
and by virtue of the laws of the State of Connecticut, respectfully 
shows that the defendant, John Knight was, on and before the 3d 
day of May, 1879, indebted to your petitioner in the sum of six dol- 
lars and twenty-five cents ($6.25) for goods, wares, and merchandise 
sold and delivered by your petitioner to said defendant, a bill of 
particulars of which is filed herewith, marked “ Exhibit A,” which 

- said indebtedness is now due and unpaid. 
19—48 
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Wherefore your petitioner shows that it is entitled to share 
166 ~=in the distribution of the fund which has been brought into 
court under the decree in this cause, and it therefore asks 
that its said claim be allowed and paid out of said fund rateably, 
and it asks for all proper relief. 
W. anp B. DOUGLAS, 
By W. A. HUGHES, Its Solicitor. 


W. A. HUGHES, Of Counsel 
EXHIBIT A. oése 
Duplicate bil 
CHicaao, Feb’y 14th, 1879. 


it, Indianapolis, Ind., bought of W. and B. Douglas. 
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John Knight, insolvent, is for goods and merchandise by said W. 


& LB. Douglas to said John Knight, insolvent, sold and de- 
LO7 livered; that the account Is true and Just, and that no part 
thereof has been paid or satish d. but that after allowing the 
sald John IK night, insolvent. all his lust claims, credits, deductions, 


and set-ofis there 1s st il] due and Ulipal | to the said W. & Bb. oug- 
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las from the sala John Kk Higiit, insolvent, the sum of six « or — 


WILLIAM H. MOONEY. 


. 4 ] ‘ . . . ] i . a » Pt ' 2 , . 
Subseribed and sworn to before me this 29th dav of August. P 


[seAL.] ROBERT VAN SANDS, 
Notary Public. 


And afterwards, to wit, on the 17th day of October. ISS2. at the 
May term of said court, before the Honorable Walter Q. Gresham, 
Judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 

Come now Morris, Tasker and Co., by Upton J. Hammond and 
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William Bossen, their solicitors, and, upon agreement of the parties 
in interest herein, file their intervening petition in the above cause 
as of date September 12th, 1882. 

And said petition is in the words following, to wit: 

Come now Stephen P. M. Tasker, Charles Wheeler, and Thomas 
W. Brown, doing business as Morris, Tasker and Co., and state and 
show to the court that they are citizens and residents of the city of 
Philadelphia. state of Pennsylvania that the defendant in the 

above-entitled cause, John Knight, is indebted to said peti- 
LOS tioners in the sum of $228.08 and interest thereon at 7% 
per annum from the llth day of June, 1879, and 10% att’ys’ 


~>e) 


fees, which fees ire ot the Slim OF AZZ... as evidenced by fl certaln 


promissory note, a copy of which is | herewith and made a part 
hereof and marked “ Exhibit A that said note was given for 


voods furnished the said John IK leriih, who Wis doing business in 


the city of [ndianapolis, Indiana, prior to the llth day of June, 
IS; 


That no part of said indebtedness has ever been paid; that there 
is due thereon the sum of $228.08, with interest from the llth day 
of June. IN fo). ana lt) ALL VS Tees, W ire of the value of S2Y SU, 

Your petitioners pray that they may be allowed to intervene In 
this Lye hall and init tha i] . 1} and recel vt such share 
of the proceeds of the fund | use as Mav seem meet and 
a wT 4) tie | ‘ hey by it \\ LO tile the 

i cilitih) as th) ij ~ iss. 
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SPOS OS i\ Wwe 1] 1S79 

One vear after date | promis . the order of Morris, Tasker 
and Co. (Limited) two hundred | twenty-eight & ,3, dollars, 
and ten per cent, attorneys 's ees, Wit nterest abt seven u r cent per 
vnnum from date until paid, neg ble and payable at Fletcher's 

Bank, Indianapolis, Indiana, value received without any 
169 ~—i relief from valuation or appraisement laws. ‘The drawers 


and endorsers severally walve pre sentmeut for payment, pro 
test, and notice of protest, and non-payment of this note. 
JOHN KNIGHT, 
UPTON J. HAMMOND, 
WILLIAM BOSSON, 
Atty’s for M. IF. & Co 


Protested June 14, ‘SO. 


UNITED STATES OF AMERICA, | -7, 
State of Indiana, es , 
Be it known that on Monday, the 14th day of June, A. D. 1880, 
[, Jonathan Elliott, notary public, by lawful authority duly com- 
missioned and sworn, living in Indianapolis, in the county of 
Marion and State aforesaid, at the request of F. P. Woollen, cashier 
Meridian Nat’l Bank, Indianapolis, Indiana, holders of the original 
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Notary Public. 
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PHILADELPHIA, February 7th, 1879. 


Mr. John Knight, Indianapolis, Ind., bought of Morris, Tasker and 
Co., Limited, office 222 South Third street. 
1879. 
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171 STATE OF PENNSYLVANIA, |. 
City of Ph ilade lph id. ' 


Before me, the subscriber, a notary public duly commissioned by 
the Commonwealth in and for said State, personally appeared H. J. 
Kaltenthaler, a book-keeper in the employ of Morris, Tasker and 
Company, Limited, who, being duly sworn according to law, doth 
depose and say that the annexed account against John Knight, of 
Indianapolis, Indiana, is correctly copied from the books of the origi- 


“ Pts. 
¥ pe at 
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nal entry of Morris, Tasker and Co., Limited ; that the charges were 
made in said books at or about the time of their respective dates ; 
that the goods for which said charges were made were sold and de- 
livered as charged ; that the charges are correct and the account 


just and true as stated; that there is now due and owing thereon 


the sum of two hundred and twenty-eight ;*%, dollars, with interest 
from March 11th, 1879; that no part of said sum has ever been paid 
or 1n any manner settled, and that there are ho deductions or oll- 
sets of any kind, except such as are therein specified and credited : 
and, furthermore, the said Morris, Tasker and Co., Limited, holds no 
collaterals or securities of any kind for s curing the payment of the 
sald cl bt or claim : that the said John Knight gave a note to said 
firm for the above amount, but the same has never been paid, and 
the said Morris, Tasker and Company still have the same in 
Li2 their possession, the said note for $228.08 being the note 
herein referred to. 

H. J. KALTENTHALER. 
Sworn and subscribed be fore ie this } day of ( ctober, iss2. 
[In testimony whereof I have hereunto set my hand and seal the 
day and year aforesaid. 

[ SEAL. ] A. P. RUTHERFORD, 
Notary Public. 


173 And afterwards, to wit, at the November term of said court, 

on the 10th day of November, 1882, before Honorable Walter 

.. Gresham, judge as aforesaid, the ‘following further proceedings 
in the above-entitled cause were had, to wit: 

Comes now William P. Fishback, master in chancery, and files 


his report under the order of reference therein of August 15, 1882, 
in the words following, to wit: 


To the honorable court : 

The undersigned, the master to whom this cause was referred to 
take evidence and report the amounts due to the several intervening 
petitioners herein, respectfully reports— 

That John Knight was sworn and examined before me, and his 
evidence as written out by me is attached hereto and made part of 
this report. The exhibits referred to are with the intervening peti- 
tions which are returned into court with this report. 

At the hearing the attorneys for the several petitioners as named 
in the accompanying schedule were present, and Mr. Rand appeared 
for Fletcher and Churchman, Mr. Speed for complainants, and Mr. 
Winter for Mr. Knight. 

The attached schedule shows the amounts due the several claim- 
ants to Oct. Ist, 1882. 

[ also append a pencil memorandum showing the computations. 

Respectfully submitted. 


WILLIAM P. FISHBACK, Master. 
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Claim 41. 


L.. Maxwell and Son allowed int. to Oct. Ist, 1882. $168.70. 


The Maxwell & Son claim was presented after the date of the filing 


of this report on the assurance of counsel that there was no objectio! 


thereto. 
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Int. May 12. ’80, to Oet. 1, 


"Sy 0 sees ¢eoeewe eouwnwae 


Attorneys fees.....-. 


No. 35. Goulds M’f’g Co. acceptance 
Int. May ipen. “7e, © Uc. i. ° 
os. LD d. acre 


aE OEE ARN 


Mooney, Taylor & Smith ace’ 
Abendroth Bros. ace’t ...--- 
L. Wolff M’f’g Co. 


Walworth M’f’g Co. acc’ 
Acceptance Seer eon 
Int. Jupe 3d. ’7 
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No. 40. Morris, Tasker & Co. GOD 6 cscts cieines eeinan 
Int. June 11, ’79, to Oct. 1, ’82, 3 yrs. 3 m. 19 d., 
> ? - 


_ scitnaie tntamiesiieanae telecine coeds o2 7] 
SYS0 7! 
28 07 


SSO Sh 
JOHN Kwniant, being duly sworn, deposes and says: 
Brinkmeyer. No. 1. 


The note shown to me given to Brinkmeyer is correct. I signed 


the note. Exhibit No.1. No part of this note has been paid—note 
dated July Sth, 1879, $26.12, at one year, 7 % interest. 


IS] Lunkenheimer. No. 4 


This note was for brass goods bought within 60 or 90 days before 
May 3d, 1879. Interest paid to May I4th, 1881. Exhibit No. 2. 
Last bill of goods purchased Feb. 28th, ‘79; purchases run from 
Nov. 5,78, to Feb. 28th, 79: note dated May l4ith, 1S79, $84.36, at 
l year, seven per cent.; proved; paid to maturity. 


W. T. Barbee. No. 3. 


Judgment. See Exhibit No. 3. (Question about costs.) Debt 
contracted during year 1877—July 16th, 1877. It was admitted 
that Barbee recovered judgment June 27th, 1882, for $2,681.16; 
June 30th, ’82, issued execution, which was returned nudla bona. 


Traber & Aubery. No. 4. 


This note was endorsed by me, John Knight; given to me by 
Greenleaf M’f’g Co. and indorsed by me. I supposed this note had 
been paid long ago. Mr. Jno. W. Ray said he would see it paid. 
Note Exhibit 4. Greenleat M’fg Co. adjudicated bankrupt June 
12th, 1S74. Note dated March 4, 1874. I was surety ; note, S392.50, 
10% at 4 months; credit by dividend in bankruptey, $22.59—Aug. 
26th, “78. 


John H. MeGowan Co. No. 5. 


Note shown me was given for pumps, as I remember, or repairing 
pumps, and for brass Chapman valves; goods bought April 19th & 
22d, 1879. Note Exhibit 5. Note is due and no part has been paid, 
so far as I know; note May 13th, 1879, $54.97, at 7% at One year; 
interest paid at maturity. 


Stacey M’f’g Co. No. 6. 


Account shown is for one lamp-post; is correct; purchase 
182 made Jan’y 16th, 1879; no part paid. Exhibit 6 is attacheel 
to the petition. Amount, $5.25. 
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>. } ‘ ’ 7 ee 
Richmond Stove Co. No. 7. 
1c ee % a? F 7 ] > 
ACCOUT MLLICIICUd LO 


etition is correct: goods purchased from 
1, 1S79, as shown in petition; no part paid 


s) (,*? 


cd oe 


| 
Sept. 1, 1878, to March 17t! 
that | know of. Amt. $7 

Thomas Maddock. No. 8. 


Aecount attached LO petition is correct: goods purchased Keb. 
1 1879: no part of account paid, Am't, $93.60. 


Crane Bros. M’t’g (0. No J. 
Note May 12th, 1879, $55. 1). at | year, 7 %: int. paid LO maturity. 
Goods purchased from March 14th to April ith, 1879. No part of 
nove has been paid. Exhibit o, 


Peck Bros. & Co. No. 10. 


Note given for brass goods; goods purchased from April Ist to 
April 30th, 1879; no part of note paid. The note includes interest 
on account for one year to May 16th, 1880, at 7 per cent. Exhibit 
10. ‘Note for $246.25, dated May 16th, 1879, at one year. 


Rumsey & Co. No. 11. 


ched to the petition is for goods purchased from 
. to April i9Mth, IS7Y There should bea credit 
of s4 SU tor eoods returned. leaving ii balance of 


Account atts 
Feb’y 12th, 18 
on the accoun 


$70.65. The account ts for pumps, 
B. F. Goodrich & Co. No. 12. 
Aecount and note or acceptance. Acceptance Is for coods 
LSS purchased Jan. lO & eb. b, LS7Y, S120.68; accepted Meh 
bth, 1879; no part paid. Exhibit 12th. Interest from July 
20th, 1879. Account is for goods purchased April 7th, 1879; rubber 
coods: balance of account, $75.40, which is due and unpaid. Akron 
Rubber Works and B. F. Goodrich and Co. are the same 


George P. Bissell, trustee. No. 13. 


Balance due Ol} decree of foreclosure No. 25910, Marion superior 


court, May 19th, 1879. Balance due to date, Sept. Zist, 158z, 
S550 1. Mortgage and not dated and debt contracted prior to 


Conn. Mu. Life Ins. Co. No. 14. 


Balan f 2 decrees of foreclosure, #25,196-25.647. in Marion 
superior court, dated Nov. Sth, 1879, Feb’y 4th, 1880. 
Bal. due on #25,196, $314.08, including int. to Aug. Ist, ’S2 
25,647, $861.93, ; “ie tap et : 
° Record shows that debts on which these decrees were rendered 


~~ 


were contracted prior to Jan. Ist, IST7. Mrs. Knight has purchased 
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the balances due on these decrees at OU cents on the dollar since 
this suit was commenced. 
Horace Parrott. No. 15. 

This is for balance due Ol decree of foreclosure upon note and 
mortgage dated April 28th, 1876. Decree rendered M’ch 4th, 1880, 
ll) 25.97. superior court, \larion ('o. Bal due Aug. Ist. ISS. 
$557.86. Mrs. Knight bought this claim at 20 cents on the dollar 
since this suit was commenced. 


Eaton. Cole and Burnham Co. No. 16. 


1S4 Note, May 16th. 1879. $63.21. int. at 7%: interest included to 
May 19th, LSSO. This note — ior goods purchase d March Ist 
and March 11th and April 11, 1879; no part has been paid. 


('astle W Hitecheock. No. l/. 


Note. April 19th, 1879. $838.54, 109 att'ys fees & 109 interest: 
given for goods bought prior to April 19th, 1879; no part of this note 
has been paid. Mrs. Knight bought the note at 30 cents on the 
dollar since suit was brought. Exhibit 17. Interest paid to ma- 
LUrity. 

Reading Iron Works. No. 18. 

Note dated November 17th, 1879, $495.80, at 6 mo’s, for roods, 

iron pipe, purchased Noy. Sth, 1878; no part paid. Exhibit 18. 


J. L. Mott Iron Works. No. 19. 


Note, May 16th, 1879, at 1 year, $120; 10% attorneys’ fees ; interest 
at 7 interest included to May 1%th, 1880. Note given for goods 
bought December 16th, 1878; Feb. 6th & Feb, 28th, 1879; no part 
has been paid, 
Chapman Valve M'f'g Co. No. 20. 

Account attached to petition for $141.05 and interest. $28.20. | 
belie ve this account is ecorrect and no part of it paid, ‘this debt 
was contracted prior LO May, Is7? 


American Rubber Co. No. 21. 


Account is for goods purchased April Sth. LS7%. Balance due is 
$37.50, and none of this has been paid 


IS5 Watson and MeDaniel No. 22. 


This is the same as James Watson; is for goods consigned, and 
balance due from me was $46.20; debt was incurred April 13th, 
ISTS, no part of which Is paid 

Charles A. Blessing No, 23. 


Is an account for $8.25, debt contracted April 30, 1879; no part 
has been paid 
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PLINEY 


JEWELL 


ke 


Blake Steam Gauge Co. No. 24. 

This is for balance on account for goods purchused as shown in 
the account, and on July 3d and Sept. L6th, 1878: balance 1s $15.05: 
no part of which is paid. 


W. & B. Douglas. No. 25. 


Account for goods purchased Feb’y 4th, 1879; balance due, $6.25; 
no part paid. 


‘ieldhouse. Dutcher and Belden. No. 26. 


ed 


Account for goods purchased M’ch 14th, 1879; balance due, $51.50; - 
ho part paid, Mrs Knight bought this since suit at oU cts. on the 
dollar. 


Ramel and Torrey. No. a. 


Account for goods purchased M’ch 14th, 1879, $34.50, balance due, 
and LO part has been paid. 
Dean Broth rs No. 2S. 


186 \ccount for goods bought prior to March Ist, 1879; balance 


— 


is $20.30. Mrs. Knight bought it since this suit was brought 


* ’ . y » ’ wall ’ ive 
ue in - lron | (] Brass Works No. yay D 


¥ 
»% 7 _ - 4 % —_ = — — 
; : , ‘ : : : ‘ i) 4 : 7 ; prt aArnel 
his = of ‘i siti is , ane i vear, S4, oa. Ae i PEELE Use, 
™ ’ " - , 
. * . . . : a ;% ’ : , 

Oi ie Veni : ‘ Laci (dit TOOUS Were Pir. isc) betwoon 

} - ; we Se saa 7 — wt wf Of : ye + 

\} : . ~ eae ; ’ one oF ei! cit : ths, MMT 

4 ‘ ‘ 
A. I : nd Ca \ 

;* aay | 1 ' 
; \\ ) ' \ ~— tt. ‘ \ is ; : 


i? W Blatehford WV Co No oi. 


Two notes. one March Ist, 1879, for $1,006.66, at 90 days, and one, 
May 20th, 1879, at 1 year, for $267.85; notes given for goods pur- : 
chased between M’ch 4th, 1879, and April 18th, 1879; no part of 
the notes has been paid. Goods for which $1,006.66 note was given 
were bought, according to my recollection, some time in February, 
1879; I think so because note — given March 1, 1879; they may 
have arrived about the last of February, 1879. The ledger entries 
in account of petitioners are as follows: 
Dr.—Jan. 23, ’79, freight, 3.70; M’ch 1, bills p., $1,006.66; 


wat). 


M’ch 14. eash $157.68: M’ch 28, cash 90 ets. 


187 


‘ 


ea a AB , i ee ed - - 
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Cr.—Jan. 16, $157.68; Jan. 29, $3.70; M’ch 4, $91.26; M’ch 

4, $576.70; M’ch 28, $35.67; Apr. 18, $144.00; April 8, $386.68. 
Goods were all purchased before the notes were given. I did not: 
keep the books, and know nothing personally about these entries. 


Hamilton Rubber Co. No. 32. 


One note, May 14th, 1879, $282.21, at 1 year, payable to and en- 
dorsed by me; one year’s interest added in. 

Note given for goods purchased between April 10 and April 29th, 
1879; they may have been purchased. before that; the dates I gave 
are from the ledger entries. No part of this note has been paid. 


Joshua Rhodes. No. 33. 


One note, Aug. 13th, 1880, for $381.95, at 9 mos. This note was 
given for goods purchased Feb’y 10th and 17th, 1879. No part 
paid. Note includes interest until due. 


Hayden Co. No. 34. 


One note, May 12th, 1879, for $152.65, at one year. Note was 
given for brass goods purchased in December, 1878. No part of it 
has been paid. Ledger entries are as follows: 

Dr.—Nov. 16th, 78, $6.99: Feb. 12th. ’79, $3.00. 


Cr.—Dee. 21, eash, 86.99, Jan. 23, 894.38: Jan. 2d, $51.2 


_ . , Beet " ’ , »+* ‘ .> , ‘bs = 
C Pnve ACCEDLANC, bob bedi ter OT VAS Sb nH? «ciayvs 
: 
' + @ ” 7 . . ) } " ’ ‘ : " Be ’ ~ 4) 
: SS \c AUT aT EA A it] Cre ra ?4 ‘ ; 14 iim rr roy \ ’ 
| ' ’ : i ~*~ ' 
: ? ' ~ _ 
SS % i We ~ ~ | : 
ii. .\ ~ Mi \\ 
to . st of my Knowleoda I \\ y Wel 
CULV Ol ~wTOTe TOS cdAles ¢ thw , Weer \ : 1\ 
: + ’ . " rt sey \ ' . . ) yf 
‘ \\ : i Libeti .4a8 4 ™ Faia ’ ae ' *\ ‘ ‘ : 


Mooney, Taylor & Smith No. ob 


W. 'T. Mullen, being sworn, says: | ook-keeper of claimants 
| sold roods to amount of $6.00. It is for 50 feet l-inch 3-ply rub- 
ber hose at 86.00 net. This is included in ace't for $53.72, all of 
which is due, and no part has been paid. I sold the hose April 
26th, 1879. 


John Knight resumed. 


Abendroth Brothers. No. 37. 


Ace't for $132.39 is correct. and is for goods purchased about first 


a 


of March, 1879, and delivered here about April Ist, 1879. No part 
of that account was paid. 
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April 297d. SOlS: 1 ese are dates 


- “ee 
Tht Ss DAG and it is correct. I 
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Heb \ id. L879. at YOU davs, for 

=. a< ’ ' >= * 
IS79. at 120 davs. for $488.04. 
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ie November term of s “id court, 
; t , | 7 . 
ISS2. before Honorable Waltet 


Pos eet : . ; , 
ollowing further proceedings 1 
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1h} - A Wil Lill | 
‘| 
» report th amounts adue. ti 
; ’ ‘| ; ’ 
MOVe-CHLILICGad CAaus 
. ‘ ‘ ; ‘ . 
CX Mts ior tna Lne said mastel 


‘ing Company excepts for that 
interest upon its account (which 
ueht on 60 & 90 days’ time), 


~ 


ld have allowed at least $78.60 as interest, making 


1 properly to be allowe 


Prete ea 


1 enn 


| 8776.00 instead of $697.40, as 


te 


Se. 
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Third. Said Mooney, Taylor ma Smith except for that the 
19] said master has not allowed any interest upon their account’ 


(which was, as appears by the evidence, bought on 60 days 
time), whereas he should have allowed 389.66 as interest, making the 


total sum properly to be allowed $65.58 instead of $53.72, as he re- 
ported. 

Fourth. Said Abendroth Brothers excepts for that the said master 
has not allowed any interest upon its account (which was, as appears 
by the evidence, bought on 90 days’ time), whereas he should havi 
allowed $25.46 as interest, making the total sum properly to be 
allowed S157.85 instead of $132.39, as ported by him 


Fifth. Said L. Wolff Manufacturing Co. excepts for that the said 


master has not allowed any interest on its account (which the evi 
cle nce shows Wiis bought Ol} +H) day 3 til }e) whereas he should have 
allowed $864.50 as interest, making the total sum properly to be 

pro} 
allowed $387.02 instead of 8322.52, as reported by him 


e . —_ 7 . " ‘ . . 
Sixth. Said Walworth Manufacturn Y Company excepts tor that 
~~ : ] , ; ‘ ' ' _ ’ De © onl 
lhe Suld mastel has not allowed ‘Lid \ erest on ts account (whicn 
, : ’ } ; ’ 
he evidence shows was bought on 90 days’ time), whereas he should 


have allowed S109.99 as interest. making the total Stim proper 


be allowed S1.830.8S2 instead of $1.721.73 
o\< 1} , : ; ‘ } aad — — , ioe ] 
[2 In all of which particulars said intervenors, speaking and 


. . . - ’ ’ : , 
" or ‘ . ecm cr 5 *s) | .* = | >} . 
excepting each of and ior bis own claim solely, say that thi 


report of the said master 18. as thev severally are advised, erroneous. 


Lo 4 - ee _ = 8 . 
and the said intervenors, each for his \\ CiflMm SoOleLlV, Appeals Loere 
. s6U «6 


irom to the judgment of this honor e court 
HORACE SPEED, 
Soli il ‘OT ach of said Inti PPreVOr:S 
HORACE SPEED, Of Counsel 


And afterwards, LO wit, on the 27th day of Jal ys Py 4 
November term of said court, before the Honorable Walter Q 
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the above-entitled cause were had, to 
' , om > sas ' : — . , 
Come now L. Maxwell and Son, by Dunean, Smith and Duncan, 
. . ~ ' 
Lneir solicitors, and, upon agreemelt ne parties 1n Interest herein 
’ +} rPyTNIGY ; east ' sytatl | ’ i | ] ’ 
i ‘ Cll 1) ry if a? } LLiGdil itl il i i LLast we } Chile 
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+ : ¢ ’ r 
ind stvie of L. Maxwell & Son, res) show that the defendant 
’ ? ae i ’ ‘ 
pmeretti, hohn I, 1) riyy \\ is (>) titi ; ii (iei\ (i \| ;\ ig } 
" | 4 ee ‘ye 5 ret : ; yy TH } ‘y } ] : #4 7 
madepteqd O Vou! pret \) Tio i ‘ nunared i i Wel ¥* 
. | 
} * sf 5 ’ | , } ’ , * , 
SIX GOLaPS alle \\ V-SIX CeNILS (Ai 2! reroods, WATeS, ANd DIer- 
\; nm | delivered ur titioners 1 1c 
cnunarwse solid and delivered you! petitioners LO Sala 
¢)*> t j e — ° , ‘ ; : } ’ af ‘ 
Lio defendant Said indebtedness is evidenced by the pi missory 
. ‘ 


note of said defendant, John Knight, a copy of which is filed 
herewith and made part hereof, marked “ Exhibit A,” which said 
indebtedness is now due and wholly unpaid 
21—4S 


- 
a 
- 
_~ 
f - 
- 
. 
A 
— 
~_—~ x. 
——— 
~-- 
r 
7 
f 
A 7 


} 


’ 
| 


r shows tO 


‘ 
a 


a teal 
~ 
~~ as. 
oo es 
—! “7 

* 
“ -_ 
— 
* ent 
- 
~ 
ws 
a 
~~ 
+ me 
~ et 
iJ ow 
7 - 

° ne 

‘ 
— - 
— a 
ae 
= -_ 
= me 
nat - 
re 
ed — 
— “~~ 
- 
- 
ee 
— a 
° — 
— : 
—! ~ 
a wm 
- 
— ~ 
— 
— 
at 
~ 
~ 
me 
— 
me 
. 
ome ; 
: — 
_ ~— 
= — 
~~ 
- coat 
—_ -@ 

a 
” ~~ 
— 

_ 
ame ° 
oe 
—— 
ne -_ 
el 
pi ad 
a 

oe 

- 
-_ 
a - 
~ ~—e 
— a 
~nee 
—_ 
~~ 
~ 
ous — 
a — 
« 
—_ 
omnes 
aed 
bf 


oe 
ent 

~ 

os 

os i 
we 

et 


% 


— - 
oe ; 
- 
nd ~— 
- 
a ee - 
> 
— = 
— ot 
<< a) 
ee 
- 
od = 
—_ et 
oe 
~—é 
ow 
— 
s 
~~ 
ow 
eee gue 
ed 
— ~ 
aed - 
- ~ 
a 
. - 
- 
* 
— - 
—s) e 
« ~ 
— ous 
- 
~ 


et 
os 
~~ 
~~ 


oud (OS 
nat 
. o 
od 
an 
- 
— 
-- " 
= 
‘ ar 
“ 
- 
ad 
nd med 
- | 


oy ; 
oon 
on 
* ~- 
- ” 
. 
— ant 
— ~ 
~ - 
~ 
ed 
— 
- i o- 
ed 
-- - 
oe — 
~_ em 
nll 
- ow 
~ 
— 
; 
— 
— 
~ 


— 
woe 


nd 
| 
- - 
* 


a 
7 
_ 

~ 

~ 
- 


om 
we 
te 
= “ 
- ee 
_ 
ed 
ns ae 
« 
eo 
a 
° - 
— 
ee 
a 


et 


—“— ce eo oe ee ee me 


- _ -™ -_ -_ = ~~ | - 4 -_ — — ap [~ 
_ _ od _ _ —— - = — —_— ; —_ _ ail 
iw ™ 14 15 om aS tC fo = =| a tl ~~" > a ~ i~ | . it~ S f _ ee I 
_ ; _ ~ 7 - _ ie | wi ws 
eo Se AAA et EH ISZDWOND ZG [ Ss 6 be 
- 2 . - - 4 - — - _ — pa ~ cos 
wail : a = “ “ J - _ - -_ a a ~ } } 
aye Ol : ; “ . 5 & = . - fo —w GS GN -> ) t~G > SF _ 
~ -_ " — ~ md = = “ —_S 
Te sf ~~ mt 1 a 1 oS “] mr t=- Gi _ 4 . gr 2 o ‘ ~ » —_— 4. ii - . on. tee 
- - oo mo - a i ive I —_— ™ * oahu ” - = ed 
PDMOP MS Ym Bit S S41! S [SH Soe 3 o L~ — 
—_ ~ ee) a ~~ - - om i. a 
" — e* ** — : E i ~ - - 4 f 
- - ” — 7 - —— ” 
i ° 
me 3 4 ecm 
4. . ae 
- ° = - a a - — - 
~ - - a - os ~ 
a : P — — - “ - ™ _ = ” ~ = = 
- . _ , - ~ ‘ J - Sal) i “ } ont Cf ~ 1 
‘ : — = ~ _ > a an - _— _ 
“ : ' wo ~ . eiw~Gil e—q-T 60 SD eI GN @ fe 
N : y ~~ = . 
= - — - ee — 
: 4 - . ~ . “~ - “ey a f f) =f €S Se 
. . 9 = — 5, 4 4 i = = O16 be © C= 
° —~ _ o~ ~ 
oe ” f / i~ — ee Tes 
- ' : = ; ; ’ * ~] 
* “ , - , . — 
i ~ 7 - ’ © 
. 
| " — 7 
Pa - - 1 . 
’ _ - ™ + ” i 
/ > aan : - ‘ 
whe — 
- ~” - 
. j - “ f , 
y ' ; , - - - - ~~ = | ' . 
~ . ae . ou me o 


" ’ ; ; 


~ = a 
- con ied 
> -~ : _ x ed _ 
. s spe ’ . - vy . . 
= : = — - ” e — rT ww 
_ a ; 
o ° ~ é - — 
- j —_ ™ -~ ~~ _ 7 
- - - - ~ “ — 


4 a - an 
i eee 
~ an - 
——_, 7 , . - 
~ al ae ee ; come —" 
- © —— 
” 1. 7 a r | 
a j a P 
4 P ° od J , ‘ 
. _— - ot te 
Z oe ed - 
7 a . “ _— ~~ . oy - 
~ . — f. . oe, ! 
a” ” - * 
- ’ ed ~ = 
- o - - : ‘ 
— fe eae .lUMUDSeUlllllll..lll ee TE > = oe Ts hlUr CE lUlUCUc””ClUlUmDelUlC(<“ RO!UCULh Ur emUmUmC~SGCOt~t~t~CtCC~:~::::C:C:CO”C~C:CSCO flee 
. ~ ; ~ 
— eat 
FJ — po - -_ ~ 
: ‘ , - » - “ - oa — 
“ = > , = memo - = oe ' 
- “ oil 
<a . “ a . © j — ~ 
a a _ 7 4 “ - a “ - 
™ . ” om - henand o = wi 9 aa # . were ,_ fi? 
, 2 — : a . ‘ - - —_ " nnn ‘ ema 
an —_ xa - a = _ a 
~~ - a a “ " p " . 
- “ a a on nail ae oo ~ - ~ 
am wee at 
an — - ~ 


P 
- = 
- ~ 
io &§ > 
- ~~ 
- j 
pated 
: 
; 
° 
: — 
s , 
e : 
end 
* 
pus 


tt Iron Works 


\ 


aI AA 

| ~« 
- 

i~« 

~— 
_ - 
~— fT —« 
| 
_ 

- 
a 


s 
| 
oe = 


~~ 
en 

od 

} os 


. “ 
— 
-_ 
a o 
- . 
j 
— - 
— 
-“_ - -_ = 
— ee 


; . 
— 
_ _ ; . 
- oo . oumet 
- ” = _ 
~_—1 
= 
— ~ _ 
_ a — 
~_— oo 
— a 
- ~_— 
. _ - o 
— - —, * 
° oo _ "il 
= 
— ~ 
- - se 
- 
——_ 7 
Pte em . 
— —_ 
‘. — e 
j = 
cs ~ a ~ 
ee 
— - = - 
~ - 
~—— ~~ 
. - 
aa ~ . 
- - —_ 
ou — —— 
a _ on = 
_— 
_— on 
- ~ 
~ : o~—e ' 
— p ome 
~~ 
- es 
} ond 
_ - — 
— , ws —_ 
— 
a _ 
$ a — Ps 
~~ wl 2 
~ _ — 
* gown 
a = 
= 
- . ™ 
= « 
— 
/ - 


_— 
oe 
en 


“i, & 
, = 
— J - j 
- » & 


a i ~« 
- : - 
/ . - 
ome - . 
~ _ —_ . 
oe Poe - - 
a . sd - 
_ ~—< —_ 
~_ - - 
_ _ 
—~ _~ - —_ 
~ omen 
= ow _ 
— 
= ~ " 
a) . ~~ o 
~ _ - j - 
— < 
. o _ 
aan — oa _— a 
—_ ~ 
— ~_ -_ - 
~~ 
- 
— ' ~ 


j —— “a ~- a 
— = ' 
-h ; ; 
.~ it~ 
— , 
a - = < 
- ~ Pa 
: jf 
- ; 
a 
f 
; 
7 


L\ 


—— 
; ~- 
ow -— 
= a 
ad lied 
-_— 
a “we 
j 7 
= eee 
oe 
—t ° 
7 } 
* 
— 
- ‘ 
a . 
oy 
ae 
— o~ 
- —! 
ound 
aad me 
of -_ 
I mma 
- 
. 
a 7 
eee 
—e 
— 
— 
a = 
7 
»* a 
“a ~ 
- 
en 
= 
— 
~ 
. 
~ 


PLINEY JEWELL ET AL. VS. JOHN KNIGHT FT AL. 167 


Anas —— r+ ] — |} ’ 2% 
certain coods, wares, and merchandise thi retofore sold by thi m to 
; : : r . aa i i Dis . ; } . | ¥" 
him, and thereafter, having fi lently promised to pay said draft 


he purchased from them OLE] rOods wares ind mere! ind} rt} 


. cai 


credit. ‘oO the amount of a ih neither SAld dy itt 


. ¥* " — 4 . , , : ; . ; aot i ' ‘ 
Ol eithe OF aly part ol thi 1} md ever vpeen Pala, ana Liat on tiie 
Ge ual } . . \| . ' ’ . ; ; i | ; 
20rd aay ol caret, Is it, SAlQ Jewell Q Oons obtained mderment 
in) theey erior ¢C uUTLol \] LITiL' | lial rept} ' ik 
: if }) i ry Cttil } ‘/ ~ tts sw Ye 1i¢] cLidatl, citi i “ch it i\ i 
a ’ ' ' } f wi df) } Th ' +] ; 

nereon id] Lie Siltii ‘}i 2 ' i Lal ised 2a G * ILITOT) i} re 
' | hy] a" <«) , ss ~~. . | } } 

ISSLCC \\ riCti . te revul i 2&tial (| ’ ‘/i rl ie LOO] 
. ne 

’ ’ . ’ ’ 4 
4 ; ‘ ‘ — ; 
That on or about the 24 January, 1879, suits 

’ ? 11T7 i ’ | tsi ’ , yer ’ \] ; ’ ’ 

it ' : (] iit ' i "chit ~ ss {i i , 

‘ i = ~ | rill lL | neilos | ’ - 

: ’ 
. 
res securing them nh covered s real estat 
: | 1 , 
” . , 7 
yr fared | the 1 rest a On sald 1 
j { ’ 
, ‘ : . \| ; j : ’ I ) ~ * 
; > = " pate ene 
it ‘ ~ Were retrial i L ie Te Lee ‘,) ee a ae ia. 
’ ' ' . 4 
~ iX\ il " os i | ' ' ate ~ {i i 
14 ’ : ’ ' »«)) } | y\? . 
i - _ 4 ' ‘ (*T Phatil , <4 i hy Sri tM? , ' . ; 
i 
; ; bg? \T : , ] | 
i i* if ii ii ’ ’ ic, , <i ; iv | } ’ " 
’ , . } 
i \ (] a Fes) bist) Vi i FOO ne i] ee ' ‘ 
" . s ry rw ? | - ‘ , " | + se . " ; .? 
i? ‘ cLiit ‘) it ; ; ~ ; ti _ Lit ‘ s a i . i ’ 
wr) ‘>? 14 repeat ) yr rscyr*} } . ) \ :  f \ 
| ee j chil batt ' cit ' pi Pit " \ i ci ¥ ~ 
: 
’ } 
a ' , ’ 
(>] 1) \ | Corie \ til 1 ivy I Lf) > 7 | it] : 4 LO ti}) rt i] io ii i 
] ;¥ ’ ’ \ - : : ry ; . .% " ' 
sald SUPCTIOP COUPL OI la L i ' Mmilanha, a y FeGUILAI Ih) 
a 
i] : ' ,% i f ‘ } . +}, : : | , >. | : 
ePreoy] 11) O Wilive ttle ~ t iit SCTViICce O] Ss. dild rt \ 
’ : . 
, ‘ : ‘ . . +} ' i 
. declaration or complatit flavor of the defendants, Eliza J 
'\ 7 1 ie] ’ } } ] ; ] 
, ’ . : 4% . = . 
~ 5 Matt <i id] e*L_euiit | iV. ( it | ' sete CCOTTICSS Sil | cl (>? iO =ii¢ r} 
, ; Ff j ’ ’ ‘ 
" ' " ’ ’ ' iy : ; 
~— This i= SPouid Lp op il 1) “li ; 7 \ id) tye (itl i Wo T) pT On - ae ij 
i — 
’ | rt IK np] ly ‘4 ‘ 1 } : 
ry\ =a (j } iit Xi SF ; i at | i.‘ ' j “al i Wari Lt) ‘ i * iy i LP (iii ec] De- 
ramihar ** IS, Ss | ms TC) Ce) Oe) + i) claw rn tay re mat wi «Ok lig 
Meseeeelas det? Pe i . iO] , i . , T4civo,. til ict ¥ ti ‘?i =< i ij wien, | 
| ‘i | + 
. ‘ ‘ . " ; ' t +s . 
Ahbight,w Un 1U per cen nteres maturity and LO per cen iLLLO] 
' ’ | 4 ri { , ’ ] \/ | ’ Te * | > 
neys fees, and the ovnel r L qd arch 1, 187%, for SLO.OQO00.00 
. , iy ' *% " . " 
‘ " ,* . (| ry . crate i 
Lone day aiter date, in said Fletcher & ( Ircomanh, WIth 
' 
: ? q : : + ¢ ’ 
lt) pel c‘t 1 nLeres aean j | rid] iLtorn ,‘~- ~ eee ;} i? i rif 
’ ? | | 4 ’ . 
; , | ’ ’ : ; 
hua egmMe4nt to ve then ana t ered up ror SUCH SUINS ANd COSLS, 
. 
’ | ¢} sae ay 1 ’ ~ 4 ; i 13 1% oll reieri ’ i ’ ’ ' 
cLtii mere Ay) i] Tea Lil i Walive ail TIMI ALG VCCI! i 
ippean! 
ad oh ‘ h« 

’ ' ; 4] iy , . c ! : : : . 

" . ; ; > 
[hat the athdavit of said kK t EEDA \ yr ana Lbacned 


’ ’ ’ ’ 
’ Ts : ’ ‘,¥ : 
pose Ol defrauding thy creaitors Of sald Knight was certined to D\ 
’ | | 
. , : ’ , . - ’ 
Cori kdeal \ brown ci> : : ‘ \ Wilo \\V . 7 ' it Litiis ‘ i : 
} . ’ 7 ‘ ; , ; ‘ 
-_ , t » > ‘ : ss . . -* ‘se * . 
Line Litiie Silid Llc ori iit. ¥ ‘ , Csseqd OV sold Vwyre s {iS iiLerwiil ~ 
’ e 'y) +] byl] uae ; ’ \ 1 . ;? +] >>? ; +} 
= ccs iT} Lit viii, il ine : ; ’ ~ a ‘ vTes itl iif ,? 4 ' ‘?i il iW 
' ; 
, ; ; ‘] . 2 ' ’ siet ’ 
and interes ed lth LHe it Wii i said Avres was »>De PAG Tor a ne 
. 
, 


lhat at the Lime OF @iVInN “Ald notes ANu OF GIVING Salad Warrant 


— — 


. + ’ , > .s . = ™ ; . . 
said John Knight had not $20,000 of personal property, nor could 


. 


he hope to have such a quantity save by large purchases from ot! 


. 


16S PLINEY JEWELL ET AIL. VS. JOHN KNIGHT ET AL. 


* , ’ ° ’ ] » ~ : . } . ] 
‘ and that all his real estate was mortgaged ot otherwise Incumbered 
’ , . ; 
r peyond its value 
“4 ,% . , ’ ; : ’ S| . ae 
hat Siaiidl John Knight. WILT) bile knowleda and consent of said 
’ | By : } *} ’ } : i ’ 
m7Zadg. NHWHAtLand Ktletecher and Churchman, without any publica 
: , i» ; y* . ¢ '») ‘ ’ . 7ir y tt] } > ’ I. ry 7 
L1O r ihe ce to his tormer Customers, lNCiUdGdING vine COMPA halts, 
‘ ’ . 
[| the execution o!f said warrant ol attornev. continued ale! 
‘ — OF , . . : : 
da | scl i i¢thih Gay } \I i] iog OUSLTLCSS is 3) ror DUVING 
; >. " +] , I * 4] ‘4% ’ 
’ } a, NY QO is .? | if Dro i‘¢(is i) ae iisst {)j 
; + 
H | , 
cos Lb1o9 : 3 er & Churehnman, Said purchase 
} ; 
i I al revel ' Lit _ thal iIsti i 
; ; ’ - 
| Ist day of M IS79, said Alexander C. Ayres ap 
— 7 - £ ’ ? \ 1] 38 . i? ‘? ? ‘ (Leet } | ; 
: es 5 ; ' 7 Seeo Gat ‘ pahtat 


| \ ¢ he SL ; it] i ‘ | tr \ j | 
} 
; | = | ; =| ™ | _ i 
| ; PF m1. (hh) t | 
iX\ — = , ‘ ; ' “ i i \ ‘ 
oe \ he ~ ' & LO. al 
’ | ' 
™ . i ~ +} ‘ . ‘ ' .\ ‘ I - { _ ‘ ' 
rt | ~ : | ! ~ ; 4 = 1) . ’ ‘ = j » Ft Pe 
? 1 
' pplied t proceeds | to their ow use, We KHOW 
‘ l il | ; ~ { tines 1) | | } 
. , 3 
| Ls i Les, VW L Ol Lorie AMIGAVIL, hemMeht hai CAN 
: ’ , 
ecu a Civ ( nem, VW Without consideration, UNAULDO!I 
, 
Zea, ] li | ‘ im, i as to complainants, and were each and 
ail oly ana K WILLO LUC KI yiedg and against the Interests 
And Wishes OFT iil PITAL TIELS 
} ' “he oe } . 
And said complainants prayed hn said Dill that said notes, war 
ao * 


. » * . et all ’ > y ‘ ] .> ‘ ¥ } 
rant of attorney, juagment, and execuulion anda the actions of thr 
afl — esas: & ES. ae ee er ee eee | void 
aeienaants to said bill thereunder be deciared traudulient and Void 


AS Lo COTM pial lant, and that the getendants and each of them be 


declared trustees for the complainants and be required to account 
for said goods and merchandise aml to pay the same into this court 

That the defendant, John Knight, appeared to said bill and put 
in his answer thereto, wherein he admitted that he had become In 
debted to the complainants, severally, at the times and to tlhe 
amounts stated in thi bill, and that judgeme nts therefor had been re 
covert cd against him ahi CXeCCULIONS IO] the collections thr reot Iss d 
and returned at the times and in the manner stated in said bill. and 


that said indebtedness was still unpaid. He further admitted that 
on the 24th day ol Januaay, IS79, suits had been commenced against 


him ee the superior court ot Marion COUNLY, Indiana, to foreclose 
certain mortgages which covered all his re al estate, and that on or 
AvOoUT thie 19th da\ Ol May Is<. decrees had been rendered fore 

closing sald mortgages ana orde riby the sale of the mortgaged real 
estate for the payment of the ugegregate sum of $40,867.85, and that 


PLINEY JEWELL ET AL. Vs. JOHN KNIGHT ET ATL. IG 


: < ery ‘ i « ] . , ] ° 
ior 828,770.90 of said sum persona! udgments were rendered against 
him. 


He further admitted that on th, lth day of March. 1879. he eX 
ecuted a warrant of attorney autho Zing Alexandar ( Ayres to 
| I) COUNTY, [nediana. and COll- 
} the defendant, Eliza J. Knight. for sueh 


SUth as should be due LO it Yr Upoh a certain Promissory note al in 
Dv her against him for th su >10,000, dated Decembe) BF 
1878, and in favor of Fletcher & ¢ Chinan lor such sum as should 
e due upon a certain p: id | 


» ’ 
, : + : * + ; 
" 4 ‘ 7 4 ’ 1 ,) : , ' : 
13) Wii, aS NOLArV Dubpiry \ i }?} OL Sale 
. ; 
, ’ * , , 2 7 
\"? ae } | ’ 1" ’ ' ii i ’ ; 
\vres ctil I. is ‘ aft , _ ine ; tin’ it ; oe i ' i 
‘ 
" ‘ r P 
Bre \ ’ : y ’ *. ~ : 
LO Sald Vres for Dis si t Te 
: 
‘i } ’ rT : f } r)) 
— ‘ <i =i? i] ' : 5 Yrivi 
’ " 
- - , * > *y ’ . ’ ft ; 
_ sca PEL PLECS Ctiiti ) * ‘iw - \ Lt? I f 
- * 
+) 
. . { 
" atl : ~ +? © oe cee 
'F . 
1] y , 
.? ; ’ ’ ‘ ’ : ’ . , ; 
| oh OL tcaiii ' . 4 ‘ ’ ;*\ ~~ 
. ; . 
| sf * . . . . 
- ’ ~~ ‘ 
7 A . % . . ‘ ’ ~ ™ —_— ee, = t>. 
7 + * > - ’ 
. : ; ' ‘ | . i ‘ \ iit) : 
" 
¢ eee ’ 2 ‘ - ; 
; ’ ’ ’ ~ 4 
| | { i= , if . ji it ‘\ scl ‘ 
'*% ‘>? ’ : ‘ . 
eS : ’ si \ 
’ . ’ : " ‘ ‘ ~~ " 
i] ' Py ‘7 ' ’ ’ ’ ’ \} ‘ ;'‘} ’ ‘ 
; ~ ‘ ’ 
ait ‘ a a si ‘ : ‘ > : ; ‘ P a ~ 
} + 
: a 4 , ~ s% ~ Pye? 7 ‘% ~7 i ’ ry, % ’ P " SF 
’ ‘ 4 ‘ : ct : d 5 oe «© 
) : : " 
» : he yf . ’ ; '» | : ‘ ve Psy 
L\VOr, JOINELIV, OF Salad \ a tra Cu W Ohure 
. 
~~ , , > 
*+) Pp «}e) 
: ' ; yey _ } ’ ’ 1"? rf y° ‘ye , + ’ 
Lz at ae ' ‘?i « ' ODO) tte du de , ‘ i ci ata ‘ t Liceiit ' ~ 
: 
’ ; | ; , | 
, ’ ; , . ' ’ ’ ; ? ’ ’ 14 , ve" 
s { : (i @)] ‘4 ‘E Py. / — A TL Uiiit ee } io Lcle bit 
} ; ' ; j ‘ ; ‘ ’ 
; ' ; ‘ '; * y* , + ‘\? : ‘ ts ; 
‘ 1 | it ii ctti Lit? LEitei ' 7 i _ ‘ iit a 4 rT] ‘ iene 
4 } | > * , ; , ’ 
i 4 ’ ’ ; ‘cy _ * '\ ’ ’ ; : " i 7. + . 
“<i . Wi . 4 \ ii ted SP itt & ts ‘ i Ul ¥ Sil ‘ ~~, itt 
1 


{ 
. ’ 1 ; 
; j ' 
© Upon all nis personal Oro] ~VOCUS, ANd Stock 1 trade. Lie 
’ } ] j ] ? j ’ 
aggregate value of which was a >t0,00U, but whether any of the 
, .s ' ‘ 
" , " ; " ‘ 
is purchased from the eo) er said warrant of attor- 
4 14" | ’ , ’ so | ; . - ’ : } 
, Was 2IVeN Were then in 5 ] SCS VE VECATHC SUDTeECEL LO Sald 
: . } ,* ¥ 
he averred that he did not } : 
’ +e ’ . } P x. . : 
admitted bhat he made no O Lilt lores i] Ul Salqd 
i j | . - j ] 
> 
mortgages upon his said reat es verred that he had no de. 
ith, ’ ‘7% ’ ryifea ty! ’ ' ’ ‘ } : ; ,* ‘ 4 
Vere GEE Log. hey ii (}i t Lait } sti Ff ‘? ci | psEait it WAS 
' ’ Z +} hill +} ' rf ’ ' 1? | ~ | ~ y ~ 7 . 
f cS SLALCt bil Lile iii, Fla «ht Sutil © %~ BV,OV0 | » IO! 
Sal | : 1 +] : : l 
if i} Silidi eaten. ercicre \\ i™~ pores it) . ict] rive Vaius ' Silidi rs Al 
’ y , ‘ he be } } ’ ~*? y oe ; ; | ’ : i byt 
tLe, ' ee if c‘LVeTred Liat J =e 5 ‘} “<i (j . itt) + ci= ™s ¢if¢ iL. 
i Liat iis iz ii Staite ‘ iit] i ’ ’ it}i i © red i} sit Pea V LET ECTTE 
* . ’ 
‘yr? : ’ . > © 
C01, WAS AlDiy suincient for s mIehnt ana li Giidh, Upon 
: t 
] — ih | fas? 7.» ; " ; 4 
«lit Ol sc tid] gae.F Cem Lal Ue ; ~ ‘ r™iil cosa =f ‘7 
! ? ’ , " , ' 
4 . — 
noah te Pi \ i | of i) ~ SiLidi 1) = it 7 i] i it '\ he 
' 
; 7 
' i } , , 
Was TUllV dss mirged toner Mu Loe a ‘ MN Soe 
l that | Saeed dam | 
1 . ’ , : e " P > 
' Lf) iis rs il Ltd] pers tial a. I : “Latin ' ys il i | 
, Dole 4 =e - 
: T ' : *iay ° . : ; ; : . ' 
Inorigugve debt iOr Which he w PMULLALLY [lADLe. Ai i idverred 
+)e) ; 


aa——tS 


1 | } | j | Wiis rere \ 1} 
\ ‘ = rit — | 1} {>i .' A ae 
1} . was soivent at Ul 
7 . 
. . xr 
’ ' | ‘ | il rie i] ‘ 
! ' COnLINUCdA IN 
\ ‘ - vwivel ¥V Li) al _ iM 
’ -4 - property to Dv 
vy ¥ , ¢ LLOTHeEYV Ol it) 
Dull si on eredit trom 
' j is ¢)] ‘17h \ (Fouls 
; _ : wm, 
. rto the payment Ol 
: ‘ 
’ ’ 
La. & cher and Churchinan, 
¢ ' , 
and ay e sald warrant of attorney 
s 
’ ~ \ i | s” c” ' rei estali Would 
‘ ‘ ‘ cit * ; »} winielh li \ ;~ 
+ , 
pers ' sf re VY rerlevillg tytn 
iWrol ito In paving Interest 
OO} - : rer | Woon said Fe 
. , 
; ’ " ‘ = + ; 
es i Ct] Pe ry Sav ilii 
" ’ ’ ’ } 
’ " : ; 
i ‘\ ; ' i ii ~ ord 1} ry 
dd had managed to 
: | s Dus > Was concerned 
| ‘ bis Cl iit i] | 
j % 
y | j ; Oi 2 | 
| >s?? ’ 
ht ’ aria d i 
> > F . 
t’ | i ‘ ~ 
: \ \ } 
: \ , 
. . \ ~ \ 
~ “ i 
i t\ | wis 1 
\ , } | 
4 ~ ' i\ i i a ' 
‘ \ i ‘ t is tii / 
; j | ' 4 ‘ | \ i : I ‘ | \\ 
‘ (*] \ | - ‘ | t i ) Pert | . 
. | | | ‘ | =) li ( miu lk VUSTIICSs 
r pure - c a i> or & 2 I t of attornev Was G@IiVen, to 
cel | } I ry)? } ] ~ ] i] 7 ~ | PltLOrs ryiit 
iat il i O] citi ‘ _' i}? Zz ii} . Pi hii oF Boe ee PLAN 
iver! i Liat iong peiore s j \\ ll nt of aLtorl Y was V1lVeC!l to Will 
921 7 i or id EF) 
Ol) Like 20 lav oO] December, ioso, ii borrowed Irom said LI Zi 
’ , ‘ 47 " j = ‘ ’ ; : 
Knight ij Sul) Ol SLUUUULUU oO] her ownh separat estat and which 
: , | } } | 4 } ’ ?¥ ‘ } . ia va * I ‘sys ¥ ‘ 
Sullll Silé mad Snorvuy velore Lhnat time, at his instance and request, 
| { i] yy Pe a ° ‘ lay . , : a . 
raised for the purpose Of loans LO abit upon mortgage ol ler SCp- 
4 ’ ’ . 

. ; ‘ .) } ' ' . ¢ i. . . 
arate re il estate, and that pon recelving the sani he executed to hel 
Ol) L0' may 1 ‘oOmlssory note which he 
j ; ‘ i 4 > 29 vill “57 - ry? 7. yepre * a at . ’ 
OTL eowed to fer ill iuil a Lil rime Salad WarrTrTalit Ol a torney 

’ ) y , ; : ’ . ek 
i ‘ : | : = ecet) . ’ 
vas executed ana wl) Ci) Was nen due, and tor which sii eid no 

7 ? | } ? Son A 4] } . 

SeCcuUrILV SHVeE lis personal eriaele \ fhatat the time sald warrant 
f attorney | at . bona fide indebted to said 
or attorney was eCAXCCULCC tif Vis iaisd mond Hae indebted lo salt 


;- | 
PLINEY JEWEI \ \ ANIGIHT ET A i] 
’ : } } 
letcher and Churchman f | oan » bu nt 
° ; 
e )) ! PUP CHOMUAD, Tc) \\ tine s seyerasa yi) 2 ey r) ‘ 
Ty) Wi Ba chit i be rtisary ‘. ~ ~ Se eieeeie , ; |) y 
: | i> ~ ‘ ~ 18) : : | . 2 ‘)} j 
‘ | a as & 1 . fi , i cl " Pa j 
S CONDON) One dated ; rhe i ima i <>? 
’ : Pw” 4) ’ ’ fb) ; u ’ , ‘ 
‘ ‘ —_— ; + ° . ' ti 
- 4] ‘ _ ) . , , - 
suld other notes, SLO,QOQ LU Isa. p it ons 
, ; ’ 
" ; : } 
| nichh last-cescrl! @ rand 
: . ’ ’ : . 
‘ oniireee cam % ii rere * ' ve ‘ \ Loe 
, : 
| Tj cit | 1 \ Lodit iL ¢ i] / I re? = | i; Tt} 
’ ‘ ; 'y) five : : P ‘ " 
/. \ | Leff ii \ Pivei ¥ : ‘ \ i : 
—~ 
’ '% -! ¢ , +] : . : ; » 6 j ’ " : 
a, ‘ : it ?i i Stitil ' +) _ ~ i ' ; “ i) t*ii 
’ ’ ’ j 
commenced agarnst DN ~ L «J LO Tore - ort 
» « 
PAL Ipoh His real estat 
’ ’ es : 
’ ‘| +} ’ Zz ’ . | ; \ . 
ae pIrtiiie] aVerread i ' ij } ire’) 
- } 1 . : : ' ; 
IS79, said Fletcher and Chur sted him to ¢ them a 
> . : : * 7 ; 
' ir atborney for tie iCss is? Tile | r said 
, , " 
} E38 <r Ti . oe ( | | iT , } . 2 
_ _ . - as & 
r*, \ cyl or ¢ tiga (ey) ' ‘ : .* i ‘a 
' i : ‘ _ ‘ , > ; 
’ ’ ’ . ‘ : ’ : ’ > ’ ' ' ] 
; ' ~ ; ' ." if i! i : 5 Citi ; + : _ req LO 
} 
= br’ ' Oy} eat | \ 7 f I i 5 “ i Curl I I \\ ~ 
’ , 
’ ‘ » i n " ‘. i : 
' cy i . . ‘ vie itl ' i- i 1) . 
H ? |, , * , : 
' i ; 
i = ' =~, ‘ ~ | 7 iv “ii i | iil 
: over her, and Ls i nt i at 
t ' 5 i i »\ ‘ I | ' ! H 
, 
» ‘ " ’ - { s~* ate 
| | = ; \\ ~ . | ’ 
; 
: : 
; ~ 
\' _ ~ ' 
~ f \ ~ ; 
\\ ~ \ : ~ 
1] j 
i : | 
u ' 
: > ’ > . , 
i\ : | A\ ‘ ~~ \ 
’ " " x " *. \ ’ 
_ - ’ é 
’ ’ ’ , ’ ; : : * . 
’ ~ : i - ste. ‘§ ’ ; . 
, 
; ’ ’ aS i. ' ‘ : ° | 
| rie ts. ~ ; \. 4) : ; ; \ ~ bit 
< . . } thy *» ys yy e* ‘= " | _ 
’ ‘en +) ' \\ - ‘ i ; ; Edd | : ; . = ft a 
. , } : ’ 
debtedhess ind’ that mn this hoy L1O} tine 
} ’ i , } t ’ ’ 
| = ‘Pe. The ~~ b> | i eat LIStlil iil i | iil h bat ¥ iyi Vix 
ISit} MmVvViny foods On cre iit ft ~ ae ri a rere] pan 
‘ e ‘ oil ) ’ t} } , I " —. sity? ‘| " : } 
LILI@S, aS aiiePer IT} Lif Uli At I QGuantel = | 1 ne had 
a. 
> y*ss ’ : *y*s) ' 7 a . ; . . - . 
so purchased In correspondin periods rmer years He furthe 
averred that all the proceeds of goods sold by him duri y? 
averred tilat ai the procee S Or YOOCUs sold DY filth GUPING sald time, 
} } 1 ‘ 
} 7. : ‘ re wise ‘ 2 . ' ' ; , . ‘ 
except such as were necessarily expended in thi prudent a ieconomi- 
| Pee TP ea ery} yf ti » bust soQNe i717 i «. ys? PT an | ‘ ‘ _ 
Ccil mahavelll i} ( if , tiie eean ‘ >] ‘1 iis lailil Wer \ 
’ ? . ‘ } | > } 
» js e "se ’ y , . 
pended In payment of tiis mereant Indebtedness, and that the 
, . : ' : . 2 | ] wt 
“mount ol voods sold during Siildi Lite irvgery exceeded Ui! amount 


HIS purchases. 


He averred that he had nothing 


the judgment was taken a 


ile 
> 


ul] 


' 
_ 


J 


ist him upoi 


; 


WItn the manner 


’ 
A 


1 the warrant of 


In which 
attorney, 


x 
\ 
, 
{ 
. 
, , 
’ 
j 
: 
' 
‘ 
, 
i 
' 
" 
? = > 
. 
\ : 
4 ; 
; 
| . 
}7)* 
: ij 
\4 
‘Fy 
m= C€*COTTIT 
‘ i 
‘ 
4 | 
' { 


1) tha - 
about Prive 
7 C Lhe 

Joh “or 
j iF ay j 
such judg 


‘ 
~~ 
~ 
‘4 
: 
‘ 
’ 
‘ 
| 
~ 
~ 
y* 
At 
~ I 
, 
| 
~ 
\ 
4 
, 
if 
ii 
| 
: 
‘ 
ricie 
si 
bi 
} 
Age 
‘ hit 


aid firm had’ obtained judgment against said 


( ral eCxXxecuLlions, 


a 


" . . . ’ r° 
_ ? | \¥ \ \- tik KNIGHT KT AI 
. 
: ’ : Be, : , yy | 7 PSs l] i] 
= | ‘a CONeCCU : ; : ‘ ‘ it ‘ . 
: ’ ss ¥ 
- \ i upon any\ his property, Ne 
: ; } 
: ‘ 7 ~~ »\ »eeey | 1] . 
‘ ij | sii tii .Ptee s ‘ . 
# . + ’ 
~~ ~~ | 7 - ‘i [> oe | | i y 
, +. 
' ’ _ ' : ! | H TT ase >i Fiti\ 
" ‘ 
> 7 ye Ts? ’ 
~ ' : : : ' 
. " " 
: . ~ oral ebia 
7 > 
re 
~ : : \ Ma oo : 
, 
’ . i Ss. Wires, ail 
a 
j ‘ ' . : : ; 
\ ’ , iWwiis 
j | : } ' 7 
‘~ | i} ’ : '\ ! | POLC Te] iV 
,¥ 
, ; : , , 
: i , wm, \ | ~e ~~ L fi cil “=i | prop 
’ ’ dsl 
. ’ + ’ i 
~ - i | e>r's t*] LEDIETEL Chae 12th 
‘ — ? ‘| } 
° Sj [ ‘ OWT I bor ‘? ntiy Lik Sala 
‘ . ' , 
i i } ; ‘ ’ ’ 
Itij _ , iil \ tl , ~ Lie) agent \} 
’ ’ om 4 
’ t ’ 7% 
ness n said 12th day of August, 1870, they 
2 ’ ’ ° ° 
. ; ye ‘ a | i-¥ “7 ' +s% 
e LIS] = —fil¢di DLISTLLICSS Vi IKTnY all mvVvoice 
| * 
’ } ’ " 
‘ wre . ; ‘ ‘ ‘ ~~ ‘ cl 
} i = VJ Ch amounrvead to SO.440) aire 
’ : . 
; tenis? ! +} 5 
_ i ' ere ‘ ’ Al} <7 st l _' \ er Gillie cui? 
, ’ , , ; 
: j tT ; 
» | "\ se one ind said Fletcher & Churel 
| : } ’ ’ ’ | hy 1 \ ’ 
| i ‘ Lil ' ij ,ii \ if ‘ Ver i 
, 
, ‘ + } , . .*% ' t | rot co i e ti, + | ‘ 
~ Lil i ' mou! PCaALIZeU 1 Dee clit LV) it 
= tf =) OT &®.) Ho? 
‘ 
\ » andl oe \ 
’ a 1 
| lié ~ ‘ral ’ ( murechnbhiadhi i Stouchtol 
; . 
, ~ [ ' te ~ r Stjry \ O | LT] pis) 
] j - i ’ \\ " ’ re*ta¢y ‘ ’ ? 7) 
sci ‘i Li : ; i] = \ 3 :‘ ; ; i il 
, | , ° | , j 
. ; " ; 
L it yas tru | j ly Fill di DCC IO] 
PIE] ’ ' } ? \ : ‘ ;«) i> ~N 1 Tf : { r \ ' 
" y 
! : 
i] - f ] ‘ } i] lit) | ' ici 
ss ’ ’ } 
aT rmormed nd VeTleVed, | \' ~ 
: . .% } 
' ‘ + ' “* 
s | i the public general ney 
, 
. ell, Re AE ae od 
\ } i ‘ ! Li se i ft aFcl mitt. 
i ' f ' igs} t} ha ’ 1?) > ae. 
| ‘ i ‘ a ‘ 1a | iat i i} i tia i 
} , " . 
( . ' ’ ) ' ' ) | ' ~ i } } | 
. } i ' ~, iis i i i Li Lif \ i i 
| 
" { ’ | af ‘% +e 
I I} 11e@' } s ry “OTL Cl ‘ \ at yuat ‘ ll \ 
¢ ] ; Bes + 7 ] , , 
nt bad rol » time made pay! nts on sald 
, 
* ; . ; 7 i " 
| rT i ' crs ~~ ri¢ re phil ~ t)\ | rrowllg rricor’e 
" " " 
vere 1ncreiusea I Pim ISHead AS TIS USilCss requir i 
, : y | ° 
iverrea nat t \ nad ho KrnNoOw rare r mntorma- 
. ° 
j ‘ : : ¥* _? " ; " ’) : 1} nts »?* cyl 
“ } « | ‘1 : . & ‘ ‘ ‘) ia ' Pepiciidi ‘ i 
+ 
, 4] ’ 
+ / 7? ’ sy 7 ’ ‘ ’ wan ’ 
ailliegs . i] Lie! Ui thi: Lice weit SUCII Dersols 
’ 5 , 77 } . , 
‘ » ‘ . . + i * . . . 
So ereas Ee ne Oo1 Lie bill Or complaint, and tha 
, ° 7 
‘ . ’ ’ ‘ : " ’ ’ ' } : = 
ot adl Or dely thie Hliievatlons OT Lilt Dlil as to 
‘ 
" ; 
' } | ’ ‘ i ' ; : ’ 
oLvedD sto comp nants, as they had no iniormation 


y averred that they did not know anything 


tirm of P. Jewell & Sons, nor 

— 
execution and the return of 
but they averred that if any 


proceedi es were had thev were matters of 


iN established. 


They averred that they were 


PLINEY JEWELL ET Al VS. JOHN KNIGHT ET AL. Liev 


i: ' , ] : ] } - } ‘} ’ sess? ¥ ’ + i .% i] \i ‘vy 
. 1 : = 
POorneqd aha cM revved ti«l = ti \\ ™ = ‘ ti ; taiat si = sim 
: ‘ 
. . ‘yet ' ] ; " ’ : ’ ’ , - ’ 
r court against said Jon IK Mai ors to Tore i - 
: 
‘ _ > s*? ',% ’ ’ . | . - = ; : : 
a <*om * REPRE Ltt tii scant US ‘it : S ' hii ‘ : : ‘ : 
. . 
: . ’ ; ’ ’ , ran. t ’ ae ~ ' oe fF ’ \ : ’ 
= ab itd , ’ \ ’ -_ ‘ ‘ ' ’ 
— — 
: + 
. , > * y° ? ? . 
“Laci AT cy We ‘ i ; = - | | \ ' \ uy 
: _* ' : , * " " 
. ' 1 ‘ ~ : _ : i ‘ : ~ . 3 | 
shaving anv d . Was ad tf for 
a x . : ; . e°* sy : . ~ : ; ‘ ~ ’ , 2 
‘ ‘ ‘ 4 : im, © © Seem ' » : ; ’ ‘ : 
‘ 
, » _ > 
’ ‘ ’ ; F , FF ; fcr? ’ ‘ 
ae PG OS i ; wl iat ' a) = = Lah tl <<. et o i 
" 
‘ rip? foor tive 7. >? , «yr & ci} , fey nyrf se N CMD EN) 
at ; ‘ st ' si : : . _ : : ait ‘ . 
| \} iw 4} : ‘ j 
+ : » : ; J ? ' i 
_ att , ii \ ‘ : <4 ‘ _ Ms  % ‘ ; \ | . | " +) ~ Traits 
‘ 
y ’ 
7) } ; ’ ~*~ F ‘ t ’ " ’ t.y Pref yet 
it ‘ i | att . ‘7 \?i ~~ > al ;% iat SLEat?a 4 
’ . " 
; + ’ ray +} 5 = ’ ¢ ; i ] : 
Let} (al Geul hey Priel ave { <i> it ii | ~. i CPitil 
| , } ’ 1 ’ 1 
rn ’ ’ ’ ; 4 i ha ' ; i . ’ 
IK nls iil Wiis Ana pid Deed) PlCTeLILE CU } cs) Ts cyywwe { Th} ) \ (1) 


the Ist of Mareh., 1S79. in the follow sums. to wit. one note fo 


| Ha : 
dated February 15. 
. i ) ‘ _, . : } ' P 

for $2,000, dated December 21, 1S79, payable at 90 days: one note tor 


$4,000, dated Jan. 2, 187%, pavable t 60 days: one note for S100, 


‘ ‘ ‘ : 
, : — = , , , 
dated February Ist, 1IS79, pavabl t 60 days and one made 
‘ i , 
Te] Sout adated ~ IS; $) AT - | L they ly (| if Security 
’ » y 
hor s id sums except the personal res tv of said kk iit Lut 
, . 
on ti Lst day oO] Mareh Is; Line uneasy LboOuUL SAlG Ine 
. . ; 

gaevredhess and wanted security cih i IN whit exe ted to them 
’ . > } : ’ ’ 

nis not tol SLO, pavabdle « ri nal ¢ read 1t to 

, , . - 
iid sue if they beeame un vi if Marel 
rN, 4) | >\ pirerodt ’ try ' | ‘ : ~ T Ce) CM) 
‘ ‘ A ‘ ; “ ' 
, ' 
rig) ; (] hit reitiseq Tt) ‘7 = | id] 
‘™ Ft) Cre at wed ly eo ts ’ } . i ’ ' 
} ’ ’ -- 
Lie antJ iit \ Or} ia CTIve] oF a i ~ i ' Li 
, 
f 4 OVI | | Siiidi ¢ J \ | ‘ td) ~~ L 


| | 
Ol 7 it] = ae Wiel | ' iz t -— EEbé =!) ? } = I 7 
4 ‘ Wii\ (>] riIyVy ine C*aper hie \ i } ~ ' | ‘*,y Tc) f fees 
= — _ - 
| oe + ; 
nis: that Edgar A. Brown, t publ who took 
, , 7 
KOO mment of sald pow | Sat tne til partie 
, | - ’ , ’ I ] 
Silla \vres and IPI LC TeSteU eV Were I rried Ltd 
} } { lect ; i] ‘ 
_ ; : ’ 
OCileyvt i an , i rth I LVeTI i ' hot ‘ : 
| ’ ’ ’ ‘ j ] : , 
: . . 8 zz. " ’ ’ ', 
eV had said power of attorne undel } 
‘ : 
, ; x =? é © 
tO Keep It secret that On Lie isl \] Ys lS; ; i ’ ‘ Lilt 
me , ; of | 4 ; 4] ‘| 
uneasy about the deb nd, to secu same if they could . 
’ 1} | ’ " 7 ’ } Be ; ’ . +? ’ 2 ’ Bae ’ 
enused aie nied) () De ET red } nay oO} at if OO} 
} } : } ’ 
their said note and the note of s Lis LS Wilt Liab tiv Luset 
, ’ : ’ , ’ 7. ’ ; ] | a ’ \| yy : 
execution to issue on said judgme dit | tothe sher irlot 
Be . ; P } 
COUNLY, Indiana, ut the same was no vied 


" , : . . ' 


They further averred thatsaid John Knight, when he gave 
2U6 said note to them for $10,000, was bona fide indebted to them 
in that sum: that said note to his said wife for $10,000 the 


were Informed and believed, when said te was included in said 


cognovit, was given for borrowed money from his said wife, who 


mE) CM) 


’ 
. 


ri 


~— . . mene — - 
* at o~ - - = 
> 4 P a oe = 4 > 
f 9 BS = on ; 
, a j o _ - ~ 
” ~ . 
. . “ ; : ' 
on , - o 
- - , _ = &@ ~ i 
oe “a f ~ 
= - te e J i 
waa - z an & 


. — we “ Lo ott : - 
~ <4 ‘ j - ° i ~=s 
‘ . ‘ ~ a . - * 
° - . f 
hea ined “ Af 4. 
. 7 omnes - - 
> ” - ~_ i - 
j -_ ~ 4 
f ~ 
- , 
’ j 
a - 
J <> - 
j - : 
. j - ‘ 
» y - 
- - 
. ; | 
, o 
, _ 
j 
é 
| 
4 t , 
j 
; A 
f 
i o 
- 
j j cua 
“ a 
f 
~ 
a 
j 4 
r f 


, 


| 


- 
— 

~ 
— a 

a 
— — 
me a 
os 

ee 
—— 


\ 


~ 


a 
/ 
; 
4 
, “ 
— i 
a 


* 
. 
i 
f 
oe 
f 
- a. 
» 
ons a 
od 


oe —_ 
” ose 
aoe 
- 

— 
“ a 

“= ~ 
oo ~” 


- 
f 
. " I 
/ 
| 
a aot wal ( , 
, / 
r A 
r 
- : 
: jf 
‘ 
; f—-+ 
a) 
- 7 rm as oo 
: _ 
- — — 
mm CS <a = 
» f 2 = 
SF 
ome moe ood 
_ oe ee - 
Fae 
we | 
{ 4 ~~ ome 
— = i 
— 2 ome OO 
iF = ~ 
Reitenaneenall ~ - a 
/ io 
= % ti— 
. — f= 
-_ > i. & 
° —_ r |~- 
a ~ . -~ 
- a _ j st 
~ ; an 
7 [ me 
: hm « 4 
os = _— << or 


— 
. 
< 
j 
“ 
- 
om 
j 


~ 
we 
_ 
— am 
— ones 
i~ ** 
sms 
- } o-F 
m4 j 
Jf a 
+ 
7 
— — 
-« 
-_ ad 
— a 
~~ 
ow - 
_ _ 
_ ad 
. 
-~ 
— one 
j “ 
a _— 
a 
eee 


7 


L176 PLINEY JEWELL ET A ’ 
Value it) ill said mort ced re i | estat yel all of Sala renl 
estate was not mort wed for said debt. and the real estate which 
was mortgaged for the payment ol the aforesaid personal In- 
debted) ~~ |r Sula john yht was of more thin sufficient 
\ 1e | meas i said personal tI lebtedness al thie Silt thereof madi 
> } —., | 
111 ici deere r foreciosu@©r She 1imitted that on the Litl 
f March. 1879, said J: Knight executed a warrant or 
f attorne\ thorizing one Alexander C. Ayres, or an) 
ov ! | ey, i] ' (>] thy =] ‘ (>7 Pod LTiii. oO Arpealr 
‘ i 
the s ) rt f Narion count Indian md recelyve 
com) tion Wl vor of herself and het eodetend 
‘nts. e] nd Churen ind to econiess iudoement 
| Lal" 4 tive. | iv’ ~ Live if | rill fr Lil 1) ht 1d] such stil 
ss lid be IDpo , promissory note held DV her apaltis 
0S rin Knieht for $10,000, dated December 238, 1878 
ray I 2 : ‘ C] eee ( urchnul Lil Ol St] i 
, ! } ssory { 1) la bv tl 


; ; : ¥ 
~ ' ! } \ .) ; 
‘ ‘ + ' <" 7 ry ; by 7 ” 
| ‘ ' ; ; J | \ | > ~ =) 1) il : ’ st 
* ‘ 1? . ) 7 } . ’ + + fv " .o ' " 7s 
i \ i> . = ; ; i ’ it) ii > <A ‘ .? 
‘ : > 
. | . : ’ ,* t ’ hy tT; ~- 
! ~ i i rCs ‘ ~ "iat ‘ i t i at \ j ' | 
’ ; ’ } ’ +] ’ si iy ¥ 
\ 7 ; {>i ~ oe ~ { ,*) ‘ | t rr 
, 5 ; , ; ’ ‘4 ‘ 
\I 1Q7q nid — — - 
cyt ‘i Bar por 1 - ’ mee ) ii { Lan rt i _' ‘ 
" 
| } \ : . —_ j 
‘ \] S \ yg bw ’ ~ ' i) 
' baci ' i i ‘ i 4 i Lal i 
° , 
| ' : ; ; 
: - , . > ; 7 ; 
’ ; ‘ \ ’ ~ ; iX\ . . { ; — i ii i ae | 
. — j= >?) ’ 
|. for SZU0.00 that an execu 
i ‘ . ' - — > a 
" 
. ’ 4 i : 
\\ = ~. > ‘ i i pid 5 i ii ’ : ‘ 
' . 
. ‘ 7 , . i " ; ) 
O] . Lm i ~ Wahi to 7. ‘ CE aa ' M4 
1 ’ , . . ’ : 4 * 
. ‘ ; : ’ ; . ’ ' “ ) ’ " 
ine ns i Whic an Pd til iwWwairia \ 
. + , 
‘ ' ‘ ’ ’ = wilbé Wiis mor ij | 
| VA ~ Be — - Y | ' 4 : ‘ oD ‘ i ‘ i Ula ‘ ‘ 
| ] : ’ . " . ’ ’ . ’ ; ae 
i) c.% i . 1) \\ ~. } i - | } ; eP\VCM i ; ¢) siLidl =, i 
" 
. i ’ j ’ ; ’ ’ ' ' 7 ‘7 "1? ‘ ? >t 17 ' 
: ' = & >is ‘ { & : 
1}} | ihe i ‘ ‘ : ‘ é eae. ad ‘ | 1487 ad ; a5 
® , , , 
‘ i 4 . . | i Zz { } ; —b ' ; Oct ? : . ~~ 
« . Ww | | i) ‘ 7 7 it] O\E i i ‘ ‘ i} . 
. ‘ ’ ‘ ‘ 
. } ; 
} } \V i | ' PF =i) ] i; verry ith .. €D 
Wiis | I i , ae : ’ .' cP AG ; i i > ii ' 
5 * ¢ , 
é ; ' ; ’ ‘ , 7 Vat 
ne t : : | i] _ ~ i | ; \\ : + , ; nw 7-4 » i' , 
; ' . " ’ 
. 
’ + , ’ ’ s+ + ‘ " - ‘ 
4" il i O} I ‘ Ca l } ‘ ~ { \' iiattil Ol ‘ t?i ‘ . i ek ii 
’ " 
‘ ! | l- "| 1 = f th : < - 11) \ rt ner 
; | 
ih —ii¢ ivi gull P ‘ rn ‘?'\\ CUES? f i ft | ; i } { chile i i i 
8 ; 
+ 4 > ‘ . . , y +} + : ~ ae erect! : cyt 
. 1 + ) ' 
Ai Cl thts wer tii «til v '% iL\ (PLL ct bitin vias c?i i 4 
7. j y* 7 ’ | 7 ante. | 
Said WarTtablitl Gl at " 
. 
| | —s ’ i +} ? ‘ ’ Sit * ITO) ’ ‘ atte cq cy +f wey a. 
ssii¢ rureiel Ave rreu Lidcibl. i y ' >» PSC UU i \ j i i} | 
| i i 
1 
y i + ‘ ‘ Ts . | + --? *% . 
’ > ‘ 1 ’ | ti¢ ™ Ff « 
John iv ti Tilt Wis PLE L y Waa yal bt oat ita Warra ‘}i it ort \ ‘) \ 
om 
‘ i ’ —— te lors sf ’ ‘> 7 ] byiat ahs Vi rred an i] “457 \\ ‘a Fi 
ented and Sala rdgment CONTsscu l ne ; rl Lili i i 
. | eh ‘ ‘ } > i + : = 
: a is , finn af Tt , ’ Al - pre | : arrorrnes iron 
iorn (i AIG Mpereved Ullal, av LEE Thi mailt warren Q)i cibuvl cCyVY Wat 
. ‘ + " } . ’ . ' } 
. , ’ , } 1 . { , ‘y 7 ’ cy ) ') 
given and iown to bil Litiie Wied) Sildi ldgement Was TAKE?) rh 
, ) 


he | ld be al »-to go on with his business ih the 
1] : 1 oe 
re all his liabul 


1} 


ities in full Shh 


farther averred that she did not Know how much personal property 
. . . . ; ’ , . , a } ] 
wrht me id] at the time he executed to her and said 


ky tcher und Churehman said notes and said warrant of attorney, 


i@ UCI <ul 
and that if the amount of said property Was a material matter ill 


sald CHUSC she asked that sald plaintitis be required LO make prool 


PLINEY JEWELL ET AL. VS. 4! 


of their allegations in reference to 

said John Knight continued in busine 
warrant of attorney and that she kn: 
she admitted that she made no obje 
consented thereto or Was in anv Way 
connection with it, nor had she had an’ 


, . ’ : 
codeliendants, Kletecher and Cpnurenm 


} ' a et ] A caceé i 
ConsUILEU about or connected tnerevw ) 


shne had ho knowledge as LO whi Loer Si 
cave notice to the plaintiffs 
sald warrant of attorney, and had aft 
said John Knight was buving g 

credit, and while she had since be 


| } 
mitted the fact to be true that he d 
. . , , 
DuUVY some woods on credit. vet sh LVvel 
4 ’ 
> . ’ 
Shi i OO} Le ie IT} iare | quantities 
+ 
" , 
Lit Ss Lipa fre nad pouch CO] 
, , ° } 
1 . + _ 
years, and that. Instead of the pl 
. ’ 
qgurii cP Silidi | me, WhHeLIe! ior ¢ tid 
| } 
pavment ot the Indepvteqd “8 atores 
; 
7 


" 1 " ’ : 
; } ei 2 *} ’ . : 
iit i} eved ij if 1} ; il i’? \\ is e7e' ‘ , 
QI j ’ . ; 
.» ? ey e°T 7 ;* “y ; ti ’ ~ ; 
Mad Mme TUPrLoer AVerread thal 
, ' 
’ | r*¢ J ‘ _ 
Ssald time targely exceeded 
»?) ‘) * 7 } ) } ‘1 . 
5 J a Le he Jil aeatt i +} i* ’ ‘ v= 
| >*) ’ ’ ’ ha) : ~ 
Salad Warrant O1 au \ ~ 
* -* . + ? * ’ 
) mriie’\ Wills ey 4 i ae 7 ij : ~ 
| ' : : . 14) Wiirrs) ’ cyl rT¢yryye 
‘ ‘+ i i sits ’ irra : 4 i : 1 
a .% — *' ] : * ; : 
Se Pe i aver ; ‘ ah itda i\ ond 
> , 
S114 i? (IP DLeECITIE ~~ iii ait rT)! Mm *ere is 


_ > 
‘ y ‘ ’ 7 ; . y ‘ 
ti i — al ea Lid ry\ { ; ruil ; 3 P-4 \ 
. 
’ y + y . ~ 
~~ | sir) ri r five } | ly 
ile ICLLNICUd Lihat tl NOLte LeiUd 


essed thereunder was without conside 


" ’ | } | ] 
her codefendants, to her Knowledge 
e ° } 


' } = } 
OWll & parate estute, and which sne nad 
“at his request. for the purpost Ol SO 


rowed Upoll mortgage ol he r separate 
ry } } | 4 . 
ment ot the same sald John Knigl Lr ex 
, } : ¥ = 
note described in said warrant of atto 


unpaid at the time said warrant of al 


which she had no security except the p 


2Zo—4$ 


ner against said John kK nicht. try wt. 


LS7S5, she loaned LO him the Sui oT} te 


HiN KNIGHT ET AL. id 


e same. She admitted that 
s after the execution of said 
of it at the time, but, while 
in), she denied | at she ever 
consulted about or had any 
| ief that her 


: 
knowledge or bi 
a 


ever consentec 
} . , 
She further averred that 
] , . 1 1° 
| John Knight mad publl- 


1 : . 
? i é ‘ " 
roLvrpners oF the execution oft 


from plalntifis r others on 
, ’ , 
ormed and Le} rors fiii- 
e so carrying on business 
, , 

i that such purchases, 1n- 

: 
sii Were ii Siliadi i (Juan 

. | 
biti’? pel Os bPOTTIICI 
is of anv voouds purchased 
' 

eait, Delng appilled to thie 

; 


:* ; . ’ : 
Lldi Fieteher and Chureh- 
hn Kuight’s sales during 
' i 14 ‘ i tiiil 
, 
hases, so that his stock 
, 
was so contessed hnaer 
rtnan wnen sald warrant 
tedness othe! LAN that 
‘ » } ] } ’ ] ] 
Five mitt VCCTI GCCTCUSeG 
, , 
ied to the payment ol 
. isiness during Said time 
. 
tne economical support 
e Oe 
ses OL LIS DUSITNESS 
iinst said John Knight 


| ' a] —e 
i ( murchninall Was WILLihoul 
, . ” 
rney or the judgment con- 


{ ousand dollars of her 

=| ruiy be fore that LIne and 
ing the same to him, bor- 
il estate, and tor the repay- 


‘ . 


uted to her his promissory 


which remained wholly 


’ j aa 
torney was executed and for 
; nal liability of said Joh: 
‘rsona!l lability Of Sald JOoLN 


iis PLINEY JEWELL ET AL. VS. JOHN KNIGHT ET AL. 


leved that sald John Knight 
also dona tide indebted to said Fleteher and Churehman in the 


S17] of ten thousand dollars when sald warrant of attorney was exe- 


' cuted for moneys to that amount before that tim loaned by them 
to said John Knight and for which they at that time held his prom- 
issory note tor S1O.000. dated March 1, 1S79, which he had Piven to 
them at that time as collateral security for other notes by them held 
acainst him and which he had executed to them from time to time 
in the course of his dealings with them for money borrowed from 
them, said notes being of the dates and amounts following, to wit 
One dated February 8, 1879, for $1,000; one dated February 15, 


iti 
~ » 7 \ } ) ] + ' ** 
is ‘) wr ST UD Cyrve dared Decembe} 4 io LIS /S. ror SY? OOO: One 


j 3a | ; . . . 

4 i yy) ry ) PNY o if) SCM) Tie lea te . bruarvyv | IS79 ror 
qdated January 2, J iJ, 10PF O4 » VET LAci ice CWlUuadt \ ; ie’, i 
@1 F , na nt tal INT for So00: that on the id Ist 
‘ MU, ( Ohne Galea —ee == 10140, 10T & . bhlab Obl LOE Sale s | 

| torah 187% ‘d Flet . and Churchman hec ‘nea 
gaayv ol] Niarech IOs. Sala mevcner an (Churchman became uneasy 

be « . ’ » * . . . 

’ ’ ‘ ‘ | ty ; 
on necount OF Salad SUIL DEINLE penalnyg avalns Said Jobn Knight 
) ; 
‘ “9 ) ‘ ; . ’ 
! ] | i¢ (>it ms Ll Te SAld eetes i) ives, aha h i\ Li}! nO SeCUTILS lO] 
i ; sicyr ft - ' thay igs? } ' ai | ' riot ' ? 
Sepid) (ie OV" se yl LLIeCYV ct Lict Lita ) Sula JOU All i Lal 
' > J ‘ ‘ “ i j } 
ne st) 1idg execute to em) said note Iol SLO.O00 Lnldd MMA Ke ant Sii tii 
e j , 

“7 Ly} r ’ ’ 1. ‘ ; rTPA 17 | Tf) ’ | I “<6 “* , | a | F lr | | I 
pavyavie av OF Gay, SO vilat li ib VECATIC NeCeSSALTY IOPT LiIel!] por CCLION) 
* . ‘ ’ » = ° ” ; 

. ; » oT : ; } ve tf »y* ys ? | 
and secur LHeV COUIG SUE at ONC and said Knightthereupon gavi LO 
. ‘ 
, , , 
: 3 ; ’ , ; . } . 4 \ 
Lnem sald ri hat all of the indebtedness for which the same wa 
* } ’ ; + , 
\ , : ' ; ; 
cri\ : ‘vil iS Sih Wai nirormed nad HeLIeC Ved, MUSLIN OWLNe ce 3) 
tyel ' 4 1)} } } ' I, y rorl)t t | | 1) + } 17 tl i 
Lctijyé i Ai’ iil il UY Salil VNLLISF Lit vila Wil if i¢th {hci \ f 
\ rel IS7U | ? ' ci 1] hy ’ ’ ' 7. | rt 
larch j sci | ‘ tl < eae Irena) Cques t*¢] ScLiti ‘ i; 
“ | . + ; ‘4 4 " 
IN} vrht to give them a warrant Ol LOrhney to COoniess lkgmMent i 
; . » +} " si? re ; ; +} | +] saiyd / ~ 
Li) rPrmlAvVvor IOFr tile atil bit) Ca lat ‘ il St? Lidett Lie , COUIU Like iit? 

’ | ’ ’ ; " 7 ; | 

Ty) | f mV Lime ANd SeCUL | l ] sen Lie Taw Nt O1 Lil rsaiad 
j | iy ] ‘ t ; : + ‘ . 
(eno LI ii sit AVC Lie (if mMhnaan Onn) ws iii were 1} rt Wii : 
that said warrant of attorney should be given unless it p1 
‘ 
’ : ' , , 
210 \ | (j i I | t 4 i¢ ~ ee & ©, I a PLldier gi hii i Live SilLiii¢ Lie | 
} , 
: - : | 
ner or I I J} rl Ov . > Fil i= LIOresald SO Lhat «al i 
A } 
r\ ’ + “ ; \ ’ , : 
etc t*] | ; ( ii 1Tr' i] ‘ ‘ if PLL te l ; pri ; \ i] ~, iti 
Kletehel ~s 1] man 1 eupon agreed that sa warrant 
‘ } 
LI we ~ j iy ‘ ‘ ' oa | ' i \\ NS a‘ OT —_ ‘ i] ‘ 
; : ‘ + si . 4 
= ful iverred her said debt was t 1 and fora 
ae i ‘ : ii | ; | \ 1) | } ete mee 
\\ | ) 4 \ reve i l Of] re ‘ 
7 A . ~ \\ . i] q cyt Att * . 

: : . " ' ‘ , , ~ \ 2 I< e 

\\ ~ _ ' ‘ >\N * . ’ ‘ Te) Se + 
, , 

\ + , , 1". J , ~ | tv .¥ ’ 

=; 
, z 
~ ' Ww , | ~ A ~ >a i L\vres La> 7): Ve ’ 
’ he ¢ : >? ' ~ \\ : . : 8 ’ i as ' Pnet aitee ~ | AS 

, ¢ y e ’ 
: ‘5 ’ ’ : ¥ ° : ; . 
epur } : : LF 's i uF ‘ LiiA tg’ 

: : : . : . a ' ; ; 

si rti , 4 ’ \\ i} : ~~ \\ Ss Tikes 1) Zz } 
. ‘ _ ] ’ ’ me 

; 7. TLParsale " : ' : : : : . ' ; ' ‘ 

niter Said UL tet ia oi ‘ IAC, O1L Line isl \ so May, ISat, 

° } } } } ' : } —— . 

" vs. - res, : ‘vy ‘ s+ F ’ - 5 ¥ | ’ 7 5 . 
nha eXeculion Issued, DULL DETOPe ANV levy Had Deen made. She and 
’ } ¥ ’ — ; } . ’ Y | : | | 4] > \ 
. . : ' . ~ey Pee et ‘ ' .) vs 4 . 
nel COCGeCTCIUGATILUS, MLCLIIC’P CA Thurchmanh, did. on thie owl OF May. 
~ } ‘v } ’ ; I | hy ly , rt . ] 
: : ’ ' «4 ‘ss ° ‘ , . , >) i 
isd! : MOLNNELY pPUPCHase IPO} Sct iti JUOLLLI Vlilg 1 nIs eCneLlre Stock iT) 


trade of goods, wares, and merchandise in the bill of complaint men- 
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tioned, which Was of the value ol $15,000 and paid to said Knigh 


the ull value price thereof in the cise narve and satisfaction of his 


; 
' 


aforesaid indebtedness to them. and said John Knight then deliv- 
ered to them, and they jointly took, and continuously thereafter 
until the 12th day of August, 157", remain doit 


session and control of, said property as the absolute owners thereof, 


— 
_—s 


i the { xclusive pos- 
} 
> 


nd managed and earried on the said business, emploving the said 


‘ 
= ‘< 


i 
John Knight as their agent, and on the said 12th day of August, 
‘ 


iS f. she and said K‘letcher hureh nat) finally closed up said 
business by dividing equally between themselves the net proceeds 
of all sales to that date, which amounted to Sd 16.02, and all coods 
on hand, which amounted to $9,449.88, and that she had long since 


sold and disposed of all sald woods which we re take hn Tol her share, 

and appli d the proces ds there of Hs VW 1] is er share oft said $5.156.52 

to the payment of said John Knicht’s indebtedness to her aforesaid. 

and shi averred that, except her shar f said property so as alore- 
, 


suld take hn from sald John Knight © her si id debt, Shi had re- 
ceived no payment or satisfaction thereof; that she had never re- 
ceived or converted to her own use any of the stock of merchandise 
of said John Kuight, as in the bill of complaint charged, OACE pl as 


yd j 
thereinatter stated. and she denied that either she or any of her co- 


defendants, so far as she knew, had any fraudulent intent in taking 
said judgment orin purchasing said property from said John Knight 
to eh At, hinde yr. OF ci lav plaintiffs O} nv of his creditors. and she 
averred that she only intended by said 1 sactions to procure pay 
mi so far as she could, of the del due to her from said 
lol Knight 

~ irthe iver! d that if anv irchnase Olli Cl Lit irom 
he} ntifl ifter sald warrant ol vas executed and not 
paid for passed to her under said put she had no knowledge of 

Chat said answer of the said Kunig luly verified by him, 
ind the answer of the said Fletcher & ¢ man was duly verified 
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from suing until after the pretended sale, and thereby damaged 
plaintiffs as deeply and in effect the same as if the goods had been 
sold at the time 

Ninth exception. For that the said mast r has not found that as 
Fletcher & Churchman and Mrs. Knight held the cognovit at 
Knight's request, so that he could go in business—they knowing the 
) : 


/ 
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— 
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ue made every purchase by him on credit a fraud—they 
— » | ah Os . : ‘ , : eB. - ] 7 
hereby pecame privies Or CO-conspl! rs with ry1E) 10) the fraud, and, 
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in issue herein between the intervening petitioners who have 
been made parties plaintill be referred to the master, who will take 


testimony and report to the court with all convenient speed the 
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amout due each said intervening petitioner—now complainant—and 
other creditors who may file their claims herein and become parties 
hereto within thirty days from this date. 

And it is now agreed between the respondents and all creditors 
who have been allowed to intervene herein, and is so found by the 
court for the purpose of distribution, that the cash value of the goods 
transferred by John Knight to his co-respondents was the sum of 
$14.606.40, and that the amount due from said John Knight Lo 
Mleteher and Churchman, on May 3, 1S79, was $10,166.66, and from 
| John to said Eliza was $10,561.00. 

But the above reference to the master and the proceedings there- 
der are not to affect or prejudice the rights of the complainants to 
thre original bill herein, thas bill re maining as oO them il bill On} be- 


su } oe 4 : » al _. 
hat under sald reference sald master took the testimony therein 
referred to. and on the 10th day of November, 1SS2, filed his report 
of the same, showing the various sums due the several intervening 
j . ” : } : . j . F ° * ; 
petitioners none OF Wich SCVeTal sums due to any ol Salad petitioners 
’ ° _* } 
individuals or as partners was 85.000. and that the total amount 
y " 1 . . _ : ‘ * . , . 
ofr debts Tound to pe aue trom salad Knight to said complainants and 


Sald interven ry petitioners was a&—. 

And your petitioners pray that the court will refer to said report 
and accompany Ine eC \ idence, and that the Sane may be considered 
the same as if herein fully set out. 

That after the filing of said last-named master’s report said inter- 
vening petitioners filed their exceptions to said report. 

Lt is, O1 h — day O} : LSS3, and in the Noveimn- 
ber term, 1882. of said court. the court announced its decision in re- 


spect ol allthe matters In Issue in said cause,and adraft of the final 
decree in said cause has been prepared and submitted to counsel, but 
the same h iS hol been spread Ol record in the order book of said 
court. <A copy of said draft of final decree is filed herewith, marked 

Exhibit B,” and 1s prayed to be taken and considered as a part of 


ryy? °,* ’ ’ , . ° , 
> + vwornr . abar r re = ] i} ' Varet nts seat Ocrorr ved Lies , ' 
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nndans, decision. and deeretal ord os. and yvour petitioners submit 


| j ——— ;" » - Bee . — — ' : 
Loabt SO muecn oO} the sald Hhndineg and decree Is Crroneous as finds 
that the sale of his stock of POOUs by the said defendant Knight LO 


the said Fletcher & Churchman and the said Eliza Knight, of May 
od, 1879, was fraudulent and void as against the creditors of said 


i 
And your petitioners further submit that said finding and decree 
rroneous, and that they are aggrieved thereby, in this, that the 
said sale of goods by sald Knight to said Fletcher & Churehman and 
| Kliza J. Knight, if fraudulent at all, was so constructively only, 
and not actually fraudulent, and therefore said Churchman. as sur- 
viving partner, and the said Eliza J. Knight, should have been al- 
lowed to retain so much of the proceeds of the sale of said goods as 
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hac been rece ‘ived by the ‘Th and up }) tied On their said St veral debts 
prior to the filing of said bill of complaint— 

Whereas by said decree they are required to pay all said proceeds 
of sale into court for the use and ben fi * of snd other erecdif rs as 

hereinabove shown. 
214 And your petitioners further submit that so much of the 
said finding and decree 1s erroneous as finds and orders that 
said Fletcher & Churchman, or said Churchman, as surviving part- 
ner, and said Eliza J. Knight were not and are not entitled, and had 
and have no night to be allowed to come in and be allowed to puir- 
ticipate with sald original complainants iis creditors. 

And your petitioners further submit that so much of the said 
finding and decree Is erroneous as finds that the debt due by said 
Knight to your petitioners, Francis M. Churchman, as surviving 
partner, and said Eliza J. Knight, should be and shall be postponed 
to said intervening plaintiffs whose debts were contracted between 
the 17th day of March and 3d day of May, IS79, and that said 
interveners should be paid in full before allowing vour petitioners 
to retain any of said fund on account of the debt of said Knight 


due to them. 
Pray P for ie | 


nd your petititioners further show that they cannot have and 
take an appeal in said cause for the reason that of all of the various 
amounts due said complainants and said interveners no single debt 
or claim held by any of said complainants or interveners Is of the 
amoun of $5.000 or over, but all of said claims and debts ure 
severally for sums less than $5,000. 

Wherefore your petitioners pray that your honors will be pleased 
to grant a rehearing of this cause before your honors, your peti- 
tioners submitting to pay such costs as the court shall award in case 
their complaint shall be found groundless, and that, pending the 
hearing of this petition, your honors will stay the execution of said 
decree In such manner an d upon such terms as nay appear just. 

Aud your petitioners will ever pray, etc 

FRANCIS M. CHURCHMAN, 
Surviving Partner, 
ELIZA KNIGHT, 
By BAKER, HORD & HENDRICKS, 
RAND & WINTERS, 
HEROD & WINTER, 


The 7” Nv licitors. 


; 
it 
1] 
I 


We certify that we have examined wr ease referred to in the 
foregoing petition, on are of ena ve he decretal order therein 
mentioned is erroneous in the particulars specified in said petition. 


Indianapolis, Mareh 12, 1883. 


lr. WINTER, Of Counsel. 
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cvuuse, whose names are set out in sald 
of money to each of said original and 
named: and whereas said defendants 


petition for rehearing, which has now 


set down for hearing before his hono 


the court pending the hearing of such 
rdered that the time for paying 1niLo 


defendants give bond In a penalty d 
gate of the sums of money require 
Mareh 12th, 1883, conditioned that 
perform whatsoever they may bi 
b\ the final decree which shall be 
rehearing : 
Now, therefore, 
John Knight, and eliza J. AD 


218 and perform whatsoever t! 
perform by the final decre 
cause upon the said petition for a rel 
i cy to the terms of said final deer 
gation shall be null and void; of 


In witness whereof the said Fran: 
and —— —— have hereunto set th: 


dav of May, 1SS38. 


FRANCIS M 


JOHN KNIG 


By HEROD & WINTER, His Att’ys 


MLIZA KNI 
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OHN KNIGHT ET AL. LSS 
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Churehman, John Knight, 
hands and seals this lith 


CHURCHMAN, 
Sur 12 ing Partne g 


HT, [seaL.] 


‘HT, (SEAL. ] 


By HEROD & WINTER, Her Alt'ys. 


STOUGHTON J. FLETCHER, [seat. 


Approved this llth day of May, 18 
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219 ~ plaint herein by inserting th 
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(p. 5 of the original written bill), the \ 
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sald other defendants in order that he 
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OBLE C. BUTLER, Clerk. 


of September, 1883, at the 
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seri the words “‘s L1d COT NOVI belno at ld fil the request of said John 

Knight by said other defendants in order that he might continue in 

business, buying voods Ol} credit is Ly ror and all said defendants 
intending that the goods so bought should be covered by the 

2203 cognovit when confessed, and by a judgment to be taken 

thereon and by an execution to be issued thereunder.’ 

2 At line 25 ol printed record, }) ) (line c. pure 6, of original 
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written bill). after the words “ P. Jewell & Sons.” insert the words“ that 
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said John Knight thereupon sold said personal property, goods, and 
stock in trade to said other defendants in satisfaction of said COYg- 
novit, judgment, and execution, and who.” 

Oo. At ling Oo, » 5, of printed record ne o&, p. 0, of original writ- 


ten bill). after the word “are.” insert the words 
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in the support of his family was expended in payment of his mer- 
cantile debts and in carrying on the business. 
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The bill, howeve r, shows that the 1 ver of attorney was executed 
on the 17th day of Mareh, 1879 i that the judgment was 


Ji) | | : } : - ¢ _ tt | , ] 

Zid not taken untill the hirst day ol e ensuing Mav, and it Is 
ae j 
rie oy , ; + +) ° ‘ 7 7 7 . ' 
claimed In argument that this a iv was a Iraud upon the 

7 
levy tif} | ; ) } let c ror iy f »y" i yr} orn } ) 
pPlaintilis, Who Detween tnose dates cave Wwhight credit 1n noranee 
p . rex : " : ,% 
Ol the coonovit here 1S. howeve miecation In the Dllil that 
. » a 
\ ) ° 7. yf , try for ti ry rry ' or 
the entry of judgment was post} | fo ie purpose of enabling 
" ’ 
Knight LO obDtalh undue credlt hauien hit dit 
‘ 
‘ iii ) Ly that L coronovit Der s*acaat [ i nt Ol 
, ] j , ] , ? 
cL (it lV te tcl A! Magment Ll? ' i udiu I | 
] | . , | } 
Indeed except 17) \| Bw i] | OLIIeCl c*" — ¢) eat 
| 4 i} . | } ‘ > ' . ' cy? "yf ; t 
ne 1ntervais DeLWw ldomen OL be 
] ] ] | | ] 
LilkKé are as tong or ionger tha mnplamMed n tnis 1n 
: 
: | 2 +] : se +} 
stance: but, to say the least, if the | s relied on this delay as 
} > ss ‘ ] j 47 
Live SiS QO} i} ] ( 1c)T) ii SHO} idi | ) i (i CoOm- 
| t ] ' i } ’ ) | ' ’ ' | 
pial i rhe Wilo WOUTLGU Prove i { 1 _ il i} [ ‘ 

? . 

Ci ris | LO CONSIST ana \\ i* 1} Lie ‘i i Wil ei cl Is 

' 4 } ) a1 é : ’ 

CGlolit S CSsciti it to make oul : i i i bOCL a li ©) Lil nten- 

° ’ 
Lion ~~ }QT is necessHYTry rt cyl thy ‘ ~ > en nt 1} 
> } } 
But concedin Lnat, bY reason oO lpsequent conaus iL | 
. . 
] ’ , 1. \7 i] ri 17 Ff +] ; ’ ’ i 
Lit] aereae _ ei CUS Livy it viit tah’ | ‘ Kee : ‘? i \ I 
-— and : 
’ , ; , ’ ’ 

Vi rs il iil | ] ( it Lf te = bis ‘) > Stal DCCOTT) I ' ‘ ere 

| ‘ +] +} } ’ 

Lhe CViIC bic SiOWSsS bhatt Lit ~~ J ‘ic te il \ "' t 8, +i nol 

? . ; } 7 
cold ay Y rei Ol thy ePXecul ] Phe eVvYy WW ' ndaoned 

») . | | ; ] 

L0V aeene thie eoods Loe enue i! ‘ + i oY Kn ta { , =" ¢€O>¢1ti- 
; “am : } i] } 
fendants It} pPALV TMC Of lis «it “ » LHC IH iW? FeHnuUl - i] d 

ly ] ’ 7 : | i" : — ? yw : ! ’ .% " 
validity of which are not disput iis saie the Dill Goes not 
. ' ’ 

attack or even show that 1t was mac 

\ , , } , ; , 
‘he debts being valid and unpaid, WK ht had a clear right to 
‘| ’ ’ 1] ; } : . ] . | : 
| \ Meth) itl preirerel CLO ail O CT's nad the record aoes not show 
] ’ 
; > 
more than this was done 


And afterwards, to wit. on the 27th dav of February, 1SS4, at the 
November term of said court. before the Honorable Thomas Drum- 
ond and William A. Woods, judges of said court, the following 


P me | 
| , 
the above-entitled cause were had. to wit 


vw ous 


irther proceedings In 


This cause coming on to be finally heard before the Honorable 
Thomas Drummond, circuit judge, and the Honorable William A. 
Woods, district judge, sitting herein, and being argued by counsel 


and considered by the court,and the court being sufficiently advised 
1h) the premises, doth find. upon the Dieu ling ane the proofs adduced, 


: 


that the equity of the cause is \\ ith Lne ce fendants.and that the coni- 


—) 


j 


plainants’ bill ought to be dismissed 

And it is thereupon ordered, adjudged, and decreed by the court 

that the bill of complaint herein be,and the same is hereby, dismissed 

for want of equity, and that the defendants recover of the complain- 
ants their costs and charges herein, taxed at 3—. 

All of which is finally ordered, adjudged, and decreed. 
251 And the opinions of the Judges be Ing Opposed 
tions which Dave occurred in the hearing ol this « iuse, they 


. 


5 : ' } 4 » } : » ] ae ae 
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and requested Knight to execute for them a cognovit upon which they 
could take judgment at any time they saw fit. Mrs. Knight insisted 
that she should be put on an equal footing with Fletcher and 
Churchman, and it was finally agreed that the cognovit should in- 
clude her debt also, and it was so made and executed on the 17th 
day of March, 1879, and delivered into Churehman’s custody to take 
judgment when he saw fit. By this arrangement it was in the power 
of Fletcher and Churchman and Mrs. Knight at any time to take 
judgment; it was left wholly to them to determine when judgment 
should be taken, though Knight begged them to postpone as long 
as they could, saying he still had hopes of settling with Bissell. 
lletcher and Churchman did not agree to delay, but it was under- 
stood between them and Knight that unless it became necessary for 
their protection against Bissell or any other person (there being, 

however, no expectation of suit by any other person nor that 

there would be any necessity for the use of the cognovit if 

Bissell could be persuaded to take the property covered by 
his mortgage In satisfaction of his di mand), they would not take 
judgment until he, Knight, could see Bissell again, and accordingly 
they did wait until the first of May, 1879,.before they took any steps 
to put their claim in judgment. Knight did not see or communi- 
cate with Bissell until April 28th, 1879, when, as Knight had ex- 
pected, Bissell came out to Indianapolis. Knight then saw him 
and again requested Bissell to take the mortgaged property for the 
debt, but Bissell refused to do so, and Knight made no further effort 
to induce him to make that arrangement. Meanwhile, from the 


date of the cognovit to May Ist, a period of six weeks, Knight held 


himself out as a solvent mercbant worthy of credit, and, with the 

‘nowledge of the other defendants, went on with his business as 

usual, buying | 

vood, and ie could buy roods 

during that time, and did buy 

Lo re ple nish his stock as he hi: been in the habit of doing; during 

which time his purchases amounted to $4,115.94 and his sales 
amounted $5,249.64. 

Knight had been dealing with complainants, Spang, Chaifant and 

‘ing a period of four years, and with the complainants, Pliny 
Jewell and Sons, for eighteen months prior to May Ist, 1879. 

The goods for which he owed Jewell .& Sons were purchased 
as follows: 

February 19th, 1879, $379.36; April 22d, 1879, $45.57 ; for which 
February purchase, on April 14th, 1879, he gave them his accept- 
ance, payable July 2d, 1879. 

The goods for which he owed Spang, Chalfant & Co. were pur- 
chased as follows: 

December 17th, 1878, $75.94; April 7th, 1879, $849.80, on 90 days’ 
credit. No part of either debt was paid. 

On or about May IJst, 1879, Mr. Churchman, 
Churchman, heard that Bissell was pressing his suit to judgment 
il lhe therefore requested Mr Ayres, the attorney named in the 
cognovit, to proceed at once tO WK judgment, and judgment was 

2u—45S 
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entered upon the cognovit in the superior court of Marion county 
May Ist, 1879, for $20,352.22, the amount due Fletcher and Church- 
man and Mrs. Knight. 

Execution was promptly issued and came to the hands of the 
sherifl May : Ls, ¥. No | VY was made, though the lie hn ol the CA- 
cution attached to the personal property of Knight when the writ 
came to the sheriff’s hands provided that such a writ, issued upon 
a judgment so obtained, could create a lien. 

On th 5d day of May, Is7Y, Knight suger sted LO Fletcher and 


} 


Churchman and Mrs. Knight that more money could be realized 


out of his stock of goods by selling them out from the store 


200 in the usual wav than by sale on execution. He gave it as 
his opinion that the stock was worth $20,000. 

Mr. Lyres, who Wald \ » I) ights counsel, Was the rt upon con- 

sulted about the sale of the goods to Fletcher and aanenenes and 


Mrs. Knight and advised it. Thereupon an agreement was made be- 


. r 2 c.f ol s*t * : cy “i y , 7 >} } o.’ ; » | ‘ 
tween Knight and ] letcher and Churchman and Mrs. Knight that 
Knight shnouid Nn Ove the roods to them 10 Satistaction ol the 

° , r ®- , - rea 5» 
judgme nt avalnsi him and of his debts to them. Che sto¢ k on 


“a 
- 


hand was really not worth $20.000. but was $5.000 or SO .UUU short 


of that, as shown by subst juent Invoice | and sale 'S afte r the arrange- 
ment was made. Fletcher and Churchman and Mrs. Knight took 
Posse 3s10n of the stoek ot goods Ol) the 5d day of or. 1879. and put 
Mr. Knight in to sell out the stock as their agent in the ordinary 


eourse of business. There was no agreement as to his salary, though 


] > , As ’ } : a aP . . ’ # 
he LOOK OUL OI the proceecus of sales ten to hiteen dollars pel WeCkK 


The business Was carried On by ’letcher and Churchman and 
Mrs. Knight in this way until August 12th 1879, when Fletcher 
and Churchman became dissatisfied and the part nership was dis- 
solved. The goods and proceeds of sales were divided between 
Ile tche r = Churchman and Mrs. Knight equally, and Fletcher 


and C :man’s share of the goods was removed from the store. 
Tl he nanede on hand amounted to $9,449.88. ‘The money real- 
237 ized from sales amounted to $5,156.52. Mrs. Knight’s half 


ied In payment of the indebted- 
ness of Kn ight to her and Fl rand Churchman’s share on the 
indebtedness of Knight to them. But as the amount received by 
letcher : and Churchman fell short of paying his debt to them in 
the sum of $2,805, pend demanded of Knight that. he should give 
them a new note for this sum on the ground that he had overstated 
the amount of al at the time they purchased them. Knight 
thereupon gave them a note for this balance. 


of these amounts was app 
tel 


The complainants, Jewell & Sons, recovered judgment against 
John Kn ight In the superior court of Marion county on the 23d 


day of March, 1881, for $440.20 and costs, and complainants, Spang, 
Chalfant & Co., recovered judgment against Knight in the cireuit 
court of the United States for the district of Indiana for $1,032.00 
on the 3d day of May, ISS1. Kxecution was issued on the judg- 
ment in favor of P. Jewell & Sons on the 2lst day ol April, SSI, 
and on the 22d day of April, 1881, it was returned nulla bona. Exe- 
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cution was Issued on the judgment in favor of Spang, Chalfant and 
Co. on the 4th day of May, 1851, and returned on the same day 
nulla bona, and nothing has since been paid upon either of these 
juds eyment 

Aft r this transfer of the goods by Knight to Fletcher and 
23 Churehman and Mrs. Knight, Knight had no property subject 
| } 


vent. ‘The plaintiffs sold goods t O 


to execution, and was Inso! 
Knight as stated, believing him solvent and in ignorance of the 
execution of said cognovyit. 
That upon the hearing of the said cause before the Honorable 
i mas Dru immon |, judge of the circuit court of the United States 
he district Indiana, and the Honorable William A. Woods, 


I | tA 


district judge of the United States for said district, sitting with said 
circuit judge, the above facts were found, and thereupon it became 
Ist. Whether or not the delay from March 17th to May Ist, [S79, 
1 judgment upon the warrant of attorney had the effect to 
render the purchase which was thereafter made by the defendants 
Fletcher and Churchman and Mrs. Knight of the stock of goods of 
| night voidable by the plaintiffs? 

Second. The bona fides of original indebtedness of Knight to 
Fletcher and Churchman and Mrs. Knight not being questioned, 
whether or not, to render said sale void as to the complainants or 
other creditors, it must not also appear that the same was made by 
said Join Knight with the fraudulent intent to cheat, hinder, and 
delay said creditors, and that said Fletcher and Churchman and 
Mrs. Knight had knowledge of that fact at the time they made the 

uurchase. 
Zoe Third. WI hether or not, if such sale is voidable by the 
aintiffs, it can be avoided by them for the payment of the 
entire indebtedness of said John Knight to them or only for the 
payment of so much of said indebtedness as was contracted after 
the execution of said warrant of attorney. 

fourth. Whether or not under the circumstances the sale by 
_ if oht to the other defe ndant s was fraudulent as to complainants’ 

aims for goods sold duri ng the time the cognovit was held—March 
17th, LO May ist, 1879. 

Fifth. Whether under the circumstances the sale by Knight to the 
other defendants was fraudulent as to complainants’ claims for goods 
sold prior to March ] a, LS7o. 

Upon each and all of the above questions the opinions of said 
judges are and were o op yposed, and that the points upon which they 
so disagree may be ruled upon by the Supreme | ‘ourt, in pursuance 
of the statutes in such case made and provided, the said judges have 
caused the above poin ts upon which they have disagreed and are so 
opposed to be stated under their direction, with the facts so found 
upon which the disagreement occurred, and that the same be cer- 
tified and be made part of the record in this cause, which is done 
accordingly. 

THOMAS DRUMMOND. 
WILLIAM A. WOODS. 
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243  Uwnirep STATES OF AMERICA, | ... 
District of Indiana, as 


I, Noble C. Butler, clerk of the cireuit court of the United States 
for the district of Indiana, do hereby certify that the above and 
foregoing is a full, true, and complete transcript of the record in the 
cause of Pliny Jewell et al. vs. John Knight et a/. as fully as the same 
appears of record and remains on file in my office. 

Witness my hand and the seal of said circuit court this 16th day 
of July, A. D. 1884. 

[Seal Circuit Court of the United States, District of Ih 


NOBLE C. BUTLER, Clerk. 


Endorsed on cover: Indiana C.C. U.S. No. 48. Pliney Jewell 
( al., appellants, vs. John Knight, Kliza J. Knight, Stoughton A. 
Mletcher, & Francis M.Churechman. Filed 27th September, 1854. 
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United States Supreme Court. 


PLINY JEWELL, e@ ai. | 


JOHN KNIGHT. ef ai. | 


COMPLAINANTS BRIEF. 


BENJAMIN HARRISON, 
HORACE SPEED, 


a (‘aw aXe ; 


reas of Wu. A. Parrer, 7, 8 and ° Riackford Rieck 


aes onan 


United States Supreme Court. 


PLINY JEWELL, et ai. 
va. 48 


JOHN KNIGHT. ef ai. 


COMPLAINANTS’ BRIEF. 


This cause comes up on a certificate of division of opinion. 
Transcript p. 192. The certificate states the facts, but in order 
to make the complainants’ points clear, we restate them ina 
somewhat different order. 

STATEMENT OF FACTS. 

John Knight had for many years prior to March 17, 1879, 
been in business as a merchant, buying and selling goods at 
Indianapolis, purchasing largely from merchants in the East on 
credit ; among others, from the complainants, Jewell and Sons 
and Spang, Chalfant and Company. He carried a stock worth 
about fifteen thousand dollars ($15,000,) which he estimated at 
twenty thousand dollars ($20,000.) twelve thousand dollars 
($12,000,) or eighty (80) per cent of which had been purchased 
on credit and had not been paid for. The defendants, Fletcher 
and Churchman, had been his bankers for years. He was in 
good credit with his eastern creditors as a solvent merchant. 

Although in good credit with eastern merchants, he had in 
fact been for some months prior to March 17, 1879, on the verge 


of bankruptcy, as he and his bankers, Fletcher and Churchman, 


> 
— 


well knew. He consulted with them about his condition, made 
it fully known to them, and they were uneasy about it. He 
owed them ten thousand dollars ($10,000,) evidenced by notes ; 


and also owed his wife ten thousand dollars ($10,000, ) evidenced 


fit by mortgaging her real estate. 


Other than the personal property employed in his business, 
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mortgage on the property was about, forty-five thousand dollars 
($45,000). KAmght had attempted to obtain from Bissell some 
modification of this declared intention, but without success. 
These facts the bank knew, and was exceedingly uneasy about 
them. Accordingly, on March 1, 1879, the bank induced 
Knight to give it his note for the whole debt—ten thousand dollars 
($10,000)—at one day, as collateral security, so that it might 
sue the debt at any time. Four thousand dollars ($4000) of that 
debt was to mature March 6th, and the remainder at short dates 
before April 19th, 1879. 

After this threat of Bissell and after giving this note, Knight 
continued in business, buying and selling goods as before, with- 
out disclosing his condition to the parties of whom he purchased 
goods on credit; and on March 17, 1879, after some negotiations, 
Knight ¢ xecuted to the bank and to Mrs. Knight, l cognovit for 
the amount of both their claims, aggregating over twenty thou- 
sand dollars ($20,000)—which was more than the value of al] 
his property by six thousand dollars ($6000,) and a little more 
than he estimated the value of his property then was. This 
cognovit was expressly given and received with the intention 


that these creditors might take judgment at any time and hold a 
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4 
for the remainder of their debt, amounting to twenty eight hun- 
dred and five dollars ($2805,) not paid by the goods divided 
and the proceeds of those sold. 

DIVISION OF OPINION, 

The court divided in opinion (see p. 195 of transcript) upon 
the points: ; 

First, whether, under the circumstances, the delay from March 
17th to May Ist in entering judgment under the warrant of attor- 
ney, made the sale by Knight to the other defendants voidable 
by the plaintiffs who had sold goods to Knight during that time. 

Second, Whether—the original debts to Mrs. Knight and 
Fletcher & Churchman having been dona fde—it must not also 
appear that Knight made the sale with the fraudulent intent to 
cheat, hinder and delay the other creditors, and that Fletcher 
& Churchman and Mrs. Knight had knowledge of that intent 
when they made the purchase. | 

Third, Whether, if the sale is voidable by the complainants, 
it is voidable as to the entire debt Knight owed them or only for 
so much as was contracted after the cognovit was executed. 

Fourth, Whether, under the circumstances, the sale by Knight 
to the other defendants was fraudulent as to complainants’ claim 
for goods sold during the time the cognovit was held—March 
17th to May ISt 

Fifih, Whether, under the circumstances, the sale was fraudu- 
lent AS to goods sold prior to March 17, 1579. 

ARGUMENT. 

Upon the facts found we contend that the cognovit itself was 
an impending lien upon John Knight's property—the store mer- 
chandise. 

Buckingham v. McLean, 13 How. 150. 

And that he could not in good faith thus give a cognovit for 
twenty thousand dollars ($20,000, ) to be entered up at any moment 
by a vigilant creditor, with whom he was in sympathy, for an 
amount equal as he knew to the value of the whole of his stock, 
and continue thereafter, in good faith, to buy goods on credit from 


men who had been theretofore selling him, without giving them full 


. ‘ 

information of the changed condition of his affairs, and the 
prodigious hazard they ran in selling him upon credit. And as 
Knight could not give the cognovit under such circumstances 
without bad faith on his part, neither could his creditors receive 
such cognovit and hold it, as was done in this case, while he 
bought new goods on credit, as they well knew, the amount of 
the cognovit being so large, his condition showing him in 
extreme peril and insolvent, without seeing to it that his credi- 
tors were cautioned, or that the cognovit was immediately 
entered of record. It will not be doubted that knight, after this 
extraordinary change in his business condition, was required by 
the ordinary rules of good faith, and by the rules of law, to 
abstain from obtaining further credit until that cognovit had been 
cleared away; unless he advised persons crediting him of the 
sudden change in his condition. 

And it is undoubtedly true, that Knight, buying these goods 
in that way, after such a cognovit had been given, did (call it 
by whatever polite name we please,) commit a fraud upon the 
persons he so induced to trust him. Similarly, as Knight could 
not do this act in good faith, neither could the Bank receive 
from him this act in better faith than he could give’ it, and hold 
the fruits of it. 

Purchasing the goods from John Knight, they stand in his 
shoes.' They cannot be protected, as purchasers for value. 
There in no pretense or claim, or suggestion in the evidence 
that they did not know, and have full notice of, everything that 
was done by John Knight from the time the cognovit was given 
until the last item of goods purchased was received into the store. 

The question is not as to the dona fides of these original debts ; 
nor whether the sale afterwards made by Knight.to the other 
defendants was in consciously good or bad faith ; but the question 
is whether, under all the circumstances stated, the actions of these 
defendants have not been such that they are precluded in a court 
of equity from holding this property ; and whether the cognovit 
being given in such manner, for the avowed purpose of hinder- 
ing the creditor Bissell and any other creditor who might sue, 


and having been used as a lien upon the whole property against 
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Montgomery v. Brown, 20 N. Y. 28 

Mitchell v. Worden, 20 Barb. 253. 

Pike v. Wieting, 49 Barb. 315 

Stewart v. Emerson. 2 ". )). >I 

(‘haffee v. Fort. 2 Lansing 86 
Johnson v. Monnell, 2 Keves 655. 
Kerr on Fraud & Mistake, 109. 
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he buys without disclosing his real condition, whether the old 
seller makes inquiry or not.” 

This was exactly Knight's condition when he bought during 
the period the cognovit was being held: only worse, for Bissell 
was not a friend and had already refused to help him. 

The same doctrine is stated in Johnson v. Monell, sufra at p. 
664, as follows: 

‘Good faith toward those who have dealt with the purchaser 
upon faith of his former good standing requires him to disclose 
his changed circumstances if they are such as to justify a belief 
that he will be obliged to stop payment.” 

The same rule has been repeatedly announced in other cases 
of which we only refer to two from English courts. In Buff v. 
Turner, 6 Taunton 338, the court says *‘ extraordinary circum- 
stances matertally affecting the risk or advtsabtity of making 
the contract, wholly and peculiarly within the knowledge of one 
party, must be communicated, or the contract may be avoided 
for fraud.”” And in Irving v. Motley, 7 Bing. p. 552 the court 
says ** He who, knowing his own insolvency and the prodadii- 
ity that he will be unable to pay, purchases goods for the pur- 
pose of turning them over as collateral! security to a creditor, is 
guilty of a fraud.” 

And Justice Story, in Conyers v. Ellis, 2 Mason at p. 239-40, 
combines the two rules. ‘*One who knowing his own insolven- 
cy and utter inability to pay, purchases goods of another whois 
ignorant of any change in his circumstances and sells them 
under the most implicit belief in the good faith and solvency of 
the buyer, in what respect does the transaction differ from a 
direct affirmation by the buyer of his own good faith and sol- 
vency. If a buyer conceals a fact that is vital to the contract 
knowing that the other party acts upon the presumption that no 
such fact exists, is it not as much a fraud as if the existence of 
the fact was expressly denied or the reverse of it expressly 
stated? 

These decisions condemn John Knight as to his purchases of 
goods made after Bissell had brought a suit to which there was 


no defense, and had threatened to levy execution on all Knight’s 
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put the execution creditors upon inquiry as to the fraud of the 
detendants. 

In Durell v. Haley 1, Paige 492, Chancellor Walworth di- 
rected criminal proceedings to be ‘instituted where goods had 
been purchased under circumstances much like these. 

A cognovit is in fact, if not technically, an zmpending lien, 
security or encumbrance. 

Buckingham v. McLean 13 Howard 150; 166-7. 

A cognovit, where execution and sale result, is always deemed 
‘*an indirect transfer,’’ *‘a transfer and diversion of the debtor’s 
property.” 

Pitts’ case 8 Fed. Rep. 204. 

The master found, as did Judge Gresham, that this cognovit, 
judgment and execution were vitiated by the delay and the inter- 
vening purchases. ‘Transcript, p. 25, lines 35-0. 

‘To this finding, which Is a part ol the record, there ts no cCX- 
ption and it ts therefore conclusive. Fraud upon the part of 
Knight being thus clearly established, and equally gross fraud 
as it seems to us upon the part of his co-defendants, or if not 
fraud on their part, yet certainly knowledge on ‘their part of 
facts warning them fully that Kmight was committing frauds, 
we think the first of the questions in the certificate must be 
answered in the afhrmative. 

Second, As to the second question in the certificate we say 
that certainly it is not necessary both that John Knight should 
have had a fraudulent intent, and that his co-defendants should 
have had knowledge of that fact. It would be amply sufficient 
if thev had notice. ‘The distinction between the two is clear, 
and has been repeatedly noticed by the courts. 

The Distilled Spirits, 11 Wallace 366. 

That the other defendants had novice is not denied in the evi- 
dence or the cert ficate. On the contrary, the certificate express- 
ly declares that after giving the cognovit, Knight held himself 
out as a solvent merchant worthy of credit, and with the knowl- 


re of the other defendants, went on with his bus ness as usual. 
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buying goods. That, after taking a cognovit trom him for so 


large an amount, in his then condition, as they Knew it, itseems 
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to us Is a finding of actual knowldge on their part. Certainly 
tuller mefice than in Devoe v. Brandt, or Durrell v. Haley, supra. 

Now, if the original indebtedness to the defendants was dona 
fide, yet, if it was illegally used in its subsequent forms, the 
whole would be invalidated. The original indebtedness ts valid, 
for example in Devoe vy. Brandt, in Durrell v. Haley, supra, and 
in Hilliard v. Cagle, 46 Miss. 309; indeed, in most of the fraud- 
ulent preference cases. Assuming then, as the master found, 
that the cognovit, judgment and execution were fraudulent, could 


john Knight, after the execution was issued, and while it re- 
mained a lien upon his merchandise, sell that merchandise to 
the holders of that cognovit in satisfaction of that fraudulent 
} 


judgment without the sale becoming infected with the fraudu- 


lent quality of the judgment which formed its consideration ? 

We do not see how itis possible to hold such a sale valid. A 
sale under the execution by the Sheriff would have been fraudu- 
lent. 

Bunn v. Ahi, 29 Pa. St. 387. 

A sale by the parties in satisfaction of the same judgment 


ditterent effect. The rule repeatedly announced 
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is that where the judgment, execution, or other lien is fraudu- 
lent, there must be an entire abandonment and rescission of the 
fraudulent intent and fraudulent acts before the parties can make 
a valid transfer. To make this transfer valid they must have 
cancelled their judgment and execution: whereas, in this case, 
the sale was made in pursuance and In satisfaction of them. 
This exact question was decided in Bunn v. Ahl, supra. 

DD’ Ivernors v. Leavitt, 23 Barb. 631. 

Mackie v. Cairns, 5 Cowan 571-9. 
and in many other cases. 

We think, therefore, that the fact that the original debts were 
bona fide did not purify the subsequent reprehensible acts nor 
was it necessary that the other defendants should have actual 
knowledge of John Knight's fraudulentintents. Notice tothem 
was certainly sufficient even if they had been in other respects 
in the attitude of dona fide purchasers. 


’ 


But bevond the question of mere fraudulent intent or construc- 


1 
tive fraud, this series of actions belongs to that class which the 
court will not permit, because they are injurious to the commu- 
nity and therefore contrary to public policy. There are plenty 
of ways for a creditor to obtain honest and honorable security 
for his debts without resorting to these insidious means which 
afford such unlimited opportenrties for fraud and injustice. No 
possible good can be accomplished by sanctioning such maneu- 
vers as are here pointed out. They are hurtful tocredit. They 
are of benefit to no one except those who prefer, as tn this case, 
to let an insolvent run on in business which he should close up, 
but take care that the risk shall all be borne by those who, 
unwarned, subsequently grant him credit. Is not this case on 
the same footing with those where persons wish to go into busi- 
ness, and desire at the same time to secure their property to 
themselves or some other person, and leave any losses that may 
occur, to be borne by those who trust them? 

Where a man of wealth, intending to go as a partner into a 
business, the outcome of whicin was uncertain, madea voluntary 
conveyance of his property to his wife, intending to secure it to 
her against the 11sks of the new venture, his conveyance was 
set aside and Jessell, Master of the Rolls, said ** His object 
plainly is this ‘If I succeed in business I make a fortune for 
myself. If I fail, I leave my creditors unpaid. They will bear 
the loss.” And Lindley, L. J., said ‘* This plainly is within the 
principle of Mackey v. Douglass, one of the most valuable deci- 
sions that we have on the statute of Elizabeth.’ ”’ 

Ex parte Russell, 19 Ch. Div. 598-9. 

The same rule has been often annonnced in both countries. 

Mackey v. Douglass, L. R. 14 Eq. 118.—the leading case. 

Mullen v. Wilson, 44 Pa. St. 413. 

Fisher v. Lewis, 69 Mo. 630. 

Beekman v. Montgomery, 14 N. J. Eq. 111. 

Pomeroy Eq. Jur. Sec. 973. 

In many other cases securities and arrangements have been 
set aside because ‘‘ they furnished unreasonable facilities for 
fraud,’’ were ‘** susceptible of gross abuse "’ or were ‘* antagonis- 


tic to the regular and usual course of business. 


[2 

“Here are facilitres for fraud contracted for on the face of 
the deed, so that it must be held wanting in legal good faith.”’ 
‘Such stipulations tend inevitably to give a fraudulent advant- 
ive to the debtor over his othe creditors.” 

Tenn. Bk. v. Ebbert, 9 Heis. 153. 

** Such contracts are condemned because ¢hey are against pub- 
lic policy; they throw open too wide a door to possible fraud; 

Nailor v. Young, 7 Lea. 735. 

‘* Because of their susceptibility to abuse, by reason of the 
ease with which they may be employed for wrong purposes to 
the injury of creditors.”’ 

Joseph v. Levi, 58 Miss. 853. 

‘The arrangement was antagonistic to the regular and usual 
course of business, tended to break down commercial confidence 
and credit; and to entail losses upon those who trusted their goods 
and property to retail merchants.” 

Hilliard v. Cagle, 46 Miss. 409. 

“If tolerated it would become an inlet to fraud and lead to 
all imaginable abuse.” 

Pettibone v. Stevens, 15 Conn. p. 26. 

‘The arrangement is one which the law will not permit a 
debtor to make.” 

State v. Mueller, 10 Mo. App. 87. 

‘¢ As such, a transaction might be turned to a fraudulent use, 
it was their duty so tar as in their power to secure the public 
against it. 

Clow v. Wood, 5 S. & R. 275. 

“The policy of the law makes the acts illegal.” 

McKibbin v. Martin, 64 Pa. St. 352. 

There is no objection urged to any of the above transfers 


’ 
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which could not be made with even greater force in this case. 
This cognovit, for such an amount, given by a struggling mer- 
chant to be held by a vigilant creditor while thousands of dollars 
of goods were purchased from merchants who could not learn 
of the cognovit and who, of course, would not have sold had its 
existence been discovered, furnishes more ‘ facilities fer fraud,”’ 


is more ** susceptible to abuse,’’ more ‘* antagonistic to the regu 


13 
lar and usual course of business,’ than any instrument con- 
demned in the cases cited. And Clow vy. Wood, supra con- 
demns this cognovit where it declares ‘* As such a transaction 
might be turned to a fraudulent use, it was their duty, so far as 
in their power lay, to secure the public against it.” In Douglass 
v. Mackey, and Hilliard v. Cagle, sefra, and in other cases 
quoted in Blennerhasset v. Sherman, the court declared that an 
actually fraudulent intent need not exist, that the instrument was 
set aside because its effect was to d ‘fraud. 

Third. As to the third question, we say that it has already 
been decided in Kehr v. Smith, 20 Wall. 36, that where a deed 
is set aside for fraud as to existing creditors, it is set aside as to 
both prior and subsequent creditors. 

And conversely, the cases there cited, particularly— 

Magawley’s Trust, 5 De. Gex. & Smales 1, 

Jenkyn v. Vaughan, 3 Drewry 424, 

. Hilliard y. Cagle, su pra— 

hold that a conveyance set aside as to subsequent creditors is 
also set aside as to existing creditors. We think, therefore, the 
third question in the certificate should be answered in the afirma- 
tive. 
Fourth and Fifth, We think also, that the preceding rea- 
soning shows that the fourth and fifth questions in the certificate 
should be answered in the affirmative: for we do not see how a 
cognovit can be taken and held while an insolvent merchant 
makes many purchases and afterwards makes one effort to get 
free and when that effort fails the cognovit 1s entered, and a levy 
thereunder is made upon all his property including that he had 
bought on credit while the cognovit was so held, without the 
cognovit being subject to the same objection madeto the trust 
deed, held for the same purpose in 

Hilliard Vv. Cagle, supra. 
or the mortgage held in 

Gill v. Griffith, 2 Md. Ch. 270. 
or the mortgage held in 

Hildeburn v. Brown, 17 B. Mon. 779, 
where the vice was an agreement not to record the same unless 
there was danger of Sherrod’s failure, or the long unused deeds in 


a 
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Serivenor v. Serivenor, 7. B. Mon. 374, 

Hungerford v. Earle, 2 Vern. 261, 
all of which cases are quoted from and approved in 

Blennerhasset v. Sherman, 105 U. 8. at p. p. 118-120. 
and whose authority was only escaped at the argument by 
declaring that the three pages of that decision, citing these cases 
was mere dictum. If such cognovits may be given, we may as 
well repeal all recording acts, and all other acts intended to show 
the incumbrances upon property, and declare that there is no 
means by which merchants can learn whom they can safely trust. 
And we can be sure that the approval of conduct such as this 
will result in cognovits being freely asked by and freely given to 
special favored creditors to hold, while struggling merchants 
make efforts not by any means earnest or desperate to continue 
in business with comfortable assurance that all risks must be 
borne, all losses fall, on the less favored creditors, and that all 
purchases made meanwhile shall go to the watchful cognovit 
holder, who will be most friendly to the merchant. 

BENJAMIN HARRISON. 
HORACE SPEED. 
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This was a creditor's bill by the appellants to subject to the 
payment of their claims, a stock of goods, wares and mer- 
chandise, which it was alleged had been transferred by the 
appellee, John K night, the debtor, to the appellees, I leteher 
& Churchman and Eliza J. Knight, under circumstances stated 
in the bill, which it was asserted rendered the transaction 
fraudulent as to the appellants. 

The bill appears in the Record, at pages 1-6. An amend- 
ment was subsequently made (Record page 186). The answers, 
under oath, of the appellees to the bill are shown in the 
Record at pages 7-25; and to the amendment, at pages 184- 
187. The purchase of the property is admitted, but it is 
alleged to have been a transfer made and received in payment 
of bona fide indebtedness of the appellee, John Knight, to the 
appellees, Iletcher & Churchman and Eliza J. Knight, and 
without any fraudulent intent. | 

The replications to the answers appear in the Record at 


pages 26 and 190. 
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(‘hurchman. in the 
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mone, 


Vnignt 


’ 
lenced 


nt in nis business. 
Kletecher «& 


of $10,000, which indebtedness was 


e , Hi 
<0 raised was used by koi 


r 
— 


: . ; 
tO fis bankers, 


inde hte cl 
SUT 


by various promissory notes, of which a note for 


$4,000 matured March 6th, 1879, and other notes for 36,000 
matured at different dates up to April 18th, 1879. | 

Atterwards, on the Ist day of March, 1879, a note due one 
day after date, was given by Knight to Fletcher & Churchman 


— 


. 


as collateral security for the other notes. The object of giv- 
ing this note was to put it in the power of Fletcher & Church- 
man to sue and obtain judgment at any time they desired. 
Besides these, Mr. Knight owed mercantile debts to manu- 
ufaecturers and dealers. living in other cities, to a considerable 
amount, to-wit: about $12,000. He was also indebted to Geo. 
P. Bissell, trustee, for borrowed money to the amount of $45,- 
867.85, which was secured DY a mortgage upon real estate, and 


] 


default had been made in payment of interest on this mortgage 


— se 


me 


debt: but of this debt Knight was personally bound for the 
payment of $28,770 90 only. Mr. Knight and Churchman 
then supposed that kK night Vas personally liable ior the whole 
debt. : 


commenced by Bissell in 


~~ 


Koreclosure proces dings nad eel 
January, 1879, and Knight avout that time had some negotl- 
ations with Bissell, the object of which was to induce him to 
take the mortgaged property in full satistaction of the mort- 
rave debt and exonerate A night's personal estate, Bissel] 
refused and pressed his sult with tne purpose, “aS ie informed 
\night, of taking personal judgment against Knight. collect- 

! 


ny what he could by levy and sale of his personal property 


and enforcing his mortgave lien for the balance. 


7% ' 7 : . : ri? : 
Fletcher & Churchman were apprised of Bissell’s suit, and 
f{ his purpose to take person idgment against Knivht and 
levy upon his personal pro} rty; and they were also apprised 


: ‘ - ; ot + i>. i] ‘ ' ¥* : : . 
Ol} Knight s efforts to settie with bissell, and intormed Knight 


| “Fy | i>" . = : 4° t ‘ | i. . | 
that if those efforts were f1 ess Lhey, | letcher & Chureh- 


man, would protect thems es, and requested K night to exe- 
cute to them a cognovit upon which they could take judg- 
ment at any time they saw nt. \irs. Knight insisted that she 
should be put on an equal footing with Fletcher & Chureh- 
man, aud it was finally agvres dl Lnat the cognovit should include 


her debt also. and it was so made and executed on the 17th day 


of March, 1879, and delivered into Churchman’s custody to 
take judgment when he saw fit. By this arrangement it was 
in the power of Fietecher & Churchman and Mrs. Knight at 
to take judgment; it was left wholly to them to 


any tim 
determine when judgment should be taker, though Knight 
begged them to postpone as long as they could, saying he still 


f settling with Bissell. Fletcher & Churchman 


had. hopes of | 
. ° . — 

did not agree to delay, but it was understood between them 

and Knight that unless it became necessary for their protection 
{ 


against Bissell or any other person (their being, however, no 


expectation ot suit by any other person, nor that there would 
be ally necessity ror the use of the cognovit if Bissel] could be 
persuaded to take the property covered by his mortgage in 
satisfaction of his demand), they would not take judgment 
until he, Knight, could see Bissell again, and accordingly they 
did wait until the first of May, 1879, before they took any 
steps to put their claim in judgment. Knight did not see or 
communicate with Bissell until April 28th, 1879, when, as 
Knight had. expected, Bissell came out to Indianapolis. 
Knight then saw him, and again requested Bissell to take the 


mortgaged property for the debt, but Bissell refused to do SO. 
and Knight made no further effort to induce him to make that 
arrangement. Meanwhile, from the date of the cognovit to 
May Ist, a period of six weeks, Knight held himself out as a 
solvent merchant worthy of credit, and, with the knowledge 


of the other defendants, went on with his business as usual. 


) ‘ 
buving and selling ypoods, " 
; 1) : ] } } } 
His standing as a business man was good, and he could buy 
goods on credit for any reasonable amount during that time, 
* ‘ 


and did buy to replenish his stock as he had been in the habit 


’ } ’ : ; ’ 
| mnne which time fis purchases amounted to 


prt : i] 
>] cd 4) aes 


$4113.94, and his sales amounted to $5,249.64. 

Knight had been dealing with complainants, Spang, Chal- 
fant & Co., during a period of four years, and with the com- 
plainants, Pliny Jewell & Sons, for eighteen months, prior to 


a 


May Ist, 1879. The goods for which he owed Jewell & Sons 


. 
; 


ow ; 
were purchase das follows: 


February 19, 1879, $379.36; April 22, 1879, $15.9¢ ; for 
which February purchase, on April 14, 1879, he gave them 
his acceptance, pavable July 2, 1789. 

The voods for which he owed Spang, Chalfant & Co. were 
purchased as follows: 

December li. L878. Mm OD.U4: April i, 1879, SS49.50, on 90 
days credit. No part of eithel debt Wis paid. 

On or about May | 1879. Mir. (Churchman, of K’letcher X 
(‘hurehman. heard that B bike i vas pressing his suit to judg: 
ment, and he therefore requested Mr. Ayres, the attorney 
named in the eognovit, to proceed at once to take judgment, 
and judgment was entered upon the cognovit in the Superior 
Court of Marion County, May Ist, 1879, for $20,352.22, the 
amount due ik letcher W Chur man and \irs. K nicht. 

Execution was promptly issued and came to the hands of 
the sheriff May 1, 1879. No levy was made, though the lien 
of the execution attached to the personal property of Kuight 
when the WW rit came to the shel i< hands. provided that such 
a writ, issued upon a ] idgmen! 30 obtained, could create a 
lien. 

On the 3d day of May, 1879, Knight suggested to I letcher 
& Churchman and Mrs. Knight that mere money could be 


them out from the 


— 


realized out of his stock of roo is by sellin Vy 
store in the usual wa Loan DY Saale On execution. He ypuve if 
as his opinion that the stock was worth %20,000. 

Mr. Ayres, who was Mrs. Knight's counsel, was thereupon 
consulted about the sale of the goods to ime teher & Church- 
man and Mrs. Knight, and advised it Thereupon an agree- 
ment was made between Konivht and Fletcher & Churchman 


and Mrs. Knight that Kuight should turn over the goods to 


them in satisfaction of their judgment against him and olf his 
| ' sk | : ss 
debts to nem. lhe STOCK On hand was realiv not worth 


$20,000, but was $5,000 or 56.000 short of that, as shown by 
subsequent invoice and sales after the arrangement was made. 
Fletcher & Churchman and Mrs. Knight took possession of 
the stock of goods on the 3d day of May, 1879, and put Mr. 


K night in to sell out the stock as their agent in the ordinary 


6 


course of business. There was no agreement as to his salary, 
though he took out of the proceeds of sales ten to fifteen dol- 
lars per week for his services 

The business was carried on by Fletcher & Churchman and 
Mrs. Knight in this way until August 12, 1879, when Fletcher 
& Churchman became dissatisfied and the partnership was dis- 
solved. The goods aud proceeds of sales were divided between 
Fletcher & Churchman and Mrs. Knight equally, and Fletcher 
& Churchman’s share of the goods were removed from the 
store, 

The goods on hand amounted to $9,449.88. The money 
realized from sales amounted to $5,156.52. Mrs. Knight’s 
half of these amounts was applied in payment of the indebted- 
ness of Knight to her, and Fletcher & Churchman’s share on 
the indebtedness of Knight to them. But as the amount re- 
ceived by Fletcher & Chureman fell short of paying his debt 
to them in the sum of $2,805, they demanded of Knight that 
he should give them a new note for this sum, on the ground 
that he had overstated the amount of goods at the time they 
purchased them. Knight thereupon gave them a note for this 
balance. 

The complainants, Jewell & Sons, recovered judgment 
against John Knight in the Superior Court of Marion County 
on the 23d day of March, 1881, for $440.20 and costs; and 
complainants Spang, Chalfant & Co. recovered judgment 
against Knight in the Cireuit Court of the United States for 
the district of Indiana for $1,032.00 on the 3d day of May, 
1881. Execution was issued on the judgment in favor of P- 
Jewell & Sons on the 21st day of April, 1881, and on the 22d 
day of April, ISS], it was returned nu//a bona. Exe- 
cution was issued on the judgment in favor of Spang, Chal- 
fant and Co. on the 4th day of May 1881, and returned on 
the same day nulla bona, and nothing has since been paid 
upon either of these judgments. 

After this transter of the goods by Knight to i letcher WN 
Churchman and Mrs. Knight, Knight had no property subject 


to execution, and was insolvent. ‘The plaintiffs sold goods to 


Knight as stated, believing him solvent and in ignorance of 


the execution of said cognovit. 
QUESTIONS, 


First. Whether or not the delay from March 17th to May 
Ist,1879, in taking judgment upon the warrant of attorney had 
the effect to render the purchase which was thereafter made 
by the defendants, Fletcher & Churchman and Mrs. Knight, 
of the stock of goods of said John K night voidable by the 
plaintiffs ? 

Second. The bona fides of the original indebtedness of Knight 
to Fletcher & Churchman and Mrs. Knight not being ques- 
tioned, whether or not, to render said sale void as to the com- 
plainants or other creditors, it must not also appear that the 
same was made by said John Knight with the fraudulent in- 
tent to cheat, hinder, and delay said creditors, and that said 
Fletcher & Churchman and Mrs. Knight had knowledge of 
that fact at the time they made the purchase. 

Third. Whether or not, if such sale is voidable by the 
plaintiffs, it can be avoided by them for the payment of the 
entire indebtedness of said John K night to them, or only for 
the payment of so much of said indebtedness as was contracted 
after the execution of said warrant of attorney. 

Fourth. Whether or not, under the cireumsfances, the sale 
by Knight to the other defendants was fraudulent as to com- 
plainants’ claims for goods sold during the time the cognovit 
was held—March 17th, to May Ist, 1879. 

Fifth, Whether, under the circumstances, the sale by 
Knight to the other defendants was fraudulent as to com- 


plainants’ claims for goods sold prior to Mareh 17th, 1879. 
ARGUMENT, 
There being no one of the appellants whose claim amounts 


to $5,000.00, this court can only take cognizance of the cause 


by virtue of the certificate of division of opinion, and if this 


‘ is not sufhcient to present a question for the determination of 
the cause. the uppeal must be dismissed. 


a ; ’ ; « : — 
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The ‘ 


* 


vVeSsSLIONS which mas be considered ry the ( ‘ourt upon i 


i ae 
certificate of division of opinion must be; ' 
l. Questions material to, and which have actually arisen | 
. ' 
upon the facts of the case, and not mere abstract questions 

} (Juestions ot law only. and not questions or fact, or of 

| ! ila Bile 

mixed law and fact for the determination of which it is nec 
essary to examine the facts of the case. ’ 


+) 


5. (uestions presenting but a single point, and not, separ- 
ately or altogether, involving a decision of the whole case. 


State Bank vs. St. Lowis Railroad Co., i232 33. &. F 


+ 5 mee 
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Williamsport Bank Vs. Knapp, ily | ; S. oa. 
Waterville vs. Van Slyke, 116 U. i. 699. 

California Paving Co. vs. Molitor. 112 U. Bes HUY. 

iG &¢ th Vs, Ni ir England Mortgage Co., LO6 U. S.. HOS. 
Brobst vs. Brobat, 4 Wal. Z 

Havemeyer vs. lowa Co., 3 Wal., 294. 


De nnistoun vs. Ste wart, 1s How. 065. 


The questions certified in this case are not obnoxious to the 
first objection, but, we think, most clearly are to the second 
and third. 

The third, fourth and fifth questions differ from the first and 
second in inquiring as to the rights of appellants growing out 
of the purchase complained of, as to particular amounts, less 
than the whole, of their claims, but whether considered singly 
or altogether, the one question to be determined is, whether or 
not the purchase complained of is voidable by complainants as 
having been made in fraud of them as creditors of John 
K night. 

The Statutes of Indiana make the question of whether a 


transter of property is voidable bv creditors on account of 


fraud, in all cases a question of fact. It is provided in the 


ae. 


‘) 


Statute of Frauds and Perjuries, after enacting that all convey- 
ances, assignments, transfers, or charges made, or suffered, with 
the intent to hinder, delay, or defraud creditors, shall be void 
as to the person sought to be defrauded, that “the question of 
fraudulent intent, in all cases arising under the provisions of 
this act, shall be deemed a question of fact.’ 


Re raised Statutes ISSl., ECT ivy 4 


Aud the Supreme Court of the State has decided that by 
this the proposition is clearly enunciated “that the question 
of fraudulent intent shall no longer be one of legal infer- 
ence or presumption, but it shall be one of fact, to be found 
trom the facts and circumstances of the case as any other fact.” 


> 


Pi nce Vs, Croan, D] Lnd., db, 
And this is the settled rule as decided in many cases. 
Sherman vs. Hogland, oO Ind . 578. 
Leasure vs. Coburn, 57 Ind., 274. 
Parton vs. Yates, 41 ind., 456. 
Kane vs. Drake, 27 Ind., 29. 
Luce vs. Shoff, 70 Ind... 152 
Sedgwick vs. Tucker, 90 Ind., 271. 
Willis vs. Thompson, ded Ind.. 62. 

Even in the case of the sale of goods in the possession or 
under the control of the vendor, where there is no immediate 
delivery and actual change of possession, there is only a prima 
facie presumption that the transaction is fraudulent, and the 
parties may show that it was made in good faith, and without 
intent to defraud. 

Revised Statutes, 1881, Section 4911. 

This Court has beld that the question of whether a transfer 
of property made in Indiana was fraudulent as to creditors, 
was one of fact. 

Medsker vs. Bonebrake, 108 U.S8., 66 

And in cases arising in other States it has applied the same 

principle. 


Jones Vs. Simpson, Ll U. Ss . HOM. 
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. province of the Court. 
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eourt would decline tO 


The same end is sought to be attained here by separating 
the whole case into severul questions This Wiis attempted in 
White vs. Turk, 12 Peters, 238, and the Court said: “ The 
intention of Congress in passing the act under which this pro- 
ceeding has taken place, was that a division of the judges of 
the Cireuit Court, upon a single and material point, in the 
progress of the cause, should be certified to this Court for its 
opinion and not the whole caus Che certificate of the iudges 


t ' 
nat the woore cause Was stil 


in this cause leaves neo do Th t 


mitted to the Cireuit Court by th motion fo set aside the 
} : : . " \ : " . . 
udgment on Toe twond, Lond nad the 4 mrt igreed n opin 1} 
: 
a , % . 4 
Lr enaered a dyment . = sudmitted, 0 ul 
Vv ‘ ciusive of | V t er miroversy 
Twe* the PRAT ICs lL} ~ 1 ' rs U1 A . t 
x ° 
t 
iba: { - = ri tie we Wer, 7 Tie ~. ~ 
: } . ° , , 
“EEE it (a \\ V4 ae . ' 4 = ~ 
. 
t tt) TAEPiM are llrimsatiction, 


Lil. 


The first question presents the proposition as to whether or 
not the mere delay on the part of appellees, Fletcher & Church- 
man and Eliza J. Knight, to take judgment and issue execu- 
tion on the cognovit tor a period Or SIX weeks aiter its execu- 
tion, had the effect to render fraudulent and void as to appel- 
lants, the purchase they then made outright trom John Knight 
of the property in controversy. The appellees, Fletcher & 
Churehman and Eliza J. Knight, were dona fide creditors to 
large amounts of John K night. his is conceded. it wis 
their right to obtain payment of their debts, and to use a 
proper diligence to that end. ‘The fact that AKuight was in- 
solvent and that by procuring payment or security from him, 


he might be rendered unable to pay his other creditors any- 


i 
6 
| 
thing, did not deprive them of their right to obtain a preter- 
ence, K nicht had equally the right to prefer them to other 
creditors, and in doing so to entirely strip himself of means to 
pay othercreditors. A cognovit, until it is put in judgment, 1s 
not by the common law, or by the Statutes of Indiana, a lien 
either actual or impending upon any property of the debtor. 
ne ait 


Judgm« nts create liens upon real estate, and executions upon 
personal! property. 


s% 


Hievised Statutes 1881, SS 603, O36. 

The ease of Buckingham vs. MeLean, 13 How. 150, 
cited by appellants, does not decide that a cognovit 1s 

} Impending lien, security or inecumbrance. The case 
arose in Ohio, and the question was, whether a judgment 
actually entered by virtue of a cognovit, and execution issued 
thereon, constituted such a creation of a charge upon the 
bankrupt’s estate by his own act, as would amount to an act 
of bankruptey. It was expressly held that the mere giving 


of a cognovit by an insolvent debtor under pressure from his 


creditor, (and this was what was done and all that was done 
il} the pre Sent Cast ). was noteven an act of bankruptcy, unless 
it was given in contemplation of bankruptev. But even if it 
were an impending lien or incumbrance, there is nothing In 
this that makes it the duty of the creditor holding it, to at 
once enter judgment and seize thi debtor's property under 
penalty of being debarred from ever after acquiring any in- 
terest In such property as against other creditors, either by 
means of the cognovit, oO! by purchase outright without refer- 
ence to it. One creditor owes no duty to another to be dili- 
gent in obtaining a preference, or to inform him that he has 
obtained the means of procuring a preference and is about to 
use them. and the fact that the debtor is known to be utterly 
insolvent, does not impose such duty. The cases cited by ap- 
pellants to show that refraining from taking action upon the 
cognovit was a fraud upon other creditors, are not at all in 
support of the proposition. 

In Blennerhasselt vs. Sherman, 105 U.8., 100, the debtor had 


mortgaged his entire estate to a creditor who knew him to be 


insolvent, and who, for the purpose ol riving him a fictitious 
credit, actually COonce aled the mortgvace, withheld it irom rec- 
ord, and represented the debtor to have a large estate and un- 
limited credit. In Hilliard vs. Cagle, 46 Miss, 309, the deed 
of trust created an actual estate in the crantee, and yet it was 
withheld from record by agreement, for the purpose of giving 
the debtor credit, and he was allowed to remain in possession 
of the property and deal with it as his own, by means of which 
he obtained credit, and even then it was only as to the subsequent 


’ 


creditors that the instrument was held to be fraudulent. 


In Bunn vs. Ah/, 29 Pa. St.. 387. a : udgment confessed for a 
debt honestly due, was held to be voidable by other creditors 
because it was shown that it was given and received for th 


purpose of forcing other creditors into a compromise of their 
claims. In other words, actual frand by both parties was 
proven. 

In Devoe vs. Brandt, 53 N. Y., 462, goods were purchased 
On credit by an insolvent person, ivalnst whom judgment for 
a large amount was about to be take n. and this tact he did 
not disclose to the seller, trom whom he had been in the habit 
of buying. The goods were levied and sold under an execu- 
tion issued upon this judgment and bought in by the judg- 
ment plaintiff. The seller replevied them. It was held that 
there was such fraud on the part of the first purchaser as gav: 
the seller the right to reclaim his property, and that the iude- 


’ 


ment plaintiff was not a purchaser for value and had no equity, 


because he advanced nothing ana lost nothing by his pur 
chase. ‘There was no question of fraud in the case so taras hs 
was concerned. The case is authority for the point that it was 
fraudulent in Knight to buy goods on credit after giving the 
cognovit without disclosing the act, and that such voods could 
have been reclaimed, even from the other appellees, if they 
had seized them under the cognovit ; but it has no application 
here, because: 

First 


claim goods in specie, sold after the giving of the cognovit, but 


There is no effort here by one seller of goods to re- 


a 


he goods sold, and 


thus ratify the sales. 

Second—No' goods were ever taken by Fletcher & Church- 
man or Mrs. Knight, by virtue ofr the cognovit, nor is it even 
shown that any goods purchased after its execution, were re- 


eeived by them in anv wav. On the contrary, it is certified as 


mact. thal t hye voods they received were over $1. OOO,00 less in s 


Liue than the An) ds On hand in Knight’s possession when the 


} . : - 
cornovit was given; so that instead of its being true that the 
— - 2 ° . ’ . , ' ° 
rnovit was held to enable Knight to continue in business, 


uving go s on ¢ red t to swell the property which K‘letcher W 
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om entered in the State of Lllinows. and im otner 
Sfates pel ims. one OT Ti rdinaryv torms of promissory notes 


List mn vai: Dranches OTF DUSTNESS, 1S what is known as 
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i Mig ment note contamming a provision that the holder may at 


of record and enter up judgment 


a 
Es. if 


upon the note without process \t common law it was recog- 
nized that cognovits might be held for a considerab 
before they were put into judgment, for it was and still isa 
rule of practice, unless changed by statute, that where it was 
sought ro enter judgment more than a vear and a ad ry after the 
( xecution of the COgNnOVIT, the re must he proot that the as btor 
was still living and the debt unpaid 


Manufacturers c\ M Nere’ fi Vs, sf John. »} 2 a 197. 


But lil the present case nothing Was acquired by the « - 


hOovViIt, A\ judgme nt was entered and execution issued. but it 
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Dili OF Sale Outright to them and they took possession (Jther 

cred tors sued tO set asia this wHnsaction upon the vround 


that it was fraudulent per « ihe Court said “lo this we 


can not accede, Assuming that fT nvevance to ft int ird in 
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Sippi, it does not f ¥ that the sudsequent sale and transi 
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. ,} : ' , i ‘ ‘ | : - . 
‘ followed Dy delivery Of possession, Is tainted by the vice of 

} . } rey) 

tne original transaction. he ovblection Wwe are considering 


assumes that the whole transaction from the beginning, was 
free from actual and intended frand, and was meant to be a 
mode of securing and paying an actual debt, in good faith, 
without any design injurious to any other creditors, beyond 
that implied in obtaining a preference, which is not forbidden 
by law. In this view. the admission that the conveyance to 
Pintard was illegal does not affect the subsequent sale, whieh, 
On the contrary, being Iree trom objection on account ofl its 
own nature and form, served to remedy the defects in the 
original security it was quite competent for the parties to 
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The second question to be considered at all must be regard- 
ed as a distinet point, in no was connected with the first or 
any ocnel question. \ ppellants connect it with the first ques 
tion, and, assuming that the cognovit and judgment were il- 
legal, treat the subsequent purchase by Fletcher & Churchman 
and Mrs. Knight, although not made under or by virtue of 
the judgment, or an execution thereon, as being connected 
with and a mere outgrowth of the cognovit and vitiated by it. 
We have already attempted to show, in considering the first 
question, that the cognovit and judgment were not made fraud- 


ulent by the delay, or any other fact or circumstance attending 
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ing and credit which he had and by means of which, it Is as- 
sumed. the voods were obtained, were not created or brought 
about by any act or representation on their part. If he had a 
delusive credit, it can not be said they gave it to him. He 
had had credit to which he was not entitled ever since he 
became insolvent, and that was months, and perhaps years, 
before the cognovit was executed. The head and front of the 
offending on the part of Fletcher and Churchman and Mrs, 
Knight is, that when by their superior watchfulness, they dis- 
covered that another creditor was about to take judgment and 
seize everything, real and personal, owned by Knight, they 
took steps to save themselves, instead of making proclamation 
of Knight’s condition to all other creditors, and standing back 
while they obtained preferences if they could. ‘They owed no 
duty to any other creditor: they had the right to obtain a 
preference if they could, and merely failing to act at once up- 
on the means of so doing they had obtained in the cognovit, 
was no fraud upon other creditors. It did not create new credit 
in Knight, but was simply an omission on their part to de- 
stroy the credit he already had, and this they were under no 
obligation to do. Bat, as we have ulready attempted to show, 
the sale to Fletcher and Churchman was not under or through 
the cognovit, but a new and independent transaction, and in 
no way affected by the transactions in reference to the cognovit. 
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— ransaction swear that no fraud was intended, the master concludes 
that the sale was valid 
By the statutes of Indiana the question of fraudulent intent in 
such cases as this is a que stion of fact | Davis st., IS75, }). O06. 
The evidence in this case does not establish the fraudulent intent 
as the master views it. thoughthere werecircumstances attending the 
Lransaction which, together with the terms ol the bill of sale, were 
well calculated to excite suspicion 
Respectfully submitted, 
; | WILLIAM P. FISHBACK. 
me 
| Master’s fees for taking evidence: ensue —_ 
Hearing case & writing report, 3} days......----- 
’ — ‘ seo 
L3 UNITED STATES OF AMERICA, District of Indiana 
[In the United States Cireuit Court e District of Indiana 
WILLIAM SMITH 
No. 7257 
WittiAM H. Crart ef 
Before Hon. W. P. Fishback, mas incery, February 24th 
. LSS2 
\ppearances: For plaintiffs, M Rooker & Hatch, Horace 
—_— Speed, Esq.: for defendants, Mess. ‘la Rand and Taylor. 
“\ - G roel shorthand r 1) rt rOOm) o over 21 | st 
Wash ngton s Indian ipo! s, Ind 
Lf Ww. H. Crart, being first duly sworn by the master ac- 
cor ling to law, testified as follows 
Kxamination-in-chief : 
Questions by Horace SpeED, Esq. 
| Q. State your name, age, occupation, and residence. 
A. W. H. Craft; age, forty-eight ; occupation, jeweler; residence, 
Indianapolis. 
2 Q. How long have you been engaged in business as jeweler in 
= Indianapolis ? 
A. Since the spring of 1560. 
3 . How long have you been doing business alone? 
A. From 1860 to 1869 I was alone. lL had a partner at two dif- 
ferent times. From 1872 to 1879 I was alone. 
| Q. Now I will read from the complaint, and if what I read are 
the facts you may so state. (Reading): “ Wilham Smith and John 
Smith and Otto C. Linz are and fora long time past have been part- 
ners in business under the firm and nameof William Smith & Co’ 
Max Freund and Adolph Freund are and for a long time have been 
partners In business under the firm and name of Max Freund 
45 & Co. Luuis Kahn and Moses Kahn are and for a long time 
[> past have been partners in business under the firm and hume 
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— A. March 26th, $768.45: another one of the same date, $19.87 

15 Q. Now the credits. 

A. Then the credits are by note; s d up by note on March 
26th. There was three notes covering the amount. The amount 
was divided +3 into three notes 

16 Q. That is, the twelve hundred and odd dollars ? 


A. You ol 


= 


18 17 Q. Those notes remain unpaid? 
A. Yes, sir 
1S Q. Were you not paying the notes along as they came due? 
— A. We had been nein 4 along bi 
19 @. You had been aying those notes along, too ? 
A. Yes, sir 
20 (. When were the last payments made on the notes? 
A. I cannot tell that—on these notes—none of those were paid. 
There are other notes her —No nber 16th. The notes were taken 
right from the stubs, and her were charged with them at that 
Liline 
21 Q. Do your accounts show when you paid anything on those 
notes ¢ 
A. No, sir: that woul- be in the bills receivable account. 
22 (). Were they paid at maturity) 
A. Yes, sir. 
’ 25 @. Now, when were those not 
\. March 26th, 1879 
a 24 i, When were the ther notes vive! 
A. November 16th, 187 
25 Q. When did ~ mature 
A. In four, five, and six months. 
26 Q. Were they all paid 
A. They were all paid but the November note, and then 
i$) n July there were other notes given. Take the year LS7S8. 
In February the notes were given, and they were paid, $157.00, 
$157.00, and $158.00. They were paid at maturity They were 
given on February 14th, at ninety days, and four months, and 
six months, and were all paid at maturitv. The next batch were 
civen July Ist, 1878, and were all paid, amounting to $400.00, at 
foul months, $400.00 at five months, S200 00 at tive months, and 
— $459.00 at six month: all were paid ‘he next batch of notes were 


given in November, 1878, and two of those were paid, but the six 
months’ notes were not. The last payment, I think, was March 16th, 
$171.00. : 
Zé XJ. Now clive the others. 
A. No, sir; the others had not come due yet. 
28 Q. Is 9 at the only November note that was paid ? 
A. Yes. Ss] 
Zv \. ow much was it? 
A. $171.00, in March, 1879. 
30 Q. At that date no other notes were matured ‘ 
A. No. _ 
-~ ol Q. Now turn to Wm. Smith & Co.’s account. 


> 
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\. I have it. ~ 
50 2 Q. Now show the amount of goods that you purchased 
1) . 
illiam Smith & Co.. and the dates of such purchases 


’ ié | he 
Ald ii. 


from W 


A. I cannot give you just the amount; I could say as I did in the 


other cases : cannot v1ve Vou the dates: they were settled for by 
note : the account comme need in LS; » , 
oo Had vou been dealing with him before? 
4. Yes, sir; I think I had been; I am not positive about it. 
34 Q. Now commence at the last purchase 
A. March 4th, $21.25; March 12th, 1879, $8.00; February 28th, —" 
$304.27 : January ~Sth. S7 OD: January Lith, S1LOl. id: December 
93d, 1878, $63.15: Tamera nteng > ay $470.55. The last payment was 
made on notes on March 12th. The last one fell due March 12. 


320 | And the re were no othe r noves due al the time 


36 Q. When did you pay any before that? 
A. Just a month b fore that; the 12th of February, $210.00; on 
the 12th of Januarv, $200.00; and one before that, $201.40; one 
neil tabi that, $200.00; and a month before that again, 
51 $200.00, running back to September ; 
37 Q. Now, what was about the amount of your dealings 


with them from the commencement of that account in March. 1878? 
A. About $3.200 1n 1878 


38 Q. Now, Max Freund & Co.'s account. Please state the — 
amounts and dates of the last purchases 

A. February 8th, 1879, $288.27; January 28th, $7.00; 1S78S—No- 
vem bi r—was the last purchase— -November 14th, $52.00: October 
lSth, 437.55. 

39 Q. How long had you been dealing with Max Freund & Co.? 

A. Ever since 1560. 

40 \). Please state now the payments on that account —w hi mn the 
last payment was made—and state about the amount you purchased 
from that house during that time. 

A. It would be very hard LO tell. 

41 Q. You have some idea of how much it would be a year, 
haven't you? 

A. I used to trade with Mr. Freund when he run around - 


52 and carried a pack on his back. I could not tell you how 
much | have bought of him since | began. 

42 Q. State the last payment that was made him. 

A. There was paid January 15th, $68.63. The next one paid was 
in Apr! 1, 1878, $475.00, and in March, $477.65—that is, the spring 
before—1878. 

43 Q. On October 11th did you give to Freund & Co. your note 


A. Yes, sir; October 11th. 

14 Q. That was paid? 

A. No, sir; that had not come due yet; it was a six months’ note. 

45 Q. It was not due until April? ~ 
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A. No, sir; April 11th. 
16 Q. Is that the debt that you were sued on‘ 
A. That 1s part of it. 
17 Q. Then did Max Freund & Co., on September 18th, 1879, in 
the superior court of Marion county, take Judgment upon their ac- 
count for $815.00 ? 
Oo A. I believe that they did | don’t know the date 
LS \). And execution was issued thereon Septem be r S0th. 
1879, to the sheriff of said county, wh . on the 17th of March. 1880. 
made return thereon of no property, or nulla bona ? 
A. I don’t know anything about the return. I know that execu- 
tion was out and that he took no property 
19 Q. And there was nothing made on that execution ? 


50 Q. Now, please turn to the account of L. and M. Kahn ? 

A. | have it. 

5] J. State the last purchases you made of L. and M. Kahn ? 

A. February 17th, 1879, $1,152.75; next, November 9th, 1878, 
$724.93; August 27th, $260.75; May, 1878, $742.00; March 8th, 
1878, $376.75. 

52 Q. How long had you been dealing with that firm ? 

A. I think about the same length of time as with Freund—ten 
or fifteen years, | guess. 

53 Q. Now, please show the payments—the last payments. 

od A. They were paid by note; the iast payment of a note. 

I think the last note was paid March llth, 1879, $241.64. 

The last note was Mareh llth, $270.75, not $241. ‘The next one 

before that was paid November 11th,$571.00. October llth, 8371.00: 

September 11th, $828.75 ; April 16th, $111.00; March, 16th, $100.00. 
That is as far as this book POeS back. 

54 Q. Now, state about how much you dealt with that house a 
year ¢ 

A. It is a house I have dealt very largely with for years. Their 
traveler came around and I bought of bim about four times a year, 
and their bill would sometimes run as highi as $3,000.00 at one time 
in watches. 

OO (J. Suppose you dealt some years there to the extent of from 
$3,000.00 to $5,000.00 (S88 to 15,000) with them ? 

A. Up to 1874 or 1876 I bought more largely of him than at any 
time after that. Our note was afterwards paid up to the time the 
sale was made. 

56 Q. You mean up to the time you sold out your stock ? 

A. Yes, sir. 

57 Q. All these goods were purchased on credit ? 
DO A. Yes, sir. 
58 Q. About what was the length of those credits? 

A. They were willing to sell them at almost any credit—from six 
to nine months or a year. 

59 Q. In September, 1879, did William Smith & Co., the com- 
plainants, obtain a judgment in cause No. 20029, in the superior 
court of Marion county, against you upon an account for $2,060.58 ? 
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twelve, and eighteen months’ payments—were they secured or how, 
and on what credit were they given 

A. They were given to McGinnis, the assignee, with Mr. Chureh- 
mInan as endorser. 

78 Q. They were notes? 

A. Yes, sir. 
od 79 Q. You state in your answer that you sold out in April 
of 1879, in payment of three notes, which you set out in your 
answer; I will ask you if those three notes are the three notes given 
for these deferred payments or extended payments? 

A. All of them are not: one of them is the last note due for the 
bankrupt stock; that was the one at eighteen months. It is $7,300 
and some odd dollars; it was due in February. 

50 Q. That was the fourth of the deferred payments? 

A. Yes, sir. 

$1 Q. Was there three or four deferred payments‘ 

A. Three; that purchase was made in or about August; it was 
made August 17th not the 27th 

SZ () Have you those notes ? 

A. Yes, sir; the last one was paid by the bank at my request (pro- 
ducing notes). 

So \. Have vou the other notes of this series? 

A. No, sir. | 

54 Q). Llave you the other two? 

A. Yes, sir; | have them. 

85 Q. Now, this note for $7,313.00, the third or last of the 
59 deferred payments you mention, is made to F. M. Churchman 
by yourself and endorsed by lr. M. Churchman; was that not , 


at the time it was made or at the time of that sale, turned over to 
the assignee of the Bingham stock 

A. Yes, sir: that was done. Mr. Churchman agreed to endors 
for me, and that was General McGinnis’ suggestion, that it be made 


in that way. 

86 Q. Was that note paid by yourself or by Mr. Churchman when 
it became due? 

A. It was due in February, and I| requested tl 
up for me, which they did. 
J. You requested S. A. Fletcher & Co.’s bank to take it up? 
Yes, sir. 
88 Q. Mr. Churchman Is a partner in that bank 
lieve so. 

89 Q. Did you give a new note to that bank or to Mr. Churchman 
upon the payment of this note? 

A. No, sir; I think not—they just held that one. 

90 Q. Your answer also refers to another note, dated De- 
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on longer in business 

, A. I concluded about the time when the invoice was taken, in 
April, that if my creditors pushed me I would go under; that 1s the 
the conclusion I came to. 

116 Q. What action did -you take then, if any, in the transaction 
of your business ‘ 

A. The bank had been speaking to me about my notes—these 
notes that were due—and I went to Capt Litter and laid the case 
before him. 

117 Q. What did he advise? 


Objected to; question withdrawn by Mr. Speed 
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Loe sum of twelve thousand five hundred dollars 


ther for the sum of seven thousand three hundred 
| lue, respectively, in thirty and two in sixty 

er , and signed by W. H. Craft: 
ration of the full payment, satisfaction, and sur- 
lebtedness and notes, said Craft does hereby bar- 
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STATE OF INDIANA, | 
Marion (ounty, 


Before me, B. 


» State and 
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he foregoing bil! 


[ SEAL. | 


131 Q. Who drew up that w: 
A. Capt. Ritter. 
132 (). Did you direct bim to 
Objected LO. gue tion wit! 
BP: (J. This bill of sale 
William H. Craft is 
gains, sells, 
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Mr. Rit 


I don’t remember as to tha 

138 Q. This purports to convey all your stock in merchandise and 
property of every kind owned and used by you in your business at 
24 East Washington street, Indianapolis, and your interest in a lease 
to those premises. How long a lease was that? 

A. I think it was a two years’ lease; I think it expired a year 
after that time. 

139 Q. After this sale was made—after this bill of sale was 

70 made—it was delivered to Mr. Churchman ? 
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an assignment, and it was taken and sold, : 
lo? Q id you g nt ankruptey after that ? 
A. No, sir; nad 1 assignment under the State 
158 Q. With Harry Adams as your assignee ¢ 
A. You, ar. , 
159 Q. What above the incumbrance, if anything, did that piece 

of real estate sell for’? 
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A. No, sir; I don’t. I think the good accounts were estimated 
t a thousand dollars or along there somewhere. 
(). Does that include your bills receivable ? 
A. The hoes and accounts—I think it did. 

1738 Q. What did it show that you owed at that time—how much? 

A. The invoice did not include bills receivable, but simply the 
voods: just what was sold to Mr. Churchman—notes and accounts 
ectab]. —§ 1 000.00. 
174 Q. Now, as to your liabilities, what did they show ? How 
lid you oweChurchman and the bank and how much did you 


} } ; } y 2s ; ; , ' 
A. I owed the bank the face and interest of the notes —somew li re 
’ yey : } > en H } ; . 
between $33,000 and $35,000: I don’t just remember the whole 
? 


amount. | owed them the amount of the face ol those notes and 


— ‘% > Ss . , j ? ‘) 
175 Q. Who was your residence mortgaged to ° 
Tt lav | eictar > Rolti 
A. To Hannah M. Lindley and sister, of Baltimore. 
wd &. } ] } , ; >) 
176 Q. Had you any other real estate anywhere‘ 
i 


4] F | 1] iy re ee Se a ' aah - 7 . ' 
(© Was that bill of sale delivered to Churchman before he 


Lid x i 
took possession of the goods 
16 A. I don’t remember as to that—whetber 1t was delivered 
to him at Mr. Ritter’s office or when he came down to take 


DOSS SS1ion OF the store. 
| inal ‘ ae : = » 4 
17S Q. It was delivered to him that same day ‘ 
A. Yes, sir, 
, 


179 Q. Do you remember whether it was made out at the time he 


) 


; 
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A. Yes. sir: made out and signed before him. 


am) 
‘) 


180 Q. And he took possession under that bill‘ 

A. Yes, sir. 

LS] J. After that sale to Fletcher and Churchman did you con- 
tinue there and to do the buying of the goods for the store? 

A. Yes, sir. ; 

182 Q. Did you use the proceeds of the sale in making new pur- 
chases for the purpose of keeping up the stock? 

A. I was instructed by Mr. Churchman to keep up the stock and 
not let it run down, and to pay cash for whatever was bought. 

1838 Q. While acting under that bill of sale you bought goods 

from different parties, paying cash for them ? 
77 A. Yes, sir. 
184 Q. Were those goods billed as bought by you ? 

A. They were billed, all I think, to Fletcher & Churchman. There 
may have been sometimes they might have billed them to Harry 
Craft, as agent, but I think most of them were sent — Fletcher & 
Churchman. 

185 Q. They were sent directly to your store, No. 24 East Wash- 
ington street ¢ 
A. They were sent to the store; yes, sir. 

186 Q. You made payment for these goods yourself directly ? 
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A. Well, I paid for them by check. I checked on the bank as 
agent for Fletcher & Churchman. 

187 Q. Did you note on vour check that you were the agent of 
Fletcher and Churchman or did you simply sign them as agent ? 

A. Always in every instance asagent for Fletcher & Churchman. 


By the MASTER: 


188 Q. Did you say on the check “ Agent for Fletcher & Church- 


man” or did you sign them just “ Harry Craft, agent | 
Q. I may have signed them “agent | don’t know whether | 
wrote “ Fletcher & Churchman ” on it or not 


By Mr. SPEED: 


~ ‘ - - } } , ‘i ’ > : -— ] | . 
is 150 Q During all Lue time Ul you continued the sale ol 
° ’ " Ss © ’ ,¥ , ¥ 
said goods under this bill of s vour old sign remained over 
} a ‘ 
thie door, did 1t not? 
} 
\ | perievye so 
7 ° 
190 Q. When you sold goods ifferent parties did you 
’ = ryt 1 1 + | . 
ee MmankKInNg OU Lit wiiis us § S 
\ y | | by } y ' ’ | | ~~ ' T)} ~ 
ca Sil j id] iit) \ Li ; _ ii ce <i 
agvent 
( - ] } © 
191 Q. You didn’t have any 1 : nted 


A. No, sir. 

1vZ Q. And you receipted tine bills LO correspond with the bill- 
heads ? 

A. | signed the mas agent . if there was any signed > whether 
there were any bills made out or not I don’t know. It 1s very sel- 
dom I make out a bill in selling jewelry. I don’t know whether 
any bills were made out or not. Sometimes we sell to parties that 
want them, bul not oiten. 

1935 Q. What did your invoice for 1878 show asto your assets and 


, 


liabilities ‘ 
A. I don’t remember. 
194 Q. Have you any means of ascertaining ? 
A. | ay have the invoice: don't know Sometimes we let it 
run two years before an invoice was made—two or three. | 
io don’t know whether! can find the record. I think when I went 
Kast, in 1878, for an extensivn, about the first of May, | think 
it was, and the invoice was made before that. 
195 Q. Can you approximate the amount of your assets and Na- 
bilities according to that invoice ? 
A. My recollection 1s that it run some place between hifty and 
sixty thousand dollars in assets. 
196 Q. And how as to your liabilities 


- 
A. The liabilities were probably ten or twelve thousand dollars 


* 


+) 


less. 
197 Q. In those assets of fifty or sixty thousand; and did you in- 

clude all your real estate? 

A. Yes, sir. 

198 Q. And also included all your personal property ? 

A. Yes, sir. 


ey 
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199 Q. Was your house mortgaged at that time ? 

A. Yes, sir: |] think that was the invoice: that we estimated 
everything; everything was declining so then that the value of 
everything was estimated a- the regular cost. Mv real estate was 
mortgavce din LSOv: has been under mortgage ever ‘since. 

200 Q. Now, on April 5th, 1879, what was the amount of your 
liabilities other than the mortgage debt you spoke of and the debt 


A. $15,000.54. 
SO 201 Q. You- habilities in 1S78—— 
(Interrupting.) | want to correct a statement right here ; 
I see from this paper | that I did own two lots at that time that I was 
not aware of, in Oak Hill addition, on which I had paid $1,600.00, 
and I let Ingram Fletcher have them back for the $400.00 in notes. 
They were to cost $2,000.00. 


1¢ 
3 
; 
‘ 


ZU2Z Q. Your liabilitiesin 1878 you spoke of as being about $45,000. 
low were they made up? 
A. In Eastern debts and to the bank. 
203 Q. Give me the amount you owed the bank ? 
A: I eannot rive you the exact amount 
204 4. Is there any way of getting that 
A. We might possibly find it by looking over the old papers. 
205 Q. Would not your ledger show it? 


206 Q. Would your ledger show the amount that you owed the 
bank at the time? 

A. No, sir; all the account I had of the bank debt was the bills 
payable account 

207 ve [In August, 1877, how much did you owe the bank after 
having made the Bingham purchass 

a3 think | owe- them about $18,000.00 at that time 

208 Q. Besides the amount of the Bingham purchase? 


A. Besides t he noves: l dy 


4 7 } 


d not owe them anytihng on that 
§] 209 Q. How long had you been owing this $18,000.00 to the 
bank? 


A. I cannot tell you how long that had been accumulating. 


210 Q. It had been some time. 

A. I don’t know whether it had run back as far as 1872 or not. 
When I bought my partner out I borrowed some money of the bank 
at that time. There were more or less accommodations received 
every year from the time I went into business. 

211 Q. Between August, 1877, and April, 1879, how much did 
you pay as interest to the bank ? 

A. There is nothing to show that, unless I could tell by my old 
check stubs. I presume Mr. Churchman’s books would show what 
he has received — interest from me. 

212 Q. Do you know how much as principal—not by renewing 
notes—but how much you actually paid to the bank in cash during 
that time to reduce your indebtedness ? 

A. I don’t know whether I paid anything or not. 


V/ 
> « 
ww 
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Cross-examination: 
Questions by Judge Ranp: 


ie If | understand you rightly, on thi Sth day of 
SZ April, 1 79, you owed S.A. Fletcher & Co. the three notes that 
have a given In evidence here, two for $12,500, dated De- 
cember 27th, 1878, one at thirty and the other at sixty days; and 
also a note, dated August 17th, 1877, at eighteen months, payable 
to the order of F. M. Churchman and endorsed by him, for $7,313.19. 
You owed the bank those three notes ? 
A. Yes, sir. 
214 (). The bank took up the $7.000.00 note at your request and 
held it? 
A. Y es. sir. 
215 Q. And you took an invoice of your stock of goods on the 
first, or about the first of April, 1879” 
A. No, sir. 
7 Q. Now, up to that time, what was your belief as to your 
lity LO pay your debts 


abil ‘4 
A. Well. I had the belief all the time of a hopeful business man, 
that [ would be able to pull throu ind bridge ove! 


a! SQ W hen you found out that you were not able to pay all 
your debts, then you concluded to sell out your stock of goods to 
Fle tcher & Churchman in payment of those three notes you have 
spoken of? 

A. That was the conclusion I came to after consulting with my 

attorney. 
83 219 Q. And you did it? 
A. Y es, Sil 

220 Q. You sold out to pay this debt and it was an honest debt 
that you owe * him ? 

A. Yes, s! 

221 Q. In puree that sale, had you any intention to cheat, hinder, 
delay, or defraud your other creditors? 

A. None in the least. thought it was the best thing that could 
be done. 

222 Q. You did it for the purpose of giving a preference to Fletcher 
& Churchman, as you understood you had a right to do? 

A. Y es, sir. 

223 Q. These notes, the last two for $12,500.00, were for borrowed 
money in the bank ? 

A. Yes, sir. 

24 Q. Now, when you sold out to Fletcher and Churchman, did 
you go with Mr. Churchman to the store when he took formal pos- 
session ? 

A. After the written agreement was made—after the transfer was 
made at C apt. Ritter’s oftice—Capt. Ritter-—— 

225 Q. (Interrupting.) What do you mean by the transfer? 

A. The bill of sale was written there and the stock was turned 
over to Mr. Churchman at the store 

o—AD 
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aa di ] : ] ] cae y . . pene * 4 
2°96 Q. How long after the bill of sale was written ? 
> 3 } o 
S4 A lf Wa «i I Lie SHTii¢ ici } belie, 


. ‘aa ‘ 
227 Q. Didn’t you go right straight from Capt. Ritter’s 


‘pe As is ot } . 1] | =e — : *) 
228 Q. And didn’t you tell him he could have possession? And 


a » ’ FF. 
} ‘> 
didn’t he take possession 
I] ? } ’ , ’ 4 ’ . ] } .% ' ' 
A e took formal possession surrendered 1t up to him 


< , : ’ ' 4. . ’ : s + } 
Zev Didn’t he notify the emplovees that the stock belonged to 


Zo Did he make at irrangement with them as to thei pav ? 

\. He left that to me.as agent, to employ whatever force was nec- 
essiu;6ry 

dus i Z fee Me € cis i . oe i . 2 i iwPidi ati L W&bbact th 

\ Yes Sil 

232 Q. Up to the time of selling out the goods ” 

A. Yes, si 

233 Q. Now, from that time on did you have any other—any In- 


: a? —_— ; ] , : 
terest whatever 1n the StLOCK OT foods 


34 Q. Now. from that time on did vou receive any money from 
Ls Ale. pn rT 


: » 
' ’ ; . » | —s : 
fd ATLETWAras Loev wer MOL WOrtn so much 


oo 


\ * 4 ‘ 
; ’ J ' . 
Were these notes surrendered to vou at the time you Buy © 


A. CS, | ge riven | me at the time. 


243 Q. And you have had them ever since‘ 


4 . 
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ede) 
SO A. Yes, sir. 


244 Q. And they were actually paid by your turning that 
stock of goods over to them 4 


A. Yes, sir. 


41> ' eae — eee lee rou % 

245 Q. Do you know how much was actually realized on the stock 

. . 7 7 | 
Ol eoods lor Fletcher an- ¢ nNuUrenmMman 

: ? ; : : ’ :* = 

A. I think something in the neighborhood of $20,000.00 

* ‘;? e . . . . ; " e > | | : “? i _— +e , 

246 Q. Have they ever received anything else from you in any 
shape or form 

. 5 ° 7 
\ No. si] nothing except ’ is 


| :' 
> ' s ’ 
\. No, sir: nothing exce} is 
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Propercs of the bank, and | iad empioved me to Wke 
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200 Q. Judge Rand was asking regard to what payments 
, , 7 * 
vou had received. and vou b r some explanation, saving 
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turned over to Mir . nurendl sci 
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2544 QO 1 tl ls that wht then. then — 
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purchased with the proceeds OF the one roods * 
A. Yes, sir; there was very few of them bought. 
, . . 


Orr Ho — l. ~ x , — , ‘ inate ; , on . a | 
200 ow much of these goods were sold at auctilon—about 
~ . | +) 
what was the amount: 


, 7 , 
A | gon t remembdDer. 


> * ’ . 7y 

206 Q. Cannot you approximate it at all? 

A. No, sir: I cannot 

on VP . , " a = ’ “or “d ’ ' Ih : , hat ? 
Zo é (Can you from any record you have show that 


A. If we had the old blotters here that we used there in the auc- 
tion sales I might tell something about it. That may be there yet, 
probably, on record. 

258 Q. Was it half the stock ‘ 

A. Very probably it amounted to $5,000 or $10,000. It may 
have been that. 


259 —. At hew much of a reduction were those goods sold at 


auction 
A. Well, I am not able to say as to that. 


89 Recross-exam ination 
Questions by Judge RAnp: 
+] oi j it 3 , + y ~ ‘] ' . , . 
260 Q. I will ask you if Mr. Churchman, when he went there 
nd You pave him possess ion of the stock. didn’t call the emplovees 
} } 7 
together and ascertain from each one of them how much they had 


been recelving Irom you ? 


id didn’t he tell each one of them then that he would 


. . , seital fea n¢ hh : , 
le Same Wages until further notice 


262 Q No w, I do not know whether you know or not, but I will 
ask you how this bill of sale happened to be drawn in the name of 
EF. M. Churchman 

A. No, sir; I don’t know. I know this, that I was selling the 


stock to the bank. 
And further the witness saith not. 
Mr. SpeeD: Now, I will put in evidence the three notes referred 
to by Mr Crai t. LWO for $1? 500.00 and one for $7 .313 LY. 
90 The said notes wer- admitted in evidence, being in the 
words and figures following, to wit: 


ced , 


$12,500. INDIANAPOLIS, IND... Dec. 27, 1878. 


Sixty days after date | promise to pay to the order of —— 
twelve thousand five hundred dollars, and ten per cent. attorney’s 
fees, with interest at ten per cent. per annum from date until paid. 
Negotiable and payable at Fletcher’s Bank, Indianapolis, Indiana, 
value received, without any relief whatever from valuation or ap- 
praisement laws. ‘The interest on this note has been paid to ma- 
turity. 

The drawers and endorsers severally waive presentment for pay- 
ment, protest, and notice of protest and non-payment of this note. 


W. H. CRAFT. 


> $12,500. INDIANAPOLIS, IND., Dee. 27, 1878 


I 
Thirty days after date I promise to pay to the order of —— —— 
twelve thousand five hundred dollars, and ten per cent. attorney's 
fees, with interest at ten per cent. per annum f fe until | 
Negotiable and payable at Filet Bank, Indianapolis, In- 
9] diana, value received, without any relief whatever from valu- 
ation or appralsement laws. Interest on this note has been 
paid LO maturity 
The drawers und endorsers SeyVt rally walve presentm«: ni for pay- 
Gi. wa ment, protest, and notice of protest and non-payment of this note. 
W. H. CRAFT. 


2? 16 int’r. 
. 
+ 


Eighteen months after date I, we, or either of us promise to pay 


I’. M. Churchman or order seventy-three hundred and thirteen 439, 
' dollars, and five per cent. thereon for attorney's fees, value received, 
without any relief whatever from valuation or appraisement laws. 
ar drawers and endorsers severally waive presentment for pay- 
ment, protest, and notice of protest and non-payment of this note, 
ores all defenses on the ground of at extension of the time of its 
payment, Neyotiable and payabl at the First National Bank of 
on Indianapolis, Indiana, with 7 per cent. interest until paid 


w. o. CRAFT 
Endorsed On back: h, M. Churchman 


j 
- 
—" 
~ 


92 K’. M. CHURCHMAN, being fit 
cording to law. testified as follows: 


Ivy sworn by the master a: 


Examination-in-chiet 
Question- by Horace Sreep, Esq 


.< 
Craft to your bank from iy oe 1877, when the Bingham stock was 
purchased, up to April 5th, 1879 
A. From that time Mr Craft did not  Feduce his debt. It took his 
om receipts to take up and meet his obligations to McGinnis, and 


1 Q. What amount of principal was paid on the indebtedness of 


was renewed from time LO time, and m y ; sondinn IS that the ade bt 
then was about $20,000.00, and that he paid us ten per cent. per 
annum on that amount, whatever it was. The interest was ten per 
cent. from that date up to the other date at which it was paid. 
2 Q. Will you also state now whether he paid up the interest on 
that or not? 
A. Yes, sir; during that time he paid the interest. The interest 
did not increase the debt; he ae that. 
93 3 Q. But,as | understand Mr. Craft to say, the interest was 
ten per cent. and payable in ibn 
A. Yes, sir; paid at every thirty or sixty or ninety days, in ad- 
vance, 


‘ \ iw 6S i & _, [AM H. CRAFT |] \! 
. s ‘] ~, Ol oe . | - > , 2 
| @. Then the interest on these overdue notes ef which he spoke 
re 
ao . _ 4] ‘ . ; 7. *% . ’ ] " | ' . ’ . ol . ] 
LHIs Mol ng e Interest was not paid for the time for which they 
wel verdui 
\ _ . as ne a oT P 
A. IN©@,. Sit . iat accrued Interest irom the time the \ matured up 
> ’ ’ ° 
to this s 3} of the conside! of the purchas 
( ~ I na rT) 
’ 
WJues Us | RA , 
' ’ 
os -— | | | | } 
>Y. YU LI th Oo Ap Loi’, | much did Harrv Craft ow 
.% 7 y . 
» \ let i . oo { » = i WwW W 3 | if indebtedness evidenced { 
\ he debt was two notes, & I ZoOU0U ear th) : date ecem er Z iP S 4 S, 
' ’ . ' ; } . 
payabl D1! nd SIXt) gaays aiter date, with ten per cent. 1nterest 


after maturity, and one note for $7,513.19, dated August 17th, 1878. 
with seven per cent. Interest from the date of it and up LO 1ts ma- 
turity and ten per cent. alterwards 


; , ] . ; _ . a 4 , ] £ . ’ 
6 Q. Have those notes ever been paid to vou: and. ifso. how. when. 


A. Those notes wer ner fo dig the purchase of the jewelry 


G4 establishment of W, H. . Washington street. and these 


, 
notes were surre nade rea eave nt for lt 
’ } .- ? 7 
iW When vou pure hased that establishment did vou take > pos- 
; +f , +? F 
SESS i CPi &b UE Lat 
} } Za) . _ - » . . . | a4 _- t. 
A. 1 did. Lhe papers were executed It) Mr. iiitter’s othee, and 
> . }, . } ’ ee : x Ps ? , Ts" * . ‘| , 
We wor Immediately Irom Mr. Ritte: Ss othee down LO Lhe store a ind 
Mr. Craft surrendered thi possession to me; he went with me and 


iaavend red possession and I took ge wg 

8 Q. What did you do in the store ther , 

A. I went inand call : al] he po eh together and told them 
that I had purchase- for the bank the store of Mr. Craft; that I had 
employed Mr. Craft non what I was to pay roma and I asked Mr. 
Shannon how much Mr. Craft was paying him, and he told me. | 
told him I would continue paying him that until further notice; 
then Mr. Craft and I went to a young man farther back in the store 
and went through the same performan swith him—lI have forgotten 
his name—and from there we went up intoa back room, in the rear 
of the store, into the watchmakers’ department, and and took posses- 

sion and emp i his employees there. 

95 9 Q. Well, from that time until the goods were sold out, 


. 
. } 


who had possession * 
A. The bank had. 
10 Q. Had Mr. Craft any interest in the stock of goods from that 
time on? : 
A. Not a cent 
11 Q. You simply paid him a salary of how much? 
A. $150.00 p’r month. 
12 Q. Did you pay the employees? 
A. We did. 
13 (\). W hat was done with the proceeds of the sales ? 
A. They were brought daily into the bank from the store. 
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a 14 Q. Deposited ? 

A. Yes, sir; and were deposited. I had on the books an account 
opened for them. i called it the “ Craft stock,” and charged the 
purchase-money against that account, and then the receipts were 

credited On that stock account as th \ came 1n, SO as to ke Cp a dis- 
tinct account of it. 
lds Q Did Mr. Craft get any f th proceeds of that after he sold 
it to you, In any shape or form ” 
A. No, sir 
16 Q. Now, in making that purchase, did you made the 


— 96 purchase with the view of attempting to hinder, defraud, 
cheat, or delay the creditors of Mr. Craft, or only to secure 
your own honest debt to the bank? 
A. I bought the stock to secure the debt of the bank, with no In- 
tention or purpose to defraud, or cheat, or of hindering any credit- 
Ors OF anybody else. 
17 Q. It was a transfer to you for the purpose of giving you a 
' preference in the payment of an honest debt that he owed you. 
A. He did; yes, sir. 
18 Q. If he had any other purpose you don't know it? 
A. No, sir; I don’t know it, and I don’t think he had. 
19 Q. How happened this contract. to be drawn In your name In- 
ividually ? 
It was a lawyer’s mistake 
20 (). — contract was for the benefit of the bank? 
i Yes 


21 (). Por ‘a benefit of S. A. Fletcher & Co.? 

A. Yes, sir; [I supposed it was drawn in the name of 8. A. 
Fletcher & Co.. but | didn’t notice it at the time: I have noticed it 
since. 


22 Q. It was oe ae this very same debt? 
A. Yes, si 
97 20 Q. Ae much was the invoice of stock at the time you 


‘purchased it? 

A. In the neighborhood of $30,000. 

24 Q. Up to the first of April what information had you on the 
subject, as to whether Mr. Craft was solvent or insolvent until that 
Invoice Was made? , 

; A. My information was that he was solvent and was good for all 
his debts, and I knew nothing to the contrary unti! he advised me, 
or sent a messenger for me, to meet him at Mr. Ritter’s office the 
day on which this transfer was made 

25 ®. When these notes fell in —these $12,500.00 notes—why 
were they not renewed? 

They were not renewed because I was very anxious at that 
time to have the debt reduced, and told Mr. Craft to let en se notes 
remain just as they were in the hope that his sales would justify him 
in making some credits on them to reduce the debt before | renewed 
it again. At each time he thought he would be able to do it, and 
they run along in that way until I purchased the stock. Times 
were very dull, and Harrv was expecting every day better times and 


iH. CRAFT ET AL. 


to commence making sales and to be able to pars something 
QS or other on that deb 
’ ' ’ @ ’ >» 
2b YW Llow much did you * MeGinnis for this $7,000.00 


> eed . . ¥ n _ ho . . - ) ; > | ©& 
27 Q. At the time of its maturity was that paid: 


Re-examination: 
Questions by Horace Speen, Esq. : 


28 Q. You say that on April the fifth a messenger was sent for 
you to come to Mr. Ritter’s office. What did you find on getting to 
Mr. Ritter’s ofhece? 

A. It was elth r a messenger or a note from Mr. Craft to meet him 
at Mr. K itter’s office. I found Mr. Craft there. Hesaid that he was 


7 


? 


in trouble: that he had fin ‘ish a his inventory and was satisfied that 
he could not pay his entire in lebhedinan and it was a question in 
his mind, under the circumstances, what he had better do; that he 
had gone to consult Mr. oun r as a friend and as his attornev. I 
reminded Mr. Craft of the many conversations that we had h: id to- 
gether ; that he had always eid he would protect me if anything 
by whi vas not able to pay his debts—if he met 

with any losses or anything of the kind that he would secure 

1 loan him money from time to time. He said 
. ) nd he believed he was solvent 
all the time and was able to pay me and he wanted to pay Ine and 
| y debt. Then I told him I did not knowof any 
other way to do it. There was some general conversation on the 
f my buying the stock and ms iki ig what I could out of it, 


, 
subject of 


ay 
— 
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. } } 
ana he Soid me the Stock 

29 Q. Yo- say you were anxious about that time to reduce the 
debt ' when thie se [Wo large notes came daue you were anxious to re- 


’ . -_ > | 1 ¢ 9 . . . 
duce the amount of Mr. Craft’s indebtedness. Now, what objection 
} ‘| } L.4 4 “ . " " +) xf 
hae you to the debts remalning as it Was as to amount 
salt .% , ’ ’ + . ¥ . 
A. The debt had been running for some time and the time that 
: .. 2e . es a OS cai ; 
I had adjusted that debt and fixed up the notes had _— and we 
. ® 4 . 
ie 1 : sateen 
had owed , otes to run past due until in had all become 
’ | } ee a 
qgu it Lhoat ite un 1 Nii ( ratt told me that he would Cease vDU\ 
; ' } 
ing woods and fix these nots up in thirty or sixty days, and 
" } . . , a ? . 
LOO it i no doubt but that he could sell enough ¢g oods to pay 
part or the debt in that time hey matured and he wis 
: . ; . + , . . ? . | . 
disappointed. and he didn’tdo so. and I let those notes remain there 
,) : : " . 3 
Stlil 1m the S that he mich be able to do it 


30 Q. When did he say he proposed to quit buying goods ” 

A. At the time those notes bear date, that be would then com- 
mence paying our debt 
Question by Judge Rann: 


Do you mean that he would entirely quit buying goods? 


1 Q. 
No. sir. He meant that he would reduce his stock and pay 


» 
e) 
A. 


| 
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part of this debt and carry a small stock. He told me at the time 
he gave me those notes that he thought his stock would inventory 
over sIX LV thousand dollars 


Question by Mr. SreeD: 


*>.) +) 


o2 @. That was in December 


A. Yes, sir. 


And further the witness saith not, and the evidence was pro- 
nounced closed by the master. 
10] INDIANAPOLIS, Feb. 28th, 1882. 
| hereby certify that the above and foregoing is a true and 
correct and impartial report of all the evidence submitted to the 
master on the hearing of the said cause at the time and place afore- 
said. | 


W. S. GARBER, Reporter. 


And afterwards, to wit, at the Nov: mber term of said court. on the 
20th day of April, A. D, 1882, in recess thereof, the following fur- 
ther proceedings in the above-entitled cause were had, to wit. 

Come, now, the complainants, by Mess. Rooker & Hatch and 
Horace Speed, their solicitors, and fil their exceptions to the mas- 
ters report herein, In the words following, to wit: 


Exceptions taken by the complainant's in this cause to the 

102 report made therein on April 15, 1882, by W. P. Fishback, 
E’sq., master in chancery of this court, to whom this cause 

was referred to take take the evidence & report the same with his 


| 


tindings thereon to this court by the rule made In said cause 188. 


lst exception. for that said master has not reported that at the 
time of the loan by Fletcher & Co. to Craft, and at divers times 
thereafter it was secretly agreed between said defendants that if at 
any time said Craft should become insolvent he would prefer said 
Fletcher & Co. over his other creditors, and that said sale was made 
pursuant to such prior agreement 
2d exception. For that the said master has not reported that the 
bill of sale made by Craft to Fletcher & Co. expressly stated and 
conclusively showed that part of the consideration of said sale was 
that Fletcher & Co should employ said Craft thereafter “in the car- 
rving on of that business at $150 per month so long assaid Church- 
man shall carry on or continue said business.” 
3d exception. For that the said master has not found that 
103s the making and the execution of the secret agreement that if 
said Craft became insolvent he would prefer said Fletcher & 
Co. was a fraud upon his other creditor 
4th ¢€ xception. For that the said master has not found that the 
sale was rendered fraudulent and void as to creditors by the provision 
therein as part of the consideration that said Craft should be em- 
ployed by said Fletcher & Co. at $150, as therein provided. 
5th —. For that the said master has found that the evidence does 
not establish fraudulent intent, whereas he should have found that 
b6—4Y 
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the bill was sustained by the evidence and that the complainants 
were entitled LO a decree In accordance with the prayer of their 
bill. 

Gth ¢ xception For that the said master has not found that said 
Craft after said sale did in fact remain in possession of said goods ; 
that this was prima facie fraudulent, and that the burden of proof 
was upon the defendat nts to show the tran saction to be fair, and that 

the defendants had fal ile ed to make such proof. 
104 In all which particulars the report of the master 1s, as com- 
sindantiie ams aledonk ne ety the said complainants 
re appeal there fore LO the } judgme nt o1 the court 
ety Bor H ATCH. 
HORACE SP a 1), 


} ’ ° 
Sol’s & of Counsel for Comp lainants. 


there fo 


oo : 
s. to wit. at the Mav term of said court. on the 9th 


] 
day of June, A. D. 1882, before Honorable eo Gresham, judge 
he following further proceedings 1 ‘in chee 


as aforesaid, o 
cause were had, to wit: 

Come now the parties, and the court, having heretofore heard the 
argument of counsel, doth sustain the exceptions to the master’s 


ae ee aa ae a ae eae ; sf ies i aiiinaiieailae 
report in the above-entitied cause, and suid report ls hereby over- 


nd come now the defendants, Fletcher & Churchman, and by 
their solicitors move to recommit said cause to the master with 
special instructions; which motion is in the words following, to wit: 
Come now the defendants, Fletcher & Churchman, and move the 
» recommit this case to the master commissioner, William P. 
l‘ishback, with instructions to report specifically tothe court— 
105 ist. How much Harry Craft owed each of the complain- 
ants on the oth of April, 1879 
2d. How much he owed Kletehe r& Ch urchman On April oth, LS7Y. 
3d. How much he owed other parties on the 5th of April, 1879. 
4th. What was the cash value of the goods sold on the 5th April, 
1879, by Craft to Fletcher and Churchman. 
5th. How much did Fletcher and Churchman realize in cash for 
sald stock of goods. 
6th. What was the reasonable value of the services of Craft worth 
per month under the contract with Fletcher and Churchman. 
7th. What amount of the property remained in the hands of 
Fletcher & Churchman unsold, and what amount of money, if any, 
being proceeds of the property sold, remained in their hands unap- 
plied to the debt on 50 September, 1879; also what property, if any, 
remained in Fletcher & Churchman’s hands at the date of the filing 
of the bill herein, to wit, on the 27 day of June 1881. 
And afterwards, to wit, at the May term of said court,on the 29th 
day of June, A. D.1882, before Honorable Walter Q. Gresham, 
106 __—itthe following further proceedings in the above-entitled cause 
were had, to wit: 
Comes now the defendant, Francis M. Churchman, by his solic- 
itors, and come also the complainants, by their solicitors, and the 


court 


cS 
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court, having already announced its finding r favor of complain- 


ants, suggests to the court that on the — day iF ‘ebruary, gs his 
o fendant, Stoughton A. Fletcher, sold his: interest +8 the firm of 
J I: iel cher & Co. to Stoughton J Ir tcher, ve ther ota sald 


Sto sab ron A. Fletcher died testate, confirming, by his will, the sale 
aforesaid; and thereupon the defendant, Churchman, moved thi 
court that the said Stoughton J. Fletcher be substituted as a defend- 
ant in this suit in the place of said Stoughton A. Fletcher; which 
motion is overruled. 

And afterwards, to wit, at the May.term of said court. on the 3d 
day of July, A 1). ISS2, before Honorable Walter \) rl bal - =U 
as aforesaid, the following further proceedings in the above-en ‘titled 
cause were had, to wit: : 

Comes now the defendant, Francis M. Churchman, by Taylor, 
Rand and Taylor, his solic itors. ) Aud files his substituted motion to 


recommit the above-entitled cause to the master in chancery in the 
words following, to wit: 
LO7 (Comes now the di fendan I'r L! cls VI. Churchman (his CO- 


defendant having departed this life), and moves the court to 
recommit this cause to the master, William P. Fishback, with in 
structions to find and specifically report to the court— 

First. How much the defendant, William H. Craft, owed each of 
the complainants on the 5th day of April, 1879. 

Second. How much he owed the defendants, Fletcher and Chureh- 
man,on said 5th day of April, 1879 

Third. How much he owed to other persons on said 5th day of 
April, 1879. 

Fourth. What the cash value was of the roods sold by Wm. H. 
Craft to Fletcher & Churchman on the day of April, 1879. 

Fifth. What sum was realized by Fl toh rand Churchman from 
the sale of said goods over and above their reasonable expenses of 
sale. 

Sixth. What amount of the property remained in the hands of 
Fletcher and Churchman unsold, and what amount of money, if 
any, being the proceeds of the property sold, remained in their hands 
unapplied to their debt on the 30 day of September, 1879; and also 

what remained in Fletcher and Churehman’s hands at the 
LOS date of the filing of the bill herein, to wit, the 27th day of 
June, 1881. 

Seventh. Whether or not the Coton: lant, William H. Craft, had 
made a voluntary assignment of all hi 3 pl roperty under the laws of 
the State of Indiana for the benefit of all his existing creditors before 
the rendition of any of the judgments in the complaint mentioned 
in favor of the defendants. 

Eighth. In case the evidence already taken will not enable him 
to make such findings, then to take such additional evidence as may 
be offered by the parties, respectively. - 

TAYLOR, RAND anp TAYLOR, ann 
BAKER, HORD, & HENDRICKS, 
For F. M. Churchman. 
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a EN eee ee ee the 


da Vy Jul prs lL). 1882, before Honorable Walter A). ( rresham, judge 
as aforesa 7 following further proceedings in the above-entitled 
cause wer fer yewerg 

Comes now Francis M. Churchman, by his solicitors, and also 
come the complainants, by their solicitors, and said Churehman 
moves the court to recommit this ee 
motion, and the court bell ng i adv isea 1n the premises, overrules said 


4: 
Movion. 


109 And afterwards, to wit.,at the May term of said court, on 
the 26th day: of July, A. D. 1882, before Honorable Walt 


(J. Gresham, judge ¢ 
v* ot on 
the above-entitied cause were had, to wit: 

= Sere ere: iy 1] . 
Simon Brothers and ¢ ompany and fy, Wallace & Pon, 


; 7 2 ay Msgs : 
is aforesaid, the ~oOll—owing turther proces dings in) 


a. 
~ 
7 


: Se wae . ] | a sen é : 
by Horac Speed, Esq., their solicitor, and file their separate inter- 
vening petitions herein, respectively, in the words following, to wit: 

George W. Simons, John F. Simons, George W. Simons, Jr., Fred- 


M. Simons, and Peter bh. Simons, co-partners ~ eee ee 


erick mis 
under the firm name of Simon Bros. & hon and eitizens of the 
State of Ps nnsvivania. represen! to the cot ths it between Sept. 


Jan. 20, ‘79. inelu IslV¢ the nar-ators sold LO the de- 
fendant Craft goods and mercha nidice tate atlas of Sak ale 
interest thereon from (average Sasah 1, 1879, a bill of particulars 
of which is filed herewith as part hereof, marked Exhibit “A;” that 


} do, and 


id sum is long past due and wholly unpaid 
Wherefore the nar-ators pray leave to file this their intervening 
petitio nin the above-entitled cause, and LO share in the trust 
fund arisi hg in this cause to the creditors of said Craft, and 
for all other and proper relief. 
GEORGE W. SIMMONS, 
JOHN F. SIMONS, 
GEORGE W. SIMQNS, Jr.. 
PETER B. SIMONS, 
Partin rs as Simons Bros. & '® 
By HORACE SPEED, 
Their Solicitor. 


HORACE SPEED, Of Counsel 


Exuisit “A.” 


Slate lide nt. 


339, Oh. PHILADELPHIA, July 21, 1882. 

Craft & Co., Indianapolis, to Simons & Co., manufacturing jewelers, 
611 & Glo Sansom street. 

Llerms—net cash, OU days. 

To merchandise, - pantie skinned 


_eonmee =<. — - 
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The R. Wallace & Sons Manufacturing Company, a corporation 
organized and existing under the laws of the State of Connecticut, 
& a citizen of said State, represents to the court that between the 21 
of September, 1878, & March 25, 1879, both inclusive, the firm of 

R. Wallace & Sons sold thie defendant Craft foods and 
Li] merchandise to the amount and value of 370.46, and has re- 

ceived paymentsthereon amounting to $153, leaving due and 
unpaid the sum of $217.46, with interest thereon averaging June 
Ist, 1879, a bill of particulars of which 1s filed herewith, marked 
Exhibit “A.” That this nar-ator now owns and holds for value 
such debt, which is long past due and unpaid. 

Wherefore the nar-ator prays leave to file this its intervening pe- 
tition in the above-entitled cause, and to share in the trust fund 
arising in this cause to the creditors of said Craft, and for all other 
and proper relief. 

R. WALLACE MANUFACTURING 
COMPANY, 

By HORACE SPEED, 
Its Solicitor. 
HORACE SPEED, Of Counsel 

EXHIBIT “A.” 

WALLINGFORD, Conn., July 14, 1882. 
Mr. W. H. Craft, Indianapolis, Ind., to R. Wallace & Sons M’f’g Co., 


? ’ i 
electroplate on cast steel and nickel, sterling silverware: 
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And come now also Sinnock and Sherrill, by William & Lew 
Wallace, their solicitors, and file their intervening petition herein 
in the words following, to wit: 

Your petitioners, William P. Sinnock and Horace D. Shirrill, 
trading together as partners under the firm name and style of Sin- 
nock and Shirrell, and citizens of the State of New York, respect- 
fully present this as their intervening petition in the above-entitled 
cause, offering hereby to constitute and bear their equal share of the 
expense of such proceedings; and your petitioners show to your 


} ro 4] 7 4] | ] ‘ >) 1; ry)? \\ 
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CRAFT ET AL. 


m H. Craft. was heretofore, to 
ebted LO your petitioners on 


sum of five hundred and twentvy- 


eioht +4. dollars. to wit: On one note. dated and made October 12. 


isis, | SS0.57 and nterest Irom maturity, and On another note, 
dated and ebruarv 15, 1879, for $263.50, and on an account for 
$109.34, dated February 28, 1879; and on said day your petitioners 
nstituted suit in the superior court of Marion county, in the 
113 Sta Indiana, wherein said Craft then had his usual 
WE of residence, upon such accounts and notes, and sum- 
s being Iss | in said cause and served in due form of law, such 
proceedings were had ther that by the consideration of said court 
\ r petitio 3 si ed judgement against said defendant in sums 
atl oul LINC ' | iIndre oo Lwenuy-¢ loht dollars and 4] cents, 
VIUl x pel ent iterest thereon Irom s 1d date. and COSLS of said 
action. taxed Al 7 riars bia eX ition Was issued Ol] said 
judgement to the sheriff of M n county, Indiana, and no goods of 
said Craft were found upon w ito levy the same, and the same 
was returned unsatisned 
Wherefore ' netitioners pray to be admitted to share in the 
SUIS rei ( m wl issets effects ol] sald deft ndant and LO 
be protected in all things by ft decree entered and considered in 
| 
this cause, ind they VW 1a 


1M & LEW WALLACE, 
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herewith as part hereof, marked Exhibit “A”); that the same is past 


due and wholly unpaid, and that 


Ist, 1879: that said Craft is wholly 
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WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET ATI.. DIO 


1879 
Jan’y 24 : doz. gern sugar shells, a | ee t OO 
} butter- knives » ie , 10.00 , D 25 
113 7o 
tU cts 15 50 
658 YH 
C 
Jan’y 6. By proceeds of draft___- pee Ny ee ee oe” 750 O1 
7200 OO 
Average due Jan’y oe aA Naess me ees 550 O1 
Interest to date, @ 6 %.---- PS OREN 
$669 90 
[, Henry G. Reed, a member of the firm of Reed and Barton, 


hereby c rtify that the above statement is a just tand true account 
of the claim of said firm against the above named W. H. Craf 
HENRY G. REED. 
Au 


r 19th. 1882. 


t 
— 


> ’ 
BRISTOL. 88 


The a personally , the ab ve He Cnry (5 Re Cad — ant | made oath that 
the above statement by him sabecriber | is true, before me— 
[ SEAL. ] ENRY J. FULLER. 
Notary Publie. 


120 And afterwards, to wit, at the May term of said court, on 
the olst * ( f Lucust, A. |) ISS?. 11) recess thereof. the 6.3. 
lowing furth r proceedings in the above ¢ ntith d cause were 1 d. te 
wit: 
Come now M. Hamniel & Company, Adolph Goldsmith, Joseph 
Fahey, and the Meriden Cutlery Company, by J. E. Florea, Esq., 
itor, and file their separate intervening petitions I rein, 
tie eles | ; arr een } 
Pespeevlvery, it} the words following, ta wit: 


. on 1; 
their soli 


Leon Hamniel and Jacob W. Riglander, copartners doing busi- 
ness under the firm name and style of L. Hamniel & Co., and citi- 
zens and re side nts of the State of New a Seo to the court 
and say that Wilham H. Craft is indebted them seventeen and 
‘sy doilars for goods and merchandise sold poo delivered by these 
nar-ators to him, at his special instance peat request; a vt of par- 
ticulars, verified, is filed herewith and marked Exbibit “ that 
sald William H. Craft is now Insolvent, and that said claim is ju 
lawful, and due and wholly unpaid, together with the interest from 
ISth day of Mareh, 1879 


WILLIAM H 


CRAFT ET AL. 


130 (nd said nar-ators now pray this court for permission to 
file this their intervening petition in this cause and share in 
the funds held or which may be held by this court—the proceeds 


. . ’ + . ' - > 
of the property of said William H. Craft—as the court may direct. 


L. HAMNIEL & CO, 
By JOSEPH E. FLOREA, 
Their Solicitor. 
JOS. E. FLOREA, Of Counsel. 


b 


, ) ” : 
All claims for deficiency to be made immediately on receipt of 


, 


(OOdS., 
a 


New York, —— —, 185-. 
Mr. H. Crait. In lianapolis. 


Bought of L. Hamniel & Co., importers of watch materials, tools, and 


optical foods, 9 Maiden Lane. 


Sole importers of the Star spectacles and manufacturers of the Eureka 


spectacie Case, watch-guards, ribbons, and watch-glasses. 


< 


, . | 
l‘erms cash. 


P. O. box 1063. 


1879 

sear. 18. 1 des. No. GGG GE BUOUE nciconmeniun als L 50 
[= 2469 1. eM eea as se Boe cSt Ll 7d 

| 1490 “ o PTE Sy fey ain ae Se MPS Re 2 50 

| = + tee 4A RISER a RE Sie SICA 

i -. «26 oI r i oe 

ee " aaa sic aloe Saige ne eee i @ 

| EE ania Alaa CVS wea a L OO 

| L487 i sicliamiedline mee ‘ 2 50 

l i a aa ea i o 40 

$17 i, 


Office of D. L. Safford, mercantile and collection agency, 214 & 
216 Broadway, New York city, N. Y., and 5 Custom-House St., Provi- 
dence, R. I. 

13] STATE OF New YorK, |... 
City & County of New York, { _ 

Leo Hamniel, being duly sworn, doth depose and say that he is a 
member of the firm of R. Hamniel & Co., composed of deponent and 
Jacob W. Riglander; that the annexed statement of the account of 
said firm against Henry Craft, now or lately doing business at In- 
dianapolis, in the State of Indiana, is just, true, and correct, and that 
there is now due said firm thereon the sum of seventeen ;{,5, dollars, 
with interest thereon from the 18th day of May, 1879; that no part 
thereof has been paid or satished, and that there are no set-offs or 
counter-claims thereto to the knowledge or belief of deponent, and 
said firm hold no note, collateral, or other security for said amount. 


JACOB HAMNIEL. 


aEE——E— = 


WILLIAM SMITH ET AF.. VS. WILLIAM H. CRAFT ET ‘AL. i 


August, 1882. 
WM. J. NICH 
Notary Public, Ne ui 


F eames . , . . cages, Ge . 1 _ } 

Sworn to before me this 2Sth day of 
ILSON, 

? pf. ¢ ; yt) 


} rin 


; ; ) *,* ° 47 } + a. *.? 
Inte Pemiig Petitio ay i pri (,oldsmith. 


This nar-ator, Adolph Goldsmith, a citizen and resident of 
the State of Ne W York. repre Sents to the ecour't that ere tofore. 
to wit. November 23d. 1878. said William H. Craft executed 
and delivered his two certain promissory notes to the firm of Gold- 
smith & Schlusser, which notes are in the words and fi | 
ing, to wit: 


ey 
- * 
-— =~ 
. 
ine 


res follow- 


$183.57. INDIANAPOLIS, 

Five months after date [ promis LO pay to the order of Gold- 
smith and Schlusser one hundred and eighty three and jy dollars 
at Fletcher’s Bank, for value received, without any relief whatever 
from valuation or appraisement laws. \\ th ten per cent. interest 
from maturity until paid 


(Signed) | W. H. CRAFT. 


SIS5 ave : INDI LN LPO] Is, Nov. 20, S78. 
mix months after date I promise — to the order of Goldsmith WN 


Schlusser one hundred and eighty-thres and ai dollars at ‘letcher’s 
Bank, for value received, without any relief whatever from valuation 
or appraisement laws, with ten per cent. Interest from maturity until 
paid, 

(Signed) W. H. CRAFT. 


That said Goldsmith & Schlusser assigned, transferred, and en- 

dorsed said notes, 1n writing, over to this nar-ator for value: that 

said Craft is indebted thereon to the complainant three hun- 

133 ~=dred and sixty-seven and ,;'3; dollars, with ten per cent. in- 

terest thereon from April 23d and May 25, respectively, 1S79: 

also an account of twenty-three and ,‘5; dollars, balance due on a 

note that was sent to W. H. Craft, with the promise if so done said 

twenty-three and ‘yr dollars would bi paid, which promise Was not 

done; that the note was sent and no part of the balance was ever 
paid therefor, which is due and unpaid, with interest. 

All of which is just, lawful, due, and remains wholly unpaid; and 
said nar-ator now prays the court for permission to file this their 
intervening petition in this cause,and to share in any funds held or 
which may be held by this court, the proceeds of the property of 
said William H. Craft, transferred to other defendants int his cause. 
as stated in the bill of complaint. 

ADOLPH GOLDSMITH. 
JOSH. Ek. FLOREA, 
His Solicitor. 


JOSH. E. FLOREA, Counsel. 
§—49) 


’ 


, , . , : . 
\dolph Goldsmith, bein 


ie duly sworn, says that the annexed ac- 
Hi. Cratt 1s correctly copled from the books 

134 ~— of the original entry of of deponent, and that the notes hereto 

of said indebtedness. 

That the charges were made in sald b oks at or about the time of 


5 


COULL a 


annexed were aay non account 
their respective dates; that the goods for which said charges were 
made were sold and delivered as charged; that the charges are cor- 
rect, and the account just and true as stated; that there is now due 
and owing thereon from the said W. H Craft to the said deponent 
the the sum of three hundred and ninety ;5°; dollars and interest 
thereon from various dates, aAmMmounting to the sum of one hundred 


*) 7 ] | ois 4 r ] 

and twentv-elght <.: dollars 
stom mele , c. id su ; > si ; a We 
hat ne part or Sald sum Has oveen pala OPT anvV manner settied: 


] 4 } os } = > _ i} ; . . ] " 

Loabt there are no qeductions, OlT-sets, or Counter-Clalros except such 

as are specified in said annexed account, and deponent does not 
: 

hold any security for said debt or any part thereof, except the notes 

annexed thereto 


ADOLPH GOLDSMITH. 


Sworn to before me this 2JSth dav of August, 1SS2 
iS] AT. | GEO. C. De LACY, 
Notary Public, N. YY. City & Co. 


135 Stat 
| NEW YorRK, June 17, 1881. 
Mr. W. H. Craft, Indianapolis, Ind., to Adolph Goldsmith, dr., sue’r 
to Goldsmith & Schlusser. suc’rs to James Schlusser. No.3 Maiden 
Lane. ‘Terms, — 


, 
; 


To mdse.: 


I ee 
" gag” OP ae he a a pee cn ee, 183 57 
r "a a eee D7 


aa Sri) 7 I 
Paid on ac., and note returned to Craft with promise to re- 
mit the bal.. $23.38. which was not done ann 


SSO He? 
‘yy? r . ; . e . ? . 
136 Iniervenina Petition Oi Joseph Fahus. 


Joseph Fahys, a citizen and resident of the State of New York, 
represents to the court that William H. Craft is indebted to him one 
hundred and sixty-eight and ,°°, dollars, with interest thereon from 
the 20th day of April, 1879, all of which is for goods, wares; and 
merchandise sold and delivered by this relator to said Craft at his 
Instance and request, a bill of particulars of which is filed here- 
with and made a part, marked “A,” all of which is due and wholly 
unpaid, 


WILLIAM SMITH ET AL. YS. WILLIAM H. CRAFT ET AL. } 


” I] 7 7. bill : ') es) ' } ’ ; ’ +] <<a ’ “s | ~ 4) 
mit SUG Dil Was Contracted priol ie? Oth Ol April, boar’, ANG 


that said Craft is now insolvent. and said relator now prays the 


court fot Periisslol to hie this his rnterventihg petition in this cause 
: ’ ® : 5 : | } } 
and share in the funds which mav be held by the court. the pro- 


ceeds of the sale of said Craft’s property, and for other and equita- 
ble relief. | : | 
JOSEPH FAH YS, 
By JOSH. E. FLOREA, Soledtor 


JOSH. E. FLOREA, Couns 


137 exarpir “A 
Mont/ f \“/ 
Ave ra 
New York, April 28th, 1879. 
Mr Henry Craft to Joseph bah) — ir. Ss Maiden Lane. 
Chicago office, 78 Monroe St 
Terms, cash. 
ISN; S 
Oct. 2S. ‘To madse., net, 4 mos. remus ob 60 
’ IS7Y 
e Feb. 5 ! c S4 S5 
ri 30 d’vs ao 7 a SL OO 
fi f mos. oe 16 50 
SIOS YD 
Ni] \ YorK, Octol os LS75S 
Mr. Henry Craft. 
Bought of Joseph Fahys, manufacturer of watch-cases and dealer 
in American movements. 
General office, 38 Maiden Lane, New York; Chicato office, 78 Mon- 
roe St.: factories, Sag Harbor, New York; Carlstadt, N. J. 
i } 
Terms, cash; 5%, 30 days; of 6%, 10 days; 4 mos., net. 

; In case of a reduction in price of silver cases an allowance will 


be made on the amount purchased within thirty days previous to 
such reduction 
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) ‘ 
pmrieqota 
UPPLICUaLe, 


eS & ses, 4.40 S So 
o a. § . L oh) 
, oP a7 ne Se 7 20 
4 ~~ 7 60 
Ll + s > 95 
-4 G. | 5. 2U lt 40 
i148 GLE ses Q OF 
13s ; i 7 : 9 10 
1136556. PP. S B.S. W.. : 19 00 
209 t 4o 
— I14 2 
SS4 S85 
Duplica 
New York, February 7, 1879 
30 d’vs net. 
$*-118 kt., Elgin S. W. . 


31 00 


24 Qs Q- is... & 
3 1950, 950 m’k’e 2.00 eng. 
ys 
Duplicat 
uA PEN «itt 


N] \\ YORK. February Vth. IS7%. 
t mos. net. 
1 No. 64, Elgin moy't a Dae ae «10 EA 


STATE OF NEw YORK, 
City “ County of Ni ii York. | 


Jost ph l'ahys, be Ing duly sworn, doth depose and say that he Is a 
creditor of Henry Craft, of Indianapolis, Ind.;: that the annexed 
statement of the account of deponent against said Henry Craft, now 
or lately doing business at Indianapolis, in the State of Indiana, is 
just, true, and correct, and that there is now due him by said Craft 
the sum of one hundred and sixty-eight °°; dollars, with interest 
thereon from the 20 day of April, 1879; that no part thereof has 
been paid or satished, and that there are no set-offis or counter- 

claims thereto to the knowledge or belief of deponent, and 
139 deponent holds no notes, collateral, or other security for said 
amount. 


JOSEPH FAHYS. 


Sworn to before me this 24 day of August, 1882. 
[ SEAL. | WM. J. NICHOLSON, 
Notary Public. New York County. 


[nterve ning Petition of the Meriden Cutl ry Company. 


The Meriden Cutlery Co., a corporation duly organized and exist- 
ing in and under the laws of the State of Connecticut, respectfully 


a. 


WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AI ()] 


.* ’ . . . , , . 
represents to the court that William H. Craft 1s indebted to it 


eightv-three and °°. dollars and interest thereon from April 25th 
IS7T%. as is shown bv verified bill of particulars fled herewith and 
hereof made a part. marked Exhibit “A.” all of which remains 
due and wholly unpaid; and your nar-ators sa) that said ¢ ft is 
solvent, and that 1t now prays the court for permission this 
intervening petition in this caus : n the funds | o} 
which mav be held by this co ls of the property 
sald William H. Craft, as the court ts judgment may direct 


MERIDEN CUTLERY CO.. 
JOSH. E. FLOREA. S 
JOSH. E. FLOREA. of Counsel 


140) mx. “A 


¢ } | 
Harrv Craft. Indianapolis. Ind. 
} > al ’ ’ a r . 
Bought of Meriden Cutlery Co.. manufacturers of supel 
} ’ , } ] ‘ +] “ty 
cutiery. New York saliesroom., 44 ( hambers ‘| 
lerms cash in New York funds, with liberty to draw accordingty. 


Limit of credit. OU days. 
Addre =s all communications LO Mi ride Con 


25 doz. med. knives, 07740, 1.90 seas ti OV 
5 * 2 tab’sp., eS ‘ieee i? OO 
Gg « « © forus, 300 wnt aintaaliae - 12 W 
ee "i teasp., 1.00 - — -- poncee 16 W 


Case ieee peetdiinin a 


,* . + ‘> 
Duplicate invoice. SS 50 
STATE OF CONNECTICUT. | 
Ni / Haven County, « 
. as j } — , i] ~ on 
Before me, a hotar public OF Salad COUNTY, po rsotl Lit appeared 
Hlomer H. Curtiss, secretary of Meriden Cutlery Company, who de- 


Prost ~ and Says that the above ACCOUNL IS TIHSI 
his knowledge and belief. 
HOMER H. CURTISS, Secretary. 


Sworn to and subseribed this twenty-ninth d: 
1SS2. 
| SEAL. | THOMAS A. BENHAM, Jr.. 
Notas ij Publie. 


14] And afterwards, to wit, at the May term of said court, on 
the Ist day of Septem ber, \. D. 1882, in recess thereof, the 
following further proceedings in the above-entitled cause were had, 
to wit: 
Come now C. G. Alford & Company, Stern Brothers & Company, 
Lessaner and Sondheim, Noah Mitchell, Pforzheimer and Keller, 
D. S. Spaulding, Albert Lorsch,and John W. Steel, by Horace Speed, 


Cy? WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AL. 


their solicitor, and file their separate intervening petitions 
herein, respectively, in the words following, to wit: 

Charles G. Alford and Frederick G. Thornburg, copartners under 
f C.G. Alford & Co., show to the court that said 
Craft on March 15, 1882, executed to them, for goods theretofore sold 
him, two promissory notes for $141 00 and $141.48, at 30 and 60 days, 
respectively, with 10% interest after maturity, and attorneys’ fees, 
and that on the 18th of March, 1879, he bought of them goods on 

redit of four months to the value of $190.47. Copies of sald 
notes and a bill of part iculars of such purchase are filed herewith 

as parts hereof and marked, respective ly, af thgg “g oy es 

142 That said sums are due and wholly unpaid. 


the irm uame oj 


anh 20 ecm that they may be permitted to join 
In the above- ed cause as plaintiffs and share in the fund arising 
herein teh all further proper relief. 


CHARLES G. ALFORD, 
FREDERICK G. THORNBURG, 
By HORACE SPEED, 
Their Solicitor. 
HORACE SPEED, Of Counsel. 


MXHIBIT “A.” 
$141.00 INDIANAPOLIS, March 15, 1879. 
‘| ate | promise to pay to the order of C. G. Al- 
ford & Co. one hundred and forty-one dollars at Fletcher's B’k, for 
value received, without any relief whatever from valuation or ap- 
praisement laws, with ten per cent. interest from maturity until paid, 
and attornevs’ fees. 
(S’o’'d) W. H. CRAFT. 
Exuipit B 

$141.43. INDIANAPOLIS, V’ch 15, 1879. 

Sixty days after date I promise to pay t .ne order of C. G. Al- 
ford & Co. one hundred and forty-one & ,43, dollars at Ileteher’s 
B’k, for value received, without any relief whatever from valuation 
or appraisement laws, with ten per cent. interest from maturity 
until paid, and attorneys’ fees. 

(S’g’d) W. H. CRAFT. 


] Oo Monthiy Satement. 


New York, Aug. 24th, 1882. 
Mr. W. H. Craft to C. G. Alford & Co., 200 Broadway, Dr. 


Mar. 18th. To mdse., as oo gene months, net, 
due July, a woe 190 47 
To unpaid nove, don April 14- a 
" By 36-47 tee wns Te @ 


pone 
— 
. 
—— 
2 
~ 
— 
_ 
~ 


WILLIAM SMITH ET AL. VS. WILLIAM H. CRAF"’ 


We make interest as follows: 


; years | month on open ae., S190. ve RS STP cteaies dewinien Oo 20 
|. note, 141.45, at 10% —_ _ . lo DO 
oe “ 141.00 . Rpeesne see arpa tO O67 


Please note that notes are drawn with 10% interest from making 
until paid, and attorneys’ fees. 
Book 20: folio 600: salesman, Moore. 
New York. March 18th. 1879. 
Mr. W. H. Craft. 
Bought of C. G. Alford & Co., diamonds & manufacturing jewelers, 
200 Broadway 
Established 1868. Terms. 4 months net cash. 
12 48 54 
l doz. each R. P. vest chains, No. 118—119-—120 s___- 24 OO 
OY) 63 LS iz 
] ié cs és sé No. 12S) (=) 25) 2 a 3 ih} 


HA 57 60 66 
y oie : No. 1051-924-979-603 19 75 
LD 4 48 65 
, 1052-—48-—55—27 17 ov 
| 60 48 o7 42 
| te 282—46—45-—329 - 17 25 
: Hb OU 
J, doz. each R. P. neck-chains, 555 p-4176.--.---- 10 50 
144 650 400 
2 each R. Roman neck-chains, 93 — 21  ---..-- —---- 21 OO 
L500 400 600 
l each R. Roman neck-chains, 28 a 14 50 
ISS 50 
eS in iain iittala Zo ZO 
160 28? 
, | 
} doz. each plated collar-buttons, 750-268 intents Goeee-a : 2 2 
} “« “ enamel-d sleev- buttons, 950 -.......-~- 1 88 
WoO YD 
a plated agate, D41 -9040.... «<< eceteaiaie 1 Si 
O50) 
= a a “ 304-341 Fee ete o> 20 
+) . 
4 ™ pearl buttons, 200-34 pA a ON ee ame SON 2 40 
526 { - ia onyx ™ ” Oe i i peeve > 2 
sy ae “  eameo AE) RRR REO ern ner eee . 2 VU 


—_ — _ . See ° - , = —_ ~, . 
i - ae > ' ad o - sf .. deal — 
- ~ : _— - - - ~_ —— - _ 
wt . ' - 
- —" . od o o ~~ _ wes . ad aed — = = nn . — 
, . | or -= < , — ee —_ _ i 
a - we a — Qua ~— " — —_ — = ; 
- —s : ~ . 
~ ¥ , = _ | -_ —_ Gum meme oe  omeetl r, 1 . 
| _ a pone * - -_ 
27D | oo oe | -sas : = 
. ate Cll ~~ ew ~~ on - - a } ~ “a . - ; 
oul , — am = @ > & & — . 
" - _ ined - . . 
es “a. 7 ” ~ " amend ous ~~ = 1 co - ous ° - 
. . -- - “- : > 
i Guang — pe nw - P - sf f — et — e . 
ow - . = 
; i » > @ sf ’ f > = J —_ oumet :, 
' s —— - e f = . ~ am —_ an - a = — s — ‘. { f . 
? , — = @ in x 7 ~SSCESSat - _ of me Led te 
— » — ~ o— . — a — — me * ~~ 
: _ = P : = _ _— _ . f - . 
= -_ —— _ ° ow ° ——— 4 7 _———" = a _ quest : - . x 
~ — = : 4 
_ —_ -_ >. ~ fr. - ; one ~ eae —_ aa “ —_ “> pre SS a : — ~ 
— om “ al — ae —_ a — » —— P m ee 
~ — f “ f J ~~ od ~ f = /- —_ , s a . 
~ 4 . a _— a a — — * 
- “ ~— ome =, —e pete et aa - a 
ow ad ~ — - " — _ - | 
- ome a ~ ~ wy on - . < —— — 
= > seem . oud 
~ - - - - — — eB = _ f 
* — os - — - ow os — ; . 7 / 
: —~ ~ > & oka v2 -a f = 
= 2 - ~—e ey — Pe . 
- t - > - ow ; - - @ 
- w 7 — . - : —_ _— — . io _ 7, 
. J / — “ — = - - ; 
= - - ad “ on = — ~ . ’ - t 
— > os, - ~ _ - eed ous rns — . 
oust - ; s =_a ~~ - os on “ - j : <a 
“ ~ ° = — - oun -_— — a . 
~ s — — ce ae - 
7 > - - - ons — - —- — és ee 
. ra oo = 
ae ; < 
+ a - ~s a — ail “ te i ae am — 
- e ~ - a - — eed - -~ - ~— ~ wa 
— —_ " 4 ——t - 
- | eed es ou —_— a 4 
—_— ~ -_ os - - ae ww 7 om — 
— — -— a — ~- | am wa 
~—— ms 3 - 
— 2 — ° . a ” - i ~ - — = o~ om = - CEng nd 
- - ~ j f - vy & a ‘ — = = = : oe 
S . - _ ™ aus _ — a . 
a _ f rs 4 ~e ae oud — a _— 
— .° : oe ee — ‘ a _~ — ‘ 
“+ * 
“ ee _ -— ~ _ -~ sf —— ae A - ri ad j 
- ” < an i Sad a : _— ae ~ ~ - . - sf 
= _ se - sos -|-2- 2 Ss Y& ) = 
“a > ~ « = _ - ~ — ~~ _ ~— — 
a hed ~ — ~o4 ~< - oo oe —_j pum 
— e ~~ _ ~ > 
— ° as » : - 
’ ad 7 ~~ —_ a ee ~_— ~ ma  - : - 
= a ‘ad ~— ~~ - . = des ws 
i on J —— - ; i — - . r 1 > 
- - > - ad a ! 
_ = “ 
~ ~ meet a Png ; = ~ _ ” = = 
. nn — _— - > - 
Be “ f poner ” _ _— 4 
- - —_ - a > 
- . = - - ¥ - ; a, 
° 7 —_ 5 one " 
sf J wa . ~ Se o - 
’ — - _ _ “ ~~ ~ , 
- - 
pone) we : or. : : 
a ~~ . * ou - - : ‘ 
~~ 
f = =< : =: 
a ~ > ~ -_ uo Ps ~- ” 
; sf 4 —~ e. +— - 
- ar 
‘ . [nel _m - j 
- a - . f out o — . > 
_ : . o _ — — — ues a “ " 
, —_— _ = ee - 
—— — ~_ - - ‘ : ‘ 
. - - “ wa - . 
= » - _ oa “PU . am . a ee 
= - a ° F ~ = ai - oa = : 
_— — = ~ - . 
- ’ _ — aed j ~~ » oul 
: “ o ome ~ a ” 
J 4 : — on “ ‘ : 
= . —_ —— a 
~ ~ pees 
: ; J . ~ Cre 
— . Gum ~~ od _— 
~ - ~ ° - =  s a : J 4 ; — 
ne , — = A iD at oe as : 
~ --— os 
° ~ - - - + — “ [ ~ 
: : ; - : é . ~ en 
- ~5 ~ —" a . 
; 7 » J ~ _ a ~~ 
-~ . omen ~ —" 
~ = -_—- Jf . a —_ 7 
Pine, = 
- - - - — _ 7 7 ‘ - — ° 
- - - os — a 4 . - * —e ~ " ’ 
a se i . : : . 
v : rs we - i— * — ia s . om 
. ° -_—~- al = - oe 
: : : ~ nm ee ; “ 
a _— ww =a ~ A . be i ‘ f 4 4 
a wes = - ~ ~ 
- oad , : 
. ee =e _ -_ 
- — = s . : : 
ww ~ ” om 4 - — “ quien j - : 
- - [nied - 
: ¢ : = - ad . - ~ e 
: mowed * 
- <— — 7s _ = ’ = a 
r ~ - “ Ye — ee > r 
~— « tf —_ ome * 
“4 | . . a - 
ou ‘ , = ” . 
* ” a . : = 
. ai am s > 
< . Z f ~ a al “ o ‘2 <> 
. —— 
- : 
— ~- " — - - f 4 beettinnd . 
, ” : . = we . — _ ~ 
“ 4 ———— — ~ 
- - ; ” teen, — * ail 
j A ~ ° 4 . > . nm - — ead 
- a . - — — ’ - “wv ous > 
= - « ; 
. ; ° J ~—. - 2 
— _ ; , = 
om - ’ [~ = - = 
ot a . od " oon —— a 7 ~ 
ma JS ¥ @ oe : -- 
: a —— te “ be 
- ~ ’ f a o Z Pj a on to —_ ~, 
<F ‘ a) ~ = = Ncw 
. 4 -- o or ~— ath 
— . : L ; 
J j - ” i~ —e “a as on 
. ° 
- — a wr ag eum et - — 
ee = , : é - ~~“ . 
- - - — aa - -- — >. , 
: ‘ : i “a - I 
_ - — T= — e'e — as -— — ow 


7° ,* 
Indianapolis. [1 


‘ 


30 Maiden 


Mr. Harry Craft, 


ee. ae ee. 
Apr. (, 9 RE er seas 
” interest iideieas : 
OU i 


hn a wm 


vears W 7 mos. on 105 


, 
) 
*) 6 *? : 
.> s* '* 105.00 — 
, 
} 


6 ” 104.47 


STATE OF New YorK, |... 
City < County of Ne i York. ; ~— 


Leopold Stern, being duly sworn, 
. the firm of Stern Bros. & Co., which 
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W. H. CRAFT. 
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es 


INDIANAPOLIS, Feb. 15, 1879. 
» pay to the order of Lissauer 
at Fletcher’s B’k, for value re- 


s after date I promise 1 
one hundred dollars 
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ceived, without any relief whatever from valuation or appraisement 
laws, with ten per cent, interest from maturity, and attorneys Tees. 


(S’e’d) ~ W. H. CRAFT. 


150 Max J. Lissauer. Lewis H. Sondheim. 
\ York, August 23, 1882 
M-. W. H. ¢ Ind 
bo of Lissauer & S heim velers Maiden 
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Alexander Boehme, being duly sworn, doth depose and say that 
he is the book-keeper of the firm of Lissauer & Sondheim, consisting 
of Max J. Lissauer & Lewis H. Sondheim, of the city of New York; 
that the estate of W. H. Craft, of Indianapolis, is indebted to said 
firm in the sum of $131.50 with interest thereon at 6 % from June 
l4th, 1879, as specified in the annexed account; that the said sum 
is now justly due to the said firm; that no payment has been made 
thereon, and that there are no offsets against the same to the 
knowledge of this deponent, and the same is not secured by jJudg- 
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age upon or expressly charged on the real estate of 
.e debtor or any part thereof, and that no not e has been Pivell ior 


ALEXANDER BOEHME. 


Subscribed and sworn to before me this twenty-third day of 


August, 1882 
oe LEWINSON, 
1 Public, 34, N. Y. Co. 
/ ; Petit f Vog/ Mit a 
Noah Mit hell shows LO thy court that sald Craft purchase- of 
him goods for net cash (which, in the language of the trade, 
a> ] 


152° means cash within 30 days) to the value of 121.50, a bill of 
| 1} is filed herewith as part hereof, marked: 
Exhibit “A ;” that said sum is due, with interest from the dates set 
out in the bill, & is wholly unpaid. 
And the nar-ator prays permission to Join as plaintiffin the cause 
& share in the fund herein, & for all proper relief. 
NOAH MITCHELL. 
By HORACE SPEED, His Alt’y. 
HORACE SPEED, Of Counsel. 
Statement. 
NEw YORK, Aug. 18th, 1882. 
Mr. Harry Craft, Indianapolis, Ind., to Noah Mitchell, Dr., 
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153 Dear Strs: We render above statement as per monthly 

custom for the purpose of showing you the state of your 
sap according to our ledger (irrespective as to whether bills are 
due or not due), and thus enabling you to compare with your own 
“ener Please check balance shown, and if any error exists advise 
us. 


Will draw on you at three days’ sight for — dollars. 


Respectfully, ~ NOAH MITCHELL. 


STATE OF New York 
City A County of New York, } 


$8: 


Noah Mitchell, being duly sworn, doth depose and say that the 
within bill is true and correct; that no part of the same has been 
paid or assigned, and that the am’t claimed, to wit, one hundred 
and forty-two and ;',5; dollars, is now justly due and unpaid. 

NOAH MITCHELL. 

Sworn to before me this 20th day of Au , 1882. 

[SEAL. | HE .- Y K. a HOMAS, 
Votary Public, Kgs. Co., N. Y. 


Cert. fi-ed in N. Y. county. 
Intervening Petition of Pforzheimer & Keller. 


154 Isaac Pforzheimer and David Keller, copartners under the 

firm name of Pforzheimer & Keller, show to the court that said 
Craft executed to them, for goods theretofore sold, three promissory 
notes—two dated December 6, 1878, for $128.00 and $128.13, at 5 
& 6 months, with te n per cent. interest from maturity, and one dated 
March 24, 1879, for $215.27, at five months, with 10 % interest from 
maturity, Xa ttorneys’ fees, and on March 24, 1879, bought of them 


goods on credit of 4 Bane Seogp to the value of $81.40, a bill of par- 
ticulars of which sale and a s of said notes are filed herewith as 
parts hereof, marked Exhibits “A,” “B,” “C,” and “D;” that 


said sums are past due and iii unpaid 
And the nar-ators pray permission to join as plaintiffs in the 
above-entitled cause and share in the fund arising therein, and for 
all other proper relief. 
ISAAC PFORZHEIMER, 
DAVID KELLER, 
By HORACE SPEED, 
Their Attorney. 
HORACE SPEED, Of Counsel. 


H. CRAFT 


NEW YorK. Auo. 23. 1SS?. 


Mr. W. H. Craft, Indianapolis, Ind., to Pforzheimer & Keller. 24 
John ST ePeT 

Note due May 9, 1879-- - - 125 

Int date 10 for 3 vear- & Huh emoe vi 60 


Note due Aug. 24, 1879 __-_-- 215 27 
Int 10) a » VeAaATS init oe NN ma RENT TR or eo am 4 64 49 
—m Sl RE 
Open account due July 24, ‘79 -.-- , ae 81 40 
Int., 6 > years 1 month--.- Re fa aR Re 15 06 
96 46 
726 61 
155 All claims must be made within ten days after receipt of 
goods Or no allowance will be made. 
Isaac Pforzheimer. David Keller. 


NEW YOrK., March 24. 1879. 


sought of Pforzheimer & Keller, manufacturers of fine jewelry and 


dealers In diamonds, American & Swiss watches. No. 24 John 


street. 


ry rh, 1, 
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STATE OF New YORK, 
County of Ne if } ork. } 


o o ‘ 


David Keller, being duly sworn, says that he is a member of the 
firm of Pforzheimer & Keller, doing business in the city and county 
of New York; that the goods & merchandise mentioned and de- 
scribed in the foregoing bill wer- sold and delivered by said firm to 
W. H. Craft, of Indianapolis, Indiana, at his request, and were 
reasonably and fairly worth the price of $81.40, which said Craft 
agreed to pay therefor; that no part thereof has been paid, and the 
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whole amount thereof, with interest from the 24 of March, 1879, is 
now due and owing to said Pforzheimer & Keller. 


DAVID KILLER. 


Sworn to before me this 22d day of August, 1882. 
T 


HOMAS H. COOK, 
Notary Public, N. ¥. Co. 


156 $128.00 INDIANAPOLIs, Dec. 6, 1878. 

live months after date I promise to pay to the order of 
Pforzheim ra& Keller One nundre d twenty-eight dollars at I letcher’s 
B’k, for value received, without any relief whatever from valuation 
or appraisement laws, with ten per cent. interest from maturity 
until paid. 

(S'g’d) W. H. CRAFT. 
$128.13. INDIANAPOLIS, Dec. 6, 1878. 
Six months after date I promise to pay to the order of Pforz- 

heimer & Keller one hundred twenty-eight 7,3, dollars at Fletcher's 
B’k, for value received, without any relief whatever from valuation 
or appraisement laws, with ten per cent. interest from maturity 
until paid. 


(S'o'd) 3 W. H. CRAFT. 


$215.27. INDIANAPOLIS, M’ch 21, 1879. 

Five months after date I promise to pay to the order of Pforz- 
heimer & Keller two hundred fifteen & ~,% dollars for value re- 
ceived, without any relief whatever from valuation or appralsement 
laws, with ten per cent. interest from maturity until paid, and at- 
torneys fees. 


(S'g’d) W. H. CRAFT. 


- 


STATE OF New YOrK, 
. e y 4 , 5d . 
( ounty of New York, j 


157 David Keller, being duly sworn, says that he is a member 

of the firm of Pforzheimer & Keller, doing business in the 
city and county of New York; that the three promissory notes 
hereto annexed, drawn to the order of said Pforzheimer & Keller, 
by W. H. Craft, are wholly unpaid, and no part of either of said 
notes has at any time been paid, and that there is now due and 
owing to said Pforzheimer & Keller on said annexed promissory 
notes, respectively, $128.00, with interest thereon from May 9, 
1879, at ten per cent. per annum; $128.13, with interest thereon 
from June 9th, 1879, at ten per cent. per annum, and $215.27, with 
interest thereon from August 24, 18579, at ten per cent. per annum. 


DAVID KELLER. 


Sworn to before me this 22 day of August, 1882. 
THOMAS H. COOK, 
Notary Public, N. Y. Co. 
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STATE OF MASSACHUSETTS. 
f aul yi ot Bristol. lou n at Mans fie 7; ye ) 


159 On the 30th day of August, A. D. 1882, before me person- 

ally came DolwerS. Spaulding, to me known and to me known 
to be a manufacturer of jewelry in the town of Mansfield, who, being 
by me duly sworn, said that W. H. Craft, of Indianapolis, Indiana, 


is justly indebted to him in the sum of eighty-two & ;5,9, dollars, with 


interest from the 18th day of January, 1879, as per bill attached ; 
part thereof has been paid; that the full amount is due and 
» said Spaulding, and that he holds no security therefor, 
and that all just offsets have been allowed. 
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D. S. SPAULDING. 


we o> 
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BRISTOL, 88 


Subscribed and sworn to before me this 30th day of August, A. D. 


1SS82. 
[SEAL. | HOWARD PERKINS, 
Notary Public. 


Intervening Petition of Albert Lorsch. 


Albe rt Lorsch shows to the court that in Sept., Oct., & Nov., 1878, 
said Craft bought of him goods of the value of $104.25 on credits of 
4 poe bill of particul: rs of which sales is filed herewith as part 


hereof, marked Exhibit “A; that said indebtedness is still due W 
unpaid, and the nar- _ prays permission to join as plaintiff in the 
above-entitled cause & share in the fund arising therein, and for 


all other proper ‘elief. 
ALBERT LORSCH, 
By HORACE SPEED, 
His Attorney. 
HORACE SPEED, Of Counsel. 
160 New York, August 21, 1882. 
Mr. W.. H. Craft, Indianapolis, Ind. 

Bought of Albert Lorsch, importer & manufacturer of watches and 
jewelry, patent accom m-dating spectacles W eye-glasses, precious 
stones, pearls, cameos, &c., 37 Maiden Lane. 
¥ \). box 2159. 
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WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AL. 


STATE OF New YorEK ) 
City & County of New York, {' 


[Ol ry C. Banks, commissioner in New York 
16] city, appointed by the Governor of the State ol Indiana, py I'- 

sonaily appeared Alfred Krower, og ta by me duly sworn, 
depose and say that he is the attorne Y-in- fact of Albert L, — 
hat the within account between Albert whoo 4 and W. H. Craft 
of Indianapolis, Indiana, | transcript from the books 7 
original —_ of = Lorsch; that the charges are correct, aud the 
account ind 1 as stated. 

That ne . is now gf wat and owing thereon to the said Lorsch from 
the said W. H. Craft the sum of one hundred and four dollars and 
twenty-five cents, with lawful interest to be added thereto, no part 
of which said sum or interest has been paid, and that there are no 


oe 
ZF. 
~o 
oe 
Po 
— 
ne 


Poo rrednit ~~ + +], and t} aid | ‘seh holds 
otisets or credalts acalinst Lhe same, and that said Lorscn holds no se- 
>I mtu Yr Or Of gee ony fr Q Te | iTY) 

CUTILS Ahi Ui Ol) aC Ul vu Ul titi ¢ be 


RT LORSCH. 
‘RED KROWN, Ait’y. 


Subscribed and sworn to before me this 21st day of August, ee 


7 


Witness my hand and official seal. 
[SKAL. | HENRY CGC. BANKS. 
Comm’r for Indiana, 30 John Street, New York City. 


r< . : > . f " , 7 ; 
16? Intervei ivi] Petition fii John WV. Nieeleé. 


John W. Steele shows to the court that said Craft bought of thi 
firm of Brainerd & Steele, composed of himself and Dyer Brainerd, 
on Nov. 4th, 1878, goods to the value of 20.62 for cash (which, in 
the language of the trade, means cash within 30 days), a bill of par- 
ticulars of which is filed herewith as part hereof, marked Exhibit “A;” 
that he is the successor to said firm and the-.owner of said claim: 
that said sum, with interest thereon from Dec. 4, 1878, is due & 
unpaid, and the nar-ator prays permission to file this claim, become 
a plaintiff in the above-entitled cause,and share in the fund arising 
therein, & for all othe r proper relief. 

JOHN W. STEELE, 
By HORACE SPEED, 
His Att'y. 

HORACE SPEED, Of Counsel 


WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AL. m5 


“A” 
Dyer Brainerd. John W. Steele. 
NeW York, Nov. 4th, 1878. 

Mr. W. H. Craft. 


Bought of Brainerd & Steele, manufacturing jewelers, No. 9 Maiden 


Lan ; 
2 doz. ec. buttons, (@ 1.50---~- oS SEERA wiahiinieniaiaeatit cee 8 
} « aa 
153 doz. bracelet chains, (@@ 15_--.--~--- Se ee 7 50 
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Interest, @ 6%, to August 17, 1882, being 3 yrs. 9 mos. & 


£6 GPO ccm nancies dawn waitin eleallal ieaiecia + 70 
SO o2 
163 STATE OF New YORK, 


City and County of Ni ii) York. | 


John W. Steele, of the late firm of Brainerd & Steele, of the city 
and county and State of New York, being duly sworn, says that he, 
as successor to the above-mentioned hrm,1s the owner of the account 
hereto annexed: that there is due him thereon from W. H. Craft, of 
Indianapolis, Indiana, the sum of twenty-five dollars and thirty-two 
cents; a copy of the itemized bill is annexed hereto and marked “A” 
and made a part hereof; that said claim is just and lawful; that 
the re are no offsets thereto, and that thi sald John W. Steele holds 
ho collateral or personal security whatever therefor. 


JNO. W. STEELE. 


Witness my hand and official seal this 21st day of August, A. D. 
1882. 
[SEAL. | S. ALLAIR MORDEN, 


Commassione r of Indian L. R UA id tit the State of Ne ih York. 


And afterwards, to wit, at the May term of said court, on the 2d 
day of September, A. D. 1882, in recess thereof, the following fur- 
ther proceedings in the above-entitled cause were had, to wit: 
164 Comes now Rogers, Smith and Company, by McMasters & 
Boice, their solicitors, and file their intervening petition herein 

in the words following, to wit: 

Your petitioner, Rogers, Smith & Co., a corporation organized and 
doing business under the laws of Connecticut, shows to your honor 
that William H. Craft, a resident & citizen of Indianapolis and State 
of Indiana, is indebted to petitioner in the sum of two hundred and 
eighty-five & ;°3, dollars, with interest thereon, for goods, wares, and 
merchandise heretofore sold and delivered by petitioner to said 
Craft at his special instance and request, as shown by a verified bill 
of particulars filed herewith, made part hereof, and marked Exhibit 
“A;” that said sum of money was long since due and is wholly un- 
paid, although said Craft has often been requested to pay the same; 


WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AL, 


that said indebtedness was contracted prior to the 5th day of April, 
1879, and bears interest at the rate of six percent. per annum. Your 
petitioner further shows that said Craft is now and was at the time 
said debt was contracted wholly insolvent. 


165 of William Smith e¢ a/. vs. William H. Craft e¢ ail. upon such 
terms as to the court may seem just & equitable and to be 


applied LO petitions rs sald Claim aforesaid. and for all other proper 
f, ROGERS, SMITH & CO., 
By McMASTERS & BOICE, Sol’rs.’ 


allowed to share in the funds arising from said suit, the same to be 
,* } 
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WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AL. wi 
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Sent to Mrs. Lizzie Joseph, Washington, D. C. 
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210 YS 


$285 65 
Monthly Statement. 


Mr. W. H. Craft, Indianapolis, Ind., in account with Rogers, Smith 
na ( " ). 


Jan’y 22. To OE See ee ape eT wre ice is 1() 
ee i eee 


9S5 65 


Interest after 4 mos. 


167 C. Berry Peet, being duly cautioned and sworn, deposes and 

says that he is secretary of Rogers, Smith & Company, a cor- 
poration located and doing business at Meriden, in New Haven 
county, Connecticut, and that he is authorized to make this proof; 
that there is due and owing to said R s, Smith & Co. from 
W. H. Craft the sum of two hundred and eighty-five & 4) dollars 
(besides interest) for goods, wares, & merchandise, as per Exhibit“ A,” 
hereto annexed; that there exists no set-off or counter-claim against 
the same, and said company have no security therefor 

C. BERRY PEET, 


" » > . - 
im C. Roge rs, 4 math Xv ( a. 


SMITH H. CRAFT ET AL. 


LIAM 


MERIDEN, August 30, 1882. 
rry Py f a —OEPC Tr ¢ Lary ot Rogers, Smith WV 


. . > a , 
o.. and m ie oath to the within and abvove before ine, 


GEORGE A. FAY, Notary. 


And afterwards, to wit., at the May term of said court, on the 4th 


day of September, A. D. 1882, in recess thereof, the following further 


eedings in the above-entitled cause were had, to wit: al. 
168 Comes now the New York Morocco Case Company, by 

Horace Speed, Esq., their solicitor, and file their intervening 
petition herein in the words following, to wit: Charles G. Einfuehrer, 
August Troescher and Anton Geiger, copartners under the firm 


name of N. Y. Moroeco Cas Co..show to the court that sald William 
H Trait 18 1n rt tea to the m tor vcoods sold. as shown by the bill of 


ee 
] } | } 7 . . - _ = 
rticulars and certificate attached hereto as part hereof and marked 
‘ ? Bs a . a F \ “— 
\ . : sdue and whully unpaid, and the nar-a- 
tors D1 ’ r 1and become parties pla ntitf in the 
] , - ., £ . |] 
DOVe-e!l sha | Ul Gg arisiig the rein, &® ior al 
ther , , € 
: ; 


CHARLES G. EINFUEHRER, 

AUGUST TROESCHER, 

ANTON GEIGER, : 
By HORACE SPEED, de 


, . + ' ’ a . . . ¥ , 

Bought of the N. Y. Morocco Case Co. Cases for jewelrv, watches, 
i ‘ ¥ .> - .% - . . + ] . » t. ° 

sliverware, Wc., of any quallty Ww styie. Show-cases & window- 
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WILLIAM SMITH ET AL. VS. 


STATE OF New YORK, 
City and County of New York, 
Charles G. Einfuehrer, being duly 
account against William H. Craft is « 
of origins al entry of Charles G. Einf 


LLIAM H. CRAFT ET AL. és 
| . 
Ps 


sworn, says that the annexed 
orrectly copied from the hooks 
iehrer, August Thrascher, and 


Anton Geiger, who carry on business under the name “The N. Y. 


Morocco Case Co.:” that the charges 


about the time of their respective dat 
suid charges were made were sold and 


“- the chi arg S are correct and the aucCcou 


there 1] Is how due an d owlng the reon fro} 


to the said deponent’s firm the sum 
terest thereon from December 6, 1878 
ever been paid or in any manner sett 
tions. offsets, or counter-claims, exc 
annexed account, and neither dep 
security for said debt or any part t 


were made in said book at or 
es that the couds for which 
livered as charged; that 
nt just and true as stated ; t va 


the said William H. ¢ 


. , 
ol twentv-one dollars. and In- 


nat no part of sald Sum has 

f that there are bho deduc- 
such as are spec! hed In) sald 
his said firm hold any 


Sworn to before me this 6th day of S ber, 1882 
GEO. C. De LACY SEAL. | 
Notary Public, N. Y. City & Co 
: 170 And afterwards, to wit, at the May term of said court, on 
- the 7th day of September, A. D. 1882, in recess thereof, the 
following further proceedings in the above-entitled cause were had, 
to wit 


Come now H. Elcox & Company, 
and fil 
to wit: 


» their intervening petition hi 


Come Henry Eleox and Frederick L 


business under the firm name and sty 
and residents of the State of New Yo 
and say that William H. Craft 1s in 
seventy-five and dollars, and int 


6 & 
Lvov 


1879, for goods & inerchandise sol | and 


ints to the said Wm. H. 


“ing 
ratt 1S ll 


year- 1878 and 79. A ill of | particula 
“A” all of seiiieke a tesa 
wholly unpaid ; and complai inants ask 
their intervening petit ion In this cause 


herewith and made a part, marked 


held or to be hel i by the court fro 
H. Craft, sold as alleged in the bil 
all proper relief. 


By JOS 


FLOREA, Of Counsel. 


JOSH. 
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; at 
if hted 


erest thereon from June Ist. 


D} Ys I. Florea. their solicitor, 
2Teline iff} the words followin: 


4 ? 


Larter, copartners doing 
e of H. Eleox & Co., citizens 
rk, and represent to the court 

tO them LWO hundred 
1 delivered by the complain- 
Lance a ind request, durt ns the 
rs, properly verified, is filed 


the leave of court to file this 
id to share in any moneys 
roperty belonging to said W. 


~ 


of complaint, and for any and 


ELS i. xX & C( & 
H. E. FLOREA, Solicilor. 


SU WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AL. 


17] All claims to be made within ten days from receipt of 
‘ 


Henry Elcox F’. H. Larter. 
New York, Nov. 20, 1878. 
Mr. Harry Craft. 


Bought of H. Eleox & Co., manufacturing jewelers, No. 21 Maiden 
Lane: factory, 29 Marshall street, Newark, N. J. 
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WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AL. Sl 


Statement. 
New YorK. Sep. 5, 1882. 
Mr. Harry Craft to H. Elecox & Co., Dr. 


1878. 
i er eee eee | 
Dee. 12. “ She Tr ae ee ae eR Rea a ae 931 85 
L879. 
Feb. 26. ag ee A Poe WTS Leen Sane ES oe 11 8O 


Mar. 20. ie hae pet Tyee l 


Bills due 4 ms. from date. 


172 STATE OF NEw YORK, | 
City “XK County of New York, | zap 

Frederick H. Larter, being duly sworn, doth depose and say that 
he is a member of the firm of H. Elcox & C , which is composed of 
Henry Eleox and deponent; that the annexed statement of — ac- 
count of said firm against Harry Craft, now or lately doing business 
at Indianapolis, in the State of Indiana, is just, true, aa correct ; 
that there is now due said firm thereon the sum of two hundred and 
seventy-five 55; dollars, with interest from the Ist day June, 1879; 
that no part thereof has been paid or satisfied, and that there are 
set-offs or counter-claims thereto, to the knowledge or belief of de- 
ponent, and said firm hold- no note, collateral, or other security for 
said amount. 


FRED’K H. LARTER. 


vy of September. 1SS? 


Sworn to before me this fifth « | 
LIAM J. MICHOLSON, 
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And the nar-ators pray eave lo dD | parties plang and share 
in the fund in the above-entitled caus nd for all proper relief 


rHOMAS B. HAGSTOZ, 
CH. ~ LES N. THORPE, 

By HN IRACE SPEED, 
Their Sol. 


HORACE SPEED, Of Counsel 
1i—4Y 


VILLIAM 


Vv And the nar-ators pray the court for 


plaintiff and share in the fund arisin 
and for all proper relief. 


HORACE SPEED, Of Counsel. 


Mr. Harry ¢ 
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State of New York, duly appointed 
Indiana, with authority to administ 
sitions to be used in that State, per 
Rosswog, who, being by me duly sw 
mber of the irm of Spiess & 


: . ; : ) , 
of Casper Spiess : and Constantine Ross 


Rosswog and William H. Craft, co: 


of Indianapolis, Indiana, corres 
original entrv of the said firm: 

the account just and ti s stated 
owing thereon to the said firm of 


a Willi am ct ‘raft the sum ol! hity-thi 
on from April Ist, 1879, no part 
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led cause were had, 
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ompany and Juergens and 
licitor, and file their separate 


in the words following. Lo 


e Company, a corporation organized and 
laws of the State of Connecticut, shows to the 
is indebted to it for goods purchased, as shown 


rs attached hereto and marked Exhibit “A,’ 
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WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AL. SO 


which remains due and unpaid, with interest thereon from from June 


‘> 77 4 
YA iv. 


And the nar-ator prays leave to file its claim, become a party 
plaintiff, and share in the fund arising in the above-entitled cause, 
& for all proper relief. WILCOX SILVER PLATE 
COMPANY, 
By HORACE SPEED, Its Solicitor. 
HORACE SPEED, Of Counsel 
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WILLIAM SMITH ,ET AL. VS. WILLIAM H. CRAFT ET AL. Si 


3 Subscribed and sworn to before me this 1] day of Septe 
ber. a oD LSS. 
[SEAL.] CARL OHM, 


. i 
. . ; / ms : 

fiz ; ii aa if : 
A liam Ld 


And afterwards, to wit, at the May term of said court, on the 15th 
day of September, A. D. 1882, before Honorable Walter Q. Gresham, 
judge, the following further proce edings in the above-entitled cause 
were had, to wit: 


Come now Baldwin, Sexton & Peterson. and Aiken. Lambert & 


— Company, by Rooker X Hatch, their olicitors, and file their Inter- 
vening petitions herein, respectively, in the words following, to wit: 
M. G. Baldwin, A. W. Sexton, R. N. Peterson, T. 8S. Gorton, part- 
ly) | ; ! . = F 
ners, doling business under the fir me and stvle of Baldwin, 
Sexton and Peterson, now respectfully represent and show unto 
this honorable court that said def Wilham H. Craft, is in 
, d tothem in the sum o red and fiftv-five and 
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bs BALDWIN, SEXTON & PETERSON. 
By ROOK ER HATCH, 77 > 
ROOKER & HATCH, Of ( 
W.G. Baidwin. N. W.Sexton. R.N. Peterson. T.S.G , 
\ RK, Jant 10. 1879 
Mr. W. H. | 
Bought of Baldwin, Sexton & Peterson, manufacturers of rich jew- 
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lerms, 90 days. 


¢ nn tee 
cen 
cd 
wow ‘ S oo 
oo) 
os 
— 
— 
é 
— 
a 
as 
i 
' 
oe 
—— 
{ 
4 
~ 


’ ‘> 
: r- 
STaTtTeE oF NEw YORK, 1 
e . . . - . ~ 
f f j cL ! si7 j ravi A ) ; "A. ; 
, ’ = oe SS i ya) ™ — — oe 
i N eCversol, wt i iv? (UuUliy SWOTt) i) | tit Lass abiiti — tial i 
4 } 7 ’ a ° _ 4 4 + ' . "t. . 7 _ . H : ' . 
AvOVve bill is true & correct: that no part OF toe Same bas veen 


H. 


CRAFT ET AL. 


IS5 paid or assioned, and that the amount claimed, to wit. one “. 
: = ] i | . > 9 : = 
dred and fifty-five 4%; dollars, is now justly due and 


. a R. M. PETERSON. 


Sworn to before me this 25 day of August, 1882. 
HENRY K. THOMAS, [se. 
Notary Public, Kings C., N. Y. 


James C. Aiken, Henry Lambert, & John B. Shea, partners under 


} } } ; } } a ’ ' } - 

the firm name and style of Aiken, Lambert & Co., would respectfully 
’ ? ° ’ } } . . 

represent and show under this honorable court tiat said defendant, 


W. H. Craft. is indebted to them in the sum of one hundred and . 
fort V-LWO G if llars for coods. wares, W merchandise sold and de- 


liver lis specla nstance ana re quest, an itemized ac- 
; 
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, { 5 * sos 
count of | herewith and made part hereof, marked Ex- 
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\ ’ 4 : : . ‘? ryt , 7 i 
bit “A rther, that the same is due and unpaid, with inter- 
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AIKEN, LAMBERT « CO., 
By ROOKER & HATCH, 
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WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AL. Sv 


Note : (Dec. 20th 


Dec. 20. 4 doz. l4-kt. ie ee GO Br O..wau commen 6 75 
._ * 2 64 +4 . 10.50 a a 
:* eo a a No. 59. 10.50- i 83 


* 160 « 64 4 v6 1 (@ 24.00... 10 OO 
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187 Sratre or New York, City & County of New York: 


Henry A. Lambert, of the firm of Aiken, Lambert & Co., being 
duly sworn, says that the foregoing & above bill of goods sold & de- 
livered to W. H. Craft is just & true in each & every particular. 

HENRY A. LAMBERT. 
Subscribed and sworn to before me this 26th day of August, 1582. 
| SEAL. | GLEN CUYLER, 
Notary Public, Kings Co. 
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York and city of New . a respectfully shows unto pamveed honors 
that William i. a citizen of Indianapolis, Indiana, is 
' | m or seven hundred (700) dollars, 
videnced by three prom- 
issorv notes, dated Dec. 9, 1S78S—one for $234, due in 6 months from 

: ue in 8 months from date, & one for $234, dus 
In Y a from date, all bearing interest at 10 % per annum after 
naturity, which are filed herewith, marked woe A,B. & C 
that said int del ted ness accrued in iavor Oo! your petit 1eT while said 
Craft was doing business in In sg HE lodiene, 1 nae es to the Sth 
duy Ap ril. IS/o: that said | rait has failed to pay the same, 
4 igh frequently asked so to do, and your petitioner says that said 
Craft ana ever since said date been and still is insolvent. 

And your apebor=- rade prays the court that he be mone a party to 
said suit of William H. Smith et al. vs. William Hl. Craft et al. upon 
such terms as to the court may seem just, and to be allowed to share 
in the fund arising from said suit, and to that end said petitioner 


8. — 


lm, and yor 
for $700 and 1 
of gh eee paar 
1 lor ail propel reilel. 
rab , &C. 
RLES A. DRYER, 


Nola itor for hic 


rof Samuel 
teher’s B’k. 


m valua- 


W. H. CRAFT. 


+ 


duly ap- 
ALL appeared 
lepose and say 
in the 

be added 


his deponent the 
Sum or inter- 
mst the Saute 


a 


’ 
‘ 


' 


ih 
7 


ds no sect 


] 
I 


that deponent wis 
and sworn to befo 


SMITH 
eponent ho 


im 


WILLIAM 
d 


| 


cia 


— 


pany * 
ed 
oy 
tt 
— 
~ 
ey 
- 
— 
a 
f . 
- 
- — 
~~ . 
-— os _— 
-_ 
_< . 
- a! 
. 
~ eet 
, oe mene 
~ 
7 
4 ~ tt 
oar 
~ 
et 
“ 
ee 
tr 


- 
ow + 
— 
ot 
-~ 
-—s ” ; 
= a 
pees 
a 
~ 
~ _ _ 
— 
a 
‘ 
od 
es - 
~ - 7 
+ 


een 


one 
a) 
ne om 
Sed 
a) 


id. to wit 
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cause were h 


. VS. WILLIAM H. CRAFT ET AL. 


nner Smith & on Horace Speed, 
» their intervening petition herein in 


and Spencer ©, Smith, copartners under the 
‘enner Smith & Co.. show to the court that said 
them upon his Cr rtain promissory note, executed 
LAIN roods the re totfore cold him bv them. a 
“epee eae Ry] ys “A not 

nereo!, Market AXHDIDIG A, 


claim, become parties 
above-entitled Cause, 


REST FENNER SMITH, 
SPENCER C. SMITH, 
HORACE SPEED, 

Their Solicitor. 


INDIANAPOLIS, Feb'y 13, 1879. 
romise LO pay LO the order of Rest Fenner 
irteen & 2 dollars at Fletcher’s B’k, 
dOul any relief whatever from valuation or 
ten per cent. interest from date until paid, 
and attorneys 
| W. H. CRAFT. 
, LO WIL, al ie May term of said court, on 
September, . . D. 1882, before Honorable 
lige as aforesaid, the following further pro- 
| cause were had, to wit 
is ordered that the claim of Samuel 
now hereby, filed as of date September 


rwa at the May term of said court, on the 30 

‘October, . teenies recess thereof, the following further 
proceedings in th itled cause were had to wit: | 

Comes now William p. Fj shback, master in chancery, and files 

sect dik the euliaemenenminnmnaiiemtieeiemnier’ the order 
16, 1852, in the words following, to wit: 


* 
gay o 


P. Fishback, master, Sep. 26, 1882, under order 


August 16, 1882. 


Appearances: Horace Speed, for complainant; Taylor, Rand & 
Taylor, for Fletcher & Churchman. 


Mr. Wiii1AM H. Crart, being sworn, says: 
No. 1. (Henry G. Reed & others.—Mc Master AN Boice :) 
The acc’t attached to the petition is correct. The amount of 
the said acc. is $500.01. No part of this acc’t has been paid; 


WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AI. 95 
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4 199 goods bo’t on 4 mos., but they indulged me longer. The 
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900.0] represents the balance of the principal of the debt 

First foods bought April 29. 1878. $381.98. The ace’t of first 
items, $42.88, repres-nts goods purchased prior to April 9, 1878: 
Dec. 5, $129.15; Dee. 14, $22.80; Jan. 24, 1879, $173.25. There is 
a credit Jan. 6, ’79, $200.00. 


| p'd, June 8, 1878, $275.60 on old indebtedness & not on the ac’t. 
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Luc U " 275 OO 
* = 9 7 . 
Sept. F : 275.00 
a. 210 


No. 2 (Rog rs, Smith & Co.—McMaster & Boice 
The ac’t attached to pet., $285.65, 1s correct & bal. due for goods 
bo’t. 
Jan. 22, 1879, $15.40, four months’ time 
Keb. 22 ” a |= - | 


No part of this has — paid. 
X — I paid on acc’t, on prior indebtedness to these petitioners 
7 
Mar. 2, ’79, $200.00. 
- — = 206.85. 
No. 3. (C. G. Alford & Co.—Mr. Speed :) 
The acc’t, $472.90, is correct ; is bal. for goods b’t at four mos.’ time. 


i wo eneiqremenatniamiiiiaianaiiie italien >. 


Mech. 18, 1879. 
No part has been paid. 
kor November purchase gave noves—one for $141.00 & one for 
$141.43, Exhibits 3. 
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200 No. 4. (James F. Angell.—Mr. Speed :) 


Acc’t, $148.20, is correct; is for goods bo’t. (No credit specified.) 
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No. 5. (Chester, Manchester & Co.—Mr. Speed :) 


The acc’t is $18.70, and is correct; goods bo’t Feb. 21, 1879. No 
specified credit. No part of this has been paid. 
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was specified. Where no term of credit was specified I have 
simply reported the price of the goods sold without interest. 
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217 And afterwards, to wit, at the November term of said court, 


on the 27th day of November, A. D. 1882, before Honorable 
Walter Q. Gresham, judge as aforesaid, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Come now certain intervening petitioners herein, by Horace Speed, 
their solicitor, and file their exceptions to the report of William P. 
Fishback, master in chancery, in the words following, to wit: 

Exceptions taken by the intervening petitioners in the above- 
entitled cause, to wit: 

James F. Angell, Chester, Manchester & Co., Duhme & Co., 


LOS WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AL. 

Hagstoz « Thorp Juergeus and Anderson, Lessauer & Sond- 
heim, Albert Lorsch, Noah Mitehell, N. Y. Morocco Case Co., 
Doliver 5. Spaulding, Spriess & Rosswog, Stanley Bros., John W. 


Steele, R. Wallace & Sons’ M’f’g Co., Simons Bros. & Co. each sever- 
ally ior his own claim solely excepts to the report of the master, Wil- 
liam P. Fishback, to whom it was referred to report the amounts due 
ti if above-¢ ntitled cause-— 
First. Said James F. Angell excepts for that the said master has 
not allowed any Interest upon his accounts (which was. as the evi- 
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Second. Said Chester. Manchester & Co except for that said mas- 
ter has not allowed any interest on their account (which. as shown 
OY thre ey de nce, Was not sold on time and Was therefore due at once, 
and payment thereof has been wrongfully and unreasonably de- 
tained), whereas, even treating the account as sold at 4 months— 


the time in all the accounts where time was stipulated for—he should 
have allows d at least $22.40 instead of $17.70, as reported by him. 
Third. Said Duhme & Co. except for that the said master has not 
allows d any interest on thre ir account (which, “us shown by the evi- 
dence. was not sold on time, and wastherefore due at once, and pay- 


ment thereof has been wrongfully and unreasonably detained), 
whereas, even treating the account as sold at 4 months—the time in 

all the accounts where time was stipulated for—he should 
21 have been allowed at least $468.50 instead of $390.28, as re- 


ported by him 


Fourth. Said Hagstoz & Thorpe except for that the master has 
not allowed any interest on their account (which, as shown by 
the evid nee, was not sold OT) time, and was therefore due at once, 
and payment thereof has been wrongfully & unreasonably with- 
held). whereas, even tre ating the account as sold at 4 months—the 
time in the accounts where time was stipulated for—he should have 
allowed at least $77.75 instead of 64.80, as reported by him. 

Fifth. Said Juergeus & Anderson except for that the said master 
as not allowed any interest on their account (which, as shown by 
he evidence, was not sold on time, and was therefore due at once, 
and payment thereof has been wrongfully and unreasonably de- 
tained). whereas, even treating the account as sold on 4 months’ time— 

ime in all the accounts where time was stipulated for—he 
should have allowed at leas- $109.50 instead of $91.28. 
Sixth. Said Lessauer & Sondheim except for that said master, ap- 
parently through an error in calculation, allowed them $425.73, 
whereas he should have allowed them $453.73. 
220 Seventh. Said Albert Lorsch excepts for that the said mas- 
ter has not allowed any interest on his account (which the 
evidence shows was not sold on time, & was therefore due at once, 
and payment thereof has been wrongfully and unreasonably de- 


9.00 instead of 
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tained), whereas, even treating the account as sold at 4 months—the 
time on all accounts where time was stipulated for—he should have 
allowed at least $127.17 instead of $104.25. 

Kighth. Noah Mitchell excepts for that the said master has not 
allowed any interest on his account (which the evidence shows was 
ot sold on time, and was therefore due at once, and payment has 
een wrongfully & unreasonably detained), whereas, even treating 
he account as sold at 4 months—the time in all the accounts where 
ime was stipulated for—he should have allowed at least $134.90 
instead of $111.50, as reported by him. 

Ninth. Said N. Y. Morocco Case Co excepts for that said master 

has not allowed any Interest on its account (which, as shown 
221 by the evidence, was not sold on time, and payment thereof 

has been wrongfully and unreasonably detained), whereas, 
even treating the account as sold at 4 months—the time in all the 
accounts where time was stipulated for—he should have allowed at 
least $20.46 instead of $21.00, as reported by him. 

Tenth. Said Pforzheimer & Keller except for that said master has, 
apparently through an error in calculation, allowed them $732.53 
instead of $747.50, which was the true amount. 

Kleventh. Said Simpson, Hall, Miller & Co. except for that said 
master has, apparently through an error in calculation, allowed them 
only $273.05 instead of $473.05, which was the true amount. 

Twelfth. Said Doiiver S. Spaulding excepts for that the said mas- 
ter has not allowed any interest on his account (which, as shown by 
the evidence was not sold on time, and payment thereof has been 
wrongfully and unreasonably detained), whereas, even treating the 
account at 4 months—the time in all the accounts where time was 
stipulated for—he should have allowed at least $100.25 instead of 

$91.93, as reported by him. 
222 Thirteenth. Spiess & Rosswog except for that said master 

has not allowed any interest on their account (which, as shown 
by the evidence, was not sold on time, and payment thereof has been 
wrongfully and unreasonably detained), whereas, even treating the 
account as sold at 4 months—the time in all accounts where time was 
stipulated for—he should have allowed at least $64.13 instead of 
$53.00, as reported by him. 

Fourteenth. Said Stanley Bros. except for that said master has 
not allowed them anv interest on their account (which, as shown by 
the evidence, was not sold on time, and payment thereof has been 
wrongfully and unreasonably detained), whereas, even treating the 
account as sold at 4 months—the time in all accounts where time was 
stipulated for—he should have allowed at least $109.60 instead of 
91.93, as reporte- by him. 

Fifteenth. Said John W. Steele excepts for that said master has 
not allowed him any interest on his account (which, as shown by the 

evidence, was not sold on time, and payment thereof has been 
223 + wrongfully and unreasonably detained), whereas, even treat- 

ing the account as sold at 4 months—the time in all the 
accounts where time was stipulated for—he should have allowed 
at least $25.10 instead of $20.62, as reported by him. 


t 
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Sixteenth. Said R. Wallace & Sons M’f'g Co. except for that said 
master has not allowed any interest on its account (which, as shown 
by the evidence, was not sold on time, became therefore due at once, 
due and payment thereof has been wrongfully and unreasonably 
detained), whereas, even treating the accounts As sold at 4 months— 
the Lime 1n: I] thie accounts wh re Lim Was SLIpl ited for—he should 
ave allows (“1 At least S258 re instead Ol S17 6. 

Seventeenth. Said Simons Bros. & Co except for that said master 
has not allowed any interest on their account (which, as shown by 


the evidence, was not sold on time, and therefore was due at once, 
and payment t| reo! has been V ronetfully and unreasonably with- 
held), whereas, even treating it as sold at 4 months—the time in 
the accounts where time was stipulated for—he should have al- 


iowed at least S4IS0.00 InSte: wc Oy} SovY.O%. as reported hv him. 
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excepting of and for bis own Claim sole ly, Say that the report 
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or the master Is, as they resort erroneous, and said in- 
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Noliced for far Ah of said Interven OTS. 
HORACE SPEED, Of ( | 
25 oe | afterwards, to wit, on the 9th dav of March, 1883, atthe 
November term of said court, before the the ible Walter Q. 
Gresham ‘tele as aforesaid, the following further seeeseding gs in the 


above entath i cause were had. LO wit: 
Comes now Horace Speed, Esq., and files his petition for an al- 


t 
led cause, in the words 


] , ; smeal fF, — oy | . 

lowance of counsel fees in the above-entit 
—. > . © . 
following, to Ww! 


To the honorable judges of said court: 

The undersigned, Horace Speed, respect! — petitioning, shows to 
your honors that since the filing of intervening petitions in this case 
he has had entire charge of the actual 1i oem Se xcept the mere 
proving of the amounts of such claims before the master—in behalf 
of all said intervening petition-s, and, at the request of some of them, 
and with the:acquiescence of all of them, moved after the rights 
of the original complainants herein had been set at rest by 
the finding of this court, moved for and obtained an order of 
this court permitting all the other creditors of said Craft (7. ¢., 
these intervening petitioners) to come in, prove their claims, 
and share in the fund remaining after the original complain. 
ants shall have been satisfied, and has seen to the proper prov- 
ing of such claims, and has argued their case before this court and 
obtained an allowance of said claims as the same are set out in the 

decree in this case, dated that each of said claims was 
226 individual and particular and had to be considered with ref- 
erence to questions which might arise as to each; that your 
petitioner was employed by only a portion of said intervening peti- 
tioners, but that all said intervening petitioners have had the benefit 


~% 
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of your petitioner's services, and through his services in their be- 
half their claims have been allowed and by said decree their pay- 
ment has been provided for, but that the defendants have not ceased 
the litigation and propose by appeal, a bill of review, or otherwise to 
further continue It. 

That all of said intervening petitioners are deriving a common 
benefit from the services of your petitioner in behalf of the interven- 
ing petitioners,and that each of them ought to pay some reasonable 
compensation for such services. 

And your petitioner files herewith the written consent of the large 
proportion in value and number of said intervening petitioners that 
twenty-five per cent. of the sums allowed them may be allowed 
your petitioner as his reasonable fee in their behalf. 

Wherefore your petitioner prays your honors that such a per cent. 
upon each of said claims be allowed him as may be a just compen- 
sation for his services to said intervening petitioners,and that the 
same be ordered to be paid out of their several dividends, and that 
his rights be fully protected as to any settlements which have been 

or may hereafter be made. 
227 And your petitioner will ever pray, &c. 


HORACE SPEED. 


And afterwards, to wit, on the 12th day of March, 1883, at the 
November term of said court, before the Honorable Walter Q. Gre- 
sham, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: | 

Come now the parties, by their respective counsel, and Horace 
Speed, of counsel for the intervening petitioners, moves the court to 
sustain their exceptions to the master’s report herein; and the court, 
having heard the evidence and the report and the arguments of 
counsel thereon, and having maturely considered the same, does now 
sustain said exceptions and does, except so far as said exceptions 
affect it, sustain and approve said report; and the counsel for the 
original complainants and the counsel for the intervening peti- 
tioners herein now move the court for decrees in their favor upon 
reports, pleadings, and evidence in this cause. 

And the court, having heard the arguments of counsel thereon 
and having maturely considered the pleadings, evidence, and reports 
herein, now finds that the equities of the case are with said com- 
plainants and petitioners, and that there is due to them the following 
sums set opposite their respective names, to wit: 
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R. W; allace & Sons’ wiih aidntincieiecsdeidiaiaatiaee , minh « 264 lS 
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Adolph Goldsmith - si cbleini meni sicetnntbaiaailidiiaraibligsieipiinaini D907 86 
Merid ial SRE Aa iced anaeieldiacieatiiads 102 235 
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a | a 2) Seon can fe Ra eeeep PL Se Te e o00 26 
929 Alike | i SEE Nye ONE age 175 OO 
pelawin,. Sexton @ FeCreOn ...<ccencncneccena IYO 77 
Samuel ki gr wee SCRA SOREN a RTE MON a MOEN 952 SO 
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The respective sums aforesaid being the principal sums respect- 


ively due, with interest thereon from and after the expiration of 


the avcruing of the respective items of indebted- 


nd pet litione! 's are entitled to decrees for 
said sums, resp ctively, and toa pr iority of payment over said de- 
fendant, Francis M. Churchman, surviving partner, &c.; that the 
sale by Craft to his co-respondents was fraudulent and void as to his 
creditors, and that the value of the goods so transferred was twenty 
thousand dollars, as found in the interlocutory decree, which ex- 
» payment of the claims of the origi- 


ry3y ° ' ° 
That said complainants a 
, 


ceeded the sums required for the 

nal complainants and the petitione rs herein. 
Wherefore it is now ordered, adjudged, and decreed that said sale 
lent and void as to creditors, and 


' i. ae ; 
be annulied and set asideas fraudu 


the respondent Churchman, the surviving partner of the firm of 


S. A. Fletcher & Co., and said Craft be, and are held and decreed to 


be, trustees for said complainants and petitioners for the sum of 


$20,000, or so much thereof as m: Ly be required to pay the claims as 
above set out. 

230 And that said Craft and Churchman be required to pay 
into the registry of this court within sixty (60) days said 


« 
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amounts, aggregating eighteen thousa 


two dollars and fiftv-four cents. and 


§...., 

And the court having considered 1 
counsel for SOIC of the intervening 
filed in this cause, asking an allowat 


} 


ing petitioners not re presented by him 


should be made him as against int 


sented b y him. but who derivea comn 


prosecuted by him on be half of Sa] id 
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ind three hundred and sixty- 
the costs of this suit, taxed at 
he petition of Horace Speed, 
oa titioners herein, heretofore 
ce for fees as acvAalNnsit interven- 
now finds that the allowance 
rye ning pe titioners not repre- 


ion benefit from the litigation 


intervening petitioners 
[It is theref fore ordered that the erk of this court do reserve from 


l 
the shares of such intervening petit 


Speed twenty-five (95) pe rcent. ol the 


respectively, and pay the sums so res 
sald S( rvices 

And there Ipon said Francis M. CI 
ders his petition for a rehearing ol 
file the same, which leave is grant 


} 


Paid petition and the exh ipits hied 


231 To the honorable the ju 
The petition of said Frat 
said cause, respectfully showetl 
That on the 27th day of June, A 
the above-entitled cause exhibited 
court — the = named def 
Francis M. Churchman and one St: 
but since rer pots which 


‘That on or about the 22d me of Ap 


liam H. Craft. was e ngaged 1 busin 


: | 
Indiana. ana for ii long time aine Lf) 
dealing, in his own name 
jewelry, and havi ing as such mer 


cl eet re hant 


with said complainants and among 
York Hii other places, and maki 
complainants and other merchants J 
credit 

‘hat at divers times oe the lat 
up to a date in mae a but a f 
day of April, 1S79, said Craft ange 
. th 


; .* 4 

ners not represented by said 
amounts payable t 
ry (| LO Horace Spr ed for his 
hman, by his counsel, ten- 


this cause, and asks leave to 


, — — +} 

ag, and sald petition Is filed. 
’ i. 2 " 

t , ‘ ro ¢ , 

7 cl aus IOLioV 5, VU W it . 


1] 
ey Fee. 9 in this 


, } ] 
te ‘} said adetretl lant. W il- 
$s the city of Indianapolis 
} ; , 
t t nad veel So enga rec is 
a ” = 
rold and silver ware an 


} is 
t good standing and credit 
mercnoants 1n the city of New 


ter part of the vear 1878. and 

w weeks previous to said 22d 
i‘ 

i the several firms and corpo 


rations, which said complainants constituted, goods and mer- 
chandise In various amounts mar on various credits respectively 
given by said several firms and corporations, which wet iduced to 
make such sales and to extend such credits either by the representa 


Lions OI sald _ralt. made at the times 


' ’ aR ne 
he was In good financial cendition an 


maturity, which re presentations wer 
true by said firms and corporations, 


good faith and known credit of said C 


were either in the form of open accoi 
notes of said Craft; that none of 


lo—4d9 


, 
ipie tO pay ail LIS Gevts al 
i : 
believed and relied upon as 
i 
r by their rellance upon the 


; . } } 
that said several credits 
ints or were evidenced by the 


said notes and accounts had ever 


‘ - — nt i aes 
Ia Sire” RG EES ES 2 eee Fee ‘ 
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been paid, although the payment thereof and of each of them had 
often been requested ; that prior to the purchases above referred to 
the said Craft had Ireq ur ntly bought eoods of each of said firms on 
like terms and had paid for such goods. 
That previously to the exhibiting of said bill the said com- 
2  plainants had taken judgments in divers amounts and at 
different times on said severa] notes and accounts due their 
respective firms and said corporations, and executions had been 
duly issued on said judgments, and the sheriff to whom said several 
executions had been directed made return thereon of “ nulla bona,” 
and that all of said judgments remained in full force, unpaid and 
unsatisfied. 

‘That Ohi or about the 22d day of April, LS7Y, said Craft, who Was 
then, and fora longtime prior thereto had been, utterly and hopelessly 
insolvent and unable LO pay his debts, ais he, suid Craft, and said 
Francis M. Churchman and said Stoughton A. Fletcher (the then 
partner of said Churchman) then and for a long time before that well 
knew,and which fact they had not nor had eitherof them made known 
to said complainants, but they concealed the same from said com- 
plainants and from the other creditors of said Craft; that at said 
time said Craft made a pretended sale of his stock in trade, includ- 
ing the goods and merchandise sold him as aforesaid by said com- 
plainants to said Fletcher and Churchman, who were then partners 
in business under the name of 8. A. Fletcher & Co., in payment of 
a pretended debt toa large amount, to wit, $30,000, alleged to be 
due by him to them ; that after said pretended sale said Craft con- 
tinued in possession of said goods and made sale thereof, aggregat- 
ing a large sum, to wit, $20,000, and applied part of the proceeds to 
his own use and part to the use of the said Fletcher and Churchman 
with their consent and at their request. 

That said Craft and said Fletcher & Churchman and each of 
them knew, at the various times of said purchases by said Craft 
and of said pretended sale, that said Creft was utterly and hope- 
lessly insolvent and unable to pay his debts, and that said purchases 
and others were being made by said Craft in greater quantities than 
his trade justified or required under misrepresentations as to Craft's 
financial condition, as hereinbefore mentioned, and like misrepresen- 
tations made by said Craft and under misapprehensions of said com- 
plainants and other vendors, as hereinbefore mentioned, as to said 
Craft's financial condition. 

That said complainants were informed and believed, and there- 
fore so charged the truth to be, that said pretended sale to said 
Fletcher and Churchman was without consideration and was effected 
by said defendants with the intent to hinder, delay, and defraud 
said complainants and other creditors of said Craft, and that if any 
claim or debt was due and owing from said Craft to said Fletcher 
and Churchman or either of them the same was kept secret and 
concealed by them from said complainants and others with the in- 
tent that said Craft should have and retain credit, as hereinbefore 
mentioned, and that he should make purchases, as hereinbefore 


~~ 
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referred LO, and that such goods sO pure ‘-hased should be turned over 
in payment of such debt, if any there was. 

That said bill prayed that said sale so made by said Craft to said 
Fletcher and Churchman be adjudged and declared null and void 
as to said complainants; that said Craft and said Fletcher and 
Churchman be decreed to be trustees for said complainants and be 
required to account for the proceeds of said goods and stock in trade 
included in said pretended sale so far as might be necessary to pay 
the claims of said complainants. 

That said William H. Craft appeared to the said bill and put in 
his answer thereto, wherein he admitted that on April 17th, 1879 
he was a merchant engaged in business in said city of Indianapo- 

lis and had so been for many years prior thereto; that at 
233 said date and for some time prior thereto he was indebted to 
the several persons named in the said bill and to others, among 
ay was the firm of 8. A. Fletcher & Co., which was composed of 

id Stoughton A. Fletcher and Francis M. Churchman; that when 
Si eaid compl \inants, respectively, gave credit to him they each knew 
that he was largely indebted to said Fletcher and Churchman and 
that said indebtedness was of “i r standing than the debt held by 
either of said complainants; that on the — day of April, 1879, he 
did sell all his stock of goods, wares, and merchandise, including the 
fixtures and lease of hisstore-room, tothe said Fletcher and Church- 
man; that prior to said sale said Fletcher and Churchman were 
urging the payment of their claims and threatened to sue and collect 
the same by le g he al process unless the y were py aid at once or secured : 
that said Fletcher and Churchman indebtedness was |: argely in ex- 
cess of the value of the property included in said sale ; that, to pre- 
vent the sacrifice of said property at public auction and for the pur- 
pose of paying said debt to said Fletcher and Churehman, he offered 
to sell to them all the said property in consideration of the surrender 
by them to him of the promissory notes made by him to them, which 
they then held and which were wholly unpaid, two of said notes 
being for $12,500 each and one of said notes being for $7,313.19 and 
all being long since past due, and said proposition was accepted by 
said Fletcher and Churchman, and that on the — day of April, 1879, 
said sale was made and consummated and said notes were surren- 
dered to said Craft and he was released from all liability to said 
Fletcher and Churchman and they took possession of said property. 

That there was no fraud, concealment, or collusion to defraud 
contemplated or intended by said sale on the part of himself, and 
that he did not know of any such intention on the part of said 
Fletcher and Churchman. 

And said Craft in said answer denied that said sale was without 
consideration ; that he secured any part of the proceeds of said prop- 
erty after it was sold by said Fle techer and Churchman or at any 
other time; that there was any intention to defraud his creditors by 
said sale, or that he ever made any of the representations charged in 
the bill to have been made by him, or that he retained possession 
and control of said property after said sale. 

That your petitioner, Francis M. Churchman, and the said Stough- 
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ton A. Fletcher, of whom said Churchman is the surviving partner, 
ilso appt he said bill and put in their answer thereto, wherein 
thie ev had no information or knowledge that said 
UO] was indebted to th Sevel firms and corporations com posed 
of several complainants or of the manner in which any such 
s was created or what representations said Craft may have 
made in obtaining said goods or indebtedness, nor had they any In- 
lormation or knowledge of any judgments held by said complainants 
rains | Craft. as set out In said bill 

hat on the ~Tth dav of December, 1S78, said Craft was indebted 
to them in the sum of $25,000.00, evidenced by his two notes, one for 


as eg F , i. 5 . a, & wall ; al , . " »36) & - } 
Si? 500.00. pavable in thirtv davs. and one for S12.000.00. payable 


. aa , OR, ; ‘)” } 
lth SIXLYV ¢ Vs, DOLD OT Sald notes having been giv 1} on said 27th day 


of December. 1878. for borrowed monev. and also. on the 20th day 
of February, 1879, for one other note, dated the — day of August, 


1879. pavable in « te ao months. for about $7.313.00. which note 
was given by said Craft as the “sa payment fora stock of goods,and 

said note was taken up by them at said Craft’s request, and 
234 said stock of oes was put by said Craft in his general stock 
in trade and it constituted a part of the stock which said Craft 
sold to said Fletcher and Churchman. 

That all Ol said notes matured and said Craft failed t Lo pay the 
same or either of them, and at the instance of said Fletcher and 
Churchman said Craft took an invoice of his stock of goods, safes, 
and fixtures, and said inventory showed not more than enough prop- 


e LY LO pay the debt due the said Kleteher and Churehman. and 


the thereupon insisted upon the pom ent of their debt, and on the 
sth day of April, 1879, and after said inventory had been made, said 


Craft sold them his entire stock in trade in full payment of his j in- 
hem, and they surrendered to him said three notes 


=e 
debtedness to tl 
| 


and immediately took possession of said stock of goods and had the 


lease of the store-room occupied by wry Craft assigned to them, and 


they proceeded to sell out midctesh-of meals, anit ibes ily sold all of 


them : and they denied that sald stock of goods remained in posses- 
sion of said Craft after the said sale, but they averred that they em- 
ployed said Craft at $150 per month to assist in making sale of Said 
goods, and he continued in their emp loyment about seven months, 
and they deny that he received any part of the proceeds of the sale 
of said goods after the sale to them of April 5th, 1879. 

That they denied that said sale was without consideration or that 


there was any fraud or fraudulent intent on the part of Craft or of 


them to cheat, hinder, or delay the creditors of said Craft, but said 
sale was made in good faith, with the view and intent to pay an 
honest debt; and they denied that they kept their debt secret, and 
they said that complainants never called upon them to state whether 
Craft owed them, and they denied that they kept the indebtedness 
a secret so that Craft could purchase of said complainants on credit 
and pay the said Fletcher and Churchman. 

That the said answer of the said Craft was duly verified by him, 
and the answer of the said Fletcher and Churchman was duly veri- 
fied by said Francis M. Churchman,as one of the respondents therein. 


| 


tat ee 


- 
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That the answer of the said Craft and the answer of the said 
Fletcher and Churchman having been replied to, said cause was re- 
te rred to William ¥ Fishback, sq as muster, to take thre e\ hele nce 
and report the same, with his conclusions 

That, having taken the evidence, said master, on the 15th day of 
April, 1882, filed his report of the same and his conclusions thereon, 
accompanied by the evidence heard by him; that In said report 
said master found that said sale to said Fletcher and Churchman 
was valid, and that the evidence did not establish a fraudulent in- 
tent. A copy of said report and accompanying evidence is filed 
herewith, marked “ Exhibit A,” and is prayed to be taken and con- 
sidered a part of this petition. 

That atter the filing of said master’s re port, to wit, on the 20th 
day of April, 1882, the said complainants filed their exceptions to 
said master’s report, which were and are as follows: 

Kirst exception. For that said master has not reported that at the 
time of the loan by Fletcher & Co. to Craft and at divers times 
thereafter it was secretly agreed between said defendants that if at 
any time said Craft should become insolvent he would prefer said 
Fletcher & Co. over his other creditors, and that sald sale was made 

pursuant to such prior agreement. 
230 Second exception. For that the said master has not reported 
that the bill of sale made by Craft to Fletcher & Co. expressly 
stated and conclusively showed that part of the consideration of said 
sale was that Fletcher & Co. should employ said Cratt thereafter “an 
the carrying on of that business at $150 per month so long as said 
Churchman shall carry on or continue said business.” 

Third exception. Kor that the said master has not found that the 
making and the execution of the secret agreement, that 1f Craft be- 
came insolvent he would prefer said Fletcher & Co., was a fraud 
upon his other creditors. 

Fourth exception. For that the said master has not found that the 
sale was rendered fraudulent and void as to creditors by the pro- 
vision therein, as part of the consideration, that said Craft should be 
employed by said Fletcher & Co. at $150 per month, as therein pro- 
vided. 

Fifth exception. For that the said master has found that the evi- 
dence does not establish fraudulent intent, whereas he should have 
found that the bill was sustained by the evidence and that the com- 
plainants were entitled to a decree in accordance with the prayer of 
their bill. 

Sixth exception. For that the said master has not found that 
Craft after said sale did, in fact, remain in possession of said goods ; 
that this was prima facie fraudulent, and that the burden of proof 
was upon the defendants to show the transaction to be fair, and that 
the defendants had failed to make such proof. a 

That thereafter, at divers times, intervening petitions of divers 
creditors of said William H. Craft, by leave of court, were filed set- 
ting up claims due such creditors from said Craft. 

That afterwards, on the 16th day of August, 1882, the exceptions 
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of the complainants to sald master's report were sustained, and the 

Chat said exceptions are well taken and are sustained, and that 
the ( quity of said Cause is with the complainants, and that there is 
due thi comp! nants, William Smith. John Srnoith. and (Otto Linz. 


‘ 


’ . 1? 
. ™ 4 7/. -« 
court tound as rOLLOWS: 


partners, $2,060.58, two thousand sixty and 558, dollars, with inter- 
est thereon at six per cent. per annum from September 18, 1879, and 
to Max Freund and Adolph, partners, eighteen hundred and thir- 
teen dollars and nine cents, with interest thereon from September 
| to Louis and Moses Kalin, partners, two thousand one 
hundred and twenty-two dollars and twenty-six cents, with Interest 
thereon from January 8, 1880, and to David Untermeier, one thou- 
sand five hundred and eighty-five dollars, with interest thereon 
from June 9, 1881, and to the Middleton Plate Company seven hun- 
dred and sixty dollars, with interest thereon from June 9, 1881. 
That the plaintiffs are entitled to a decree for the amounts so 
found due them, respectively, and to a priority of payment; that 
the sale from the respondent Craft to his co-respondents, KF letcher 
and Churehman, was fraudulent and void, and that the goods so 
transferred exceeded in value the aggregate amount of the debts 
herein found to be due the complainants. 
lit is ordered by the court that the remaining matters In 
issue ein between the intervening petitioners, who have been 
made parties plaintiff, be referred to the master, who will take testi- 
mony and report to the court with all proper speed the amount due 
each said intervening petitioner—now complainant—and 
236 other creditors who may file their claims and become parties 
hereto within thirty days from this date. 

“And it is now agreed between the respondents and all creditors 
who have been allowed to intervene herein, and is found by the 
court for the purpose of distribution, that the cash value of the goods 
transferred by Craft to Fletcher and Churchman was the sum of 
$20,000.00, and that the amount due to Fletcher and Churchman 
from Craft was the two notes for $12,500.00 each, and the amount 
paid on the McGinnis note, $8,085.35, with six per cent. interest from 
February 17, 1879. 

* But the above reference to the master and the proceedings there- 
under are not,to affect or prejudice the rights of the complainants to 
the original bill herein, the bill remaining as to them a bill on be- 
half of themselves only.” 

That under said reference said master took the testimony therein 
referred to, and on the 30th day of October, 1882, filed his report of 
the same, showing the various sums due the several intervening pe- 
titioners, none of which several sums due to any of said petitioners, 
as individuals or as partners, was $5,000.00, and that the total amount 
of debts found to be due from said Craft to said complainants and 
said intervening petitioners was $—. 

And your petitioner prays that the court will refer to said report 
and accompanying evidence, and that the same may be considered 
the same asif herein fully set out. 


a a hs 
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That after the filing of said last-named master’s report said inter- 
vening petitioners filed their exceptions to'said report. 

That afterwards, on the — day of ——, 1883, and in the Novem- 
ber term, 1882, of said court, the court announced its decision in 
respect of all the matters in issue in said cause, and a draft of the 
final decree in said cause has been prepared and submitted to coun- 
sel, but the samme has not been spread of res ord in the order-book of 
the said court. A copy of said draft of final decree is filed here with, 
marked “ Exhibit B,” and is prayed to be taken and considered as a 
part of this petition. 

That your petitioner finds himself much aggrieved by said finding, 
decision, and decretal order, and your petitioner submits that so 
much of the said finding and decree is erroneous as finds that the 
sule of his stock of goods by the said defendant Craft to the said 
Fletcher and Churchman of April 5th, 1879, was fraudulent and 
void as against the creditors of said Craft. 

And your petitioner further submits that said finding and decree 
Is erroneous, and that he is aggrieved thereby in this: That the said 
sale of goods by said Craft tosaid Fletcher and Churchman, if fraud- 
ulent at all, was so constructively only, and not actually fraudulent. 
The said Churchman, as surviving partner, should have been allowed 
to retain so much of the proceeds of the sale of said goods as had 
been received by him and applied on his said debt prior to the filing 
of said bill uf complaint, whereas by said decree he is required to 
pay all said proceeds of sale into court for the use and benefit of 
said other creditors, as hereinabove shown. 

And your petitioner further submits that so much of the said find- 
ing and decree Is erroneous as finds and orders that said Fletcher 
and Churchman, or said Churchman as surviving partner, were not 

and is not entitled and had and has no right to be allowed 
237 to come in and be allowed to participate withe said original 
complainants as creditors or as a creditor. 

And your petitioner further submits that so much of the said find- 
Ing and decree is erroneous as finds that the debt due by said Craft 
to your petitioner, as surviving partner, should be and shall be post- 
poned to said intervening plaintiffs, and that said interveners should 
all be paid in full before allowing your petitioner to retain any of 
said fund on account of the debt of said Craft due to him as surviving 
partner. 

And your petitioner further shows that he cannot have and take 
an appeal in said cause for the reason that of all the various amounts 
due said complainants and interveners no single debt or claim held 
by any of said complainants or interveners is of the amount of 
$5.000.00 or over, but all of said claims and debts are severally for 


+ 


sums less than $5,000.00. 

Wherefore your petitioner prays that your honors will be pleased to 
grant a rehearing of this cause before your honors, your petitioner 
submitting to pay such costs as the court shall award in case his 
complaint shall be found groundless, and that pending the hearing 
of this petition your honors will stay the execution of said decree in 
such manner and upon such terms as may appear just. 


Al vi i] petitioner will ever pray, ¢ re. 4 
: FRANCIS M. CHURCHM. \N, q 
Sur y Pa ‘iner, 
By RAND & WINTERS anpb 
BAKER, HORD & HENDRICKS, 
His Solicitors. 
Wi rtifs it we h c<amined the case referred to in the fore- 
roiling petition, and are of opinion that the decretal order therein 
ment 1 is erro! Is th particulars specified in said petition 
s, March, 1883 = 
) A. W. HENDRICKS, 
EK. DANIELS, 
Of Counsel. 
Lo And afterwards, to wit, on the 9th day of April, 1883, at 
the November term of said court, before the Honorable Wal- 
ter Q. Gres! judge as aforesaid, the following further proceed- 
11) 2's ve-entitled cause were had, to wit 
Come now Mess. Rooker and Hatch, and file their petition herein 
hn toe words 1 wing LO Wilt | 
lo ei \\ ter WY. Gre shat udg Of Ssuld court 


Your petitioners, Calvin IF. Rooker and A. W. Ha tch, | partners In 


would show to the court that thev. together with Horace rat rep- 


: wing and prosecution of the above- 
CLILILit CuUs mCP gta) YreemMent thar tone trees 1M Lue CAaUSst OU LE 
. + r _ . 
be equally divided between petitioners’ firm and said Speed; that 
7 } : . 2 ° : ° 
ifter the final determination of the cause and before the entering of 
4] ¢ ! ‘7 Aebe : 
Line poner rose a aiierence _ between pevlLionhers and sald 


Speed as to the division of the fees, and particularly as to the divis- 


. C4] 4 } , 

ion of the counsel fee allowed bv the court to be paid from the fund: 
| gry: 

that by the si egestion OF this court the parties agreed to submit the 


matter to the Hon. A. C. Harris and allow him to decide how the 
ld be divided and what the riyhis of the parties were 
in the premises; that in pursuance of said agreement the parties 
appeared before said Harris and made their statements and 

Zod submitted the matter to him for determination; that said 
| # found and deci ided that said lee 


‘ 
eee 


nearili 


, y + 5 : } ?] : : 
should and ought to be divided equally between pet! tioners and said 
‘ * 
. : ' 
, . 2% . . , ‘ 
Oper | that atter sald Speed was informed of the fn ea ol said 
Harris and before petitioners were informed what said decision was 
} } ’ : : ' * 
Said Speed, without the Knowledge or consent of petitioners, pro- 
‘ ° 1} ° ; ry } — 
Cured \ = ‘ Lé l CM] GILOW II 2? Lil oT Sia idl Le LO him, Sill ; 
: ] " } : ¥ , 1 : . , : . . “ ‘ > +, . a ' 
speed, and making no provision for the payment oI any portion ol 
° the sai } ale re " 
i 
\\V I : * . a] > 3 + ! } . ] } 
it ; H ; ~ SiS A ' ; iri Orcel Lint ‘sii Lecre st ¢ » 
€ 
. . * > : 1 4] ‘ + ’ -_ + ‘ } | ‘ ] _s if 4 awe , . hat P é 
SO nmeMnaUe ft 1b PE LILIOUeCrS VC AIOWCU VUhe-LALI OL SHIU Ieee. Loui a é 
7 
% ' 1 y . , 
. » . , + , > F >. % .% .. . " ~~? cy ‘ ” 6 
supprenit mi OrTaePr Ve eCLLePred OPaeriny and directing that no par 


of said counsel fee so ailowed by the decree in this cause be paid by - 
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the cle rk to said Spr ed u 
and po titioners ask for | 


. . ? 
til the petition s y acted upon. 
— . 
i 


1} 
ll other proper relief. 

CALVIN F. ROOKER 
A. W. HATCH. 

R. O. HAWKINS, 


Att'y for Rooker & Hatch 


And afterwards. LO Wit, OD thi isi lav of May, LSS5. Al the Mav 


, 
. . ] : | . j + ] 
: ° , ; ;: . . ’ : : ’, . 1 : , , 
term of said court, before the Hon lhomas Drummond, judge 
i ~ ; | f-| . 7 4 | ‘| | > 
: : e . P . ; »* - 7 ie 'r) ’ . ¥, 7 o > * 
Or: Said COUPrt, Ln following IUrLiie®r | GitiJS ili Lit above-entitied 
} 

.} . °c) 7 . ‘vt 

cause were had, to wit: , 
o4 . — , : ; . : " " * ; 
Z4U (ome now the compilainants ' lorace opeed, lesa... thr r 

] } . : : . ‘ ” . 

" " . ' . — ; ‘ + ws , ; . > i ; 

solicitor, and move the cou sirike out the delendants 

j } ] 

, > . Ys n > . 
1) i? S LO! ra re ii iril Ny bA Ait ’ ‘ | CaAUSC 
- 
o4 . ‘ . j S Sar y ‘ \I ’ ” 
2A nd ae >] \ iTcs ‘) \ 1 ‘) 2 i} (]ii\ { . ioao.) af 
i} \I; + , ry ~ " v? ’ + +} H{ : | | ; . \ 
Liat Wicty t©eitil Ui Sciiti CU , ‘ Lilt VLIVia PUPTiLi 
, " Ta : > } . 
H I iil istice, nd \\ iil itt) \ \\ 2 ici bie as aforesa LAs if ‘Pi 
| ry ‘| . - > 5 | ’ . " } + 
Wing rurener proceealnhgs ill tilt envitied Cause were had, to 
+ 
j 
VW 
, ' . : ; : : P ' . 
¢ “ts : T. i> ¥ .<? > sea? . .. , 
Now come the parties, thi original compiainants, the lntervening 
J : 
, ’ , . 
» + P + + ‘ ; ; ’ . <? * co 
petitioners, and tne defendants, and DUPSUANL LO ALYTeCeCINeCWtL Made ln 
. ' | . | j t ] ; | ] 

: » > : ‘ » * 7 : ._% Ca 
open court il is ordered that this cause be set down for nearing vec- 
ri om | . Indo \V } a 4 _ ' tes maw | . +, ) | =e 
more nis NYEener Judge VWoods AL SUCI Llimeas mav ve nxed DY Him 


and that such hearing by him be of the original cause de novo u 
aii ial La j tteite io « iii i ‘ i af aaa bbe i Cacti : ' ‘ , Upon 


the bill. answers, replications, masters reports, and ail evidence 
heard oy the master and hied with his reports and Or re cord or on 
| ; } ; " ‘ er all : y? , '\) 7 ‘5 : ] . . ) * " “cl : 
nie inh this cause, and ali agreements ANd AaGMISSIONS OL recor In 
: 7 ! . ° al * 
the cause and exceptions filed to the master's reports 
. 


lt is further ordered by the court that the time for the payment 
into court by the defendants of the money ordered to be paid into 
t by the decree in this cause of March 12tl 
until the final decree be rendered: Provide | 
shall execute within three days from this date th 
alty in double the amount requir d to be paid Into court by said 
decree of March 12th, ISS3. with sureties, to be approved by 

242 the clerk of this court, and payable to the complainants and 
intervening petitioners herein, conditioned that the defend- 

ants shall fully pay and perform any final decree that shall be ren- 


+: — ' 


dered in this cause according to the terms of said decree 


. y } . | ‘| soo | ’ i 4 } yé léc, 
And now come said defendants and file their bond in the penaiby 
and upon the condition above prescribed, with Stoughton J. 


Fletcher, surety, which is approved by the clerk of the court and is 
as follows, to wit 

Know all men by these presents that the undersigned, Francis M. 
Churchman, surviving partner of Fletcher and Churchman, and 
Willian H. Craft, defendants in the above-entitled cause, as princi- 
pals, and Stoughton J. Fletcher, as surety, are he j 
bound unto the original complainants and all intervening complain- 
ants in the above-entitled cause who are named in the final decree 


16-—49 


NLIS, 


exrenadaed until an hnal decree be 


lay be required to pay and perform 


ndants, Francis M. Churehman and 


; 


dav of May LSS5. 


, . ’ 


iSsoo, In the penal sum ot! th irty- 
‘ ' I. ol 1] , ] . 
ol which, well and truly to 


} } ' 
itors and admiunstrators, jomnt- 


;, , ry . 
ition is as follows: Whereas, by 

: P . ‘ a 
cause ol ant date ol Mareh, 


) par \ to 


—s 


complainants in said cause. 
lecree, certain specified sums 
intervening complainants So 
1 . _ . .7 S es } . 
. ereupon filed in said cause 
Ww. OV Order OT tire ourt. heen 
r Judge Woods: all whereas 
petition for a rehearing, has 


court the money req ulre | to 


’ 
PATINO Upon CONaGILION that sald 


agoubtk the amount or the aggore- 


la 
Suld defendants wi 


| ive pay 


ndered upon such petition for re- 


ly pay and perform whatsoever 
performed by the final decree 
upon the said peti ition for are- 
the terms of sald al dec ree 
shall be null and ans other- 


ald Francis M. Churchm , Wil- 
J. Fletcher have toon ga 


-ANCIS M. CHURCHMAN, [seat] 


SUPVING Partne ae 


H. CRAFT. [SEAL] ; 


GHTON J. FLETCHER, Surety r 


the 17th day of September, 1883, 
bef rable Wil liam 
tollowing further proceedings 
oO Wll 
y Horace Speed, Ksq., their solicitor, ) 
mend their bill of complaint | 
rds following, to wit 


y 


amend their bill of complaint in a 
rein (at end of paragraph ending with 7 


this cause by } inserting 


Ne A mee 


WILLIAM 


" '?) " ‘ . . ’ 
{ PmLaaist ’ ; oo i ‘ were ‘ Yui . it uiieVariol - t 5. ” 
} ? > i | ] 1; ’ | : ] i j 
ut to contiorm tne Picaadinyes } lndisputed evidence D ma 
“ ‘ 
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above 
; ‘Ty. ) Ee] 
‘ — ‘ 
HORACE SPEED, 
fis : ff. } 
f jl f HUN OT fv ii é ainants 
\) ‘ tf PUL: rd writ ry ti Ith low fF Qaniam|! r° “2 r 
ZA LL Aiterwart s, to Wit, Ol’ Lil hos ici} Li WOPLOLivVei, SOO, cil 


the May term of said court, before the Honorable Thomas Drum- 
mond and William A. W oods, ludges of sald court, thi following 


we 


J 


furthe r proceedings In) the above-entitied cause were had, to wit 


rex . : , , — rey: 
his cuuse coming on to de heard vetore the Honorabl \\ biilad) 


an a4 4 
A. Woods, district judge, upon the petition for a rehearing filed 
herein under the order of court of May 11th, 1883, and the sam 
? Do A. 
having been heard and fully considered— 
“ mrt hat eid ates | 7 ] . ] +] 7, i] ' : } 
Lis ordered that sal petition ve granved and tha iis Cause De 


5 , '% - " " : 
eheard de novo upon the bill, the answer, the replication, the evi- 
< i ii " i i ii . 


} ? 4 ; ’ 

dence the masters reports, and exceptions there » and that the 
’ } : ’ } ’ a 
interiocutory and final qgaecrees ¢ red herein, dated June ¥Yth 
~) | .) . ] J Te ; +} 
ISS2, August 16th, 1882, and March 12th, 188 e 1n | 

9) A*7 ] | + , i} } 

ati things set aside and vai Led i plaIntIos How am gd thell 
hill } - r en enol : —_ - aa Bae « ‘ 
lit OV leave OL COUTL, W at nel S ied as I0l- 


it ‘ ; j N ; ; ’ ; ; * i i 
| +e 7 | ] 7 1 | } 
|. Insert at the end of the ] ng W vord “d 
. . . - a 
ft iil is. nfl pRio + Ol | ry iz i is? ’ ‘ } } - 
. .rm™ , } j ‘ . 
the words hat said s vus hule i vold as cred 
. ; 
lors Ul Said ( ratit iil ij Wits I ' , i ' I Lo ‘ tie 7 
hinder. and defraud them in t . cs 
midaer, nina cat irauad | iti . ss — : _ Sy = ‘ \ = > SiLLD pit 
‘ 
’ . ‘ .+ ; e - a 
sale for the purpose of paving his d > DUt that a part of the mo- 
‘ : ' - - , 
. , . _ ; + . _). ; 7 _ A. oe seral 
LIVE and consideration ior sald sat Ss that | ietchner dQ CUhuren- 
. . 4 ; , a - 
man should thereafter employ sald Crait Ih Salad Dusiness al Siov 


" 73 } , . tT — ! » | ‘year ; 
per month so long as said Fletcher and Churchman should carry : 
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on or continue said bus ness, and ior tlie lurtner reason that at the 
Y , : . ‘ ’ , 
Lime Salad [chel nd Churenhman made the loans or pretended 
* 
x " . ' . Y 
loans to said Craft there was an understanding and agreement as 
iP rt of thr CONnLTACL OF LAA Ir Aft anv time there iter ; vthing 
part | wil ii ct | | i Lil / j <1 «Lili ¥ Littl Lil H cl i I tit) tit? 
s “a = 1) } } : } 
occurrea bV whnich he was not abie to pay @alil his debts he would 
« . , -_ . >. * . .* 
rst secure or preter the salad | ieteher and Churenman 
: 


meLvchner allt iret 
WILLIAM SMITH et At., 

By HORACE SPEED, Their Solicitor 
BENJAMIN HARRISON, Of Counsel 


‘ " " } 1 

’ y + : “4 , } ’ , , ? ? ?* ’ | ry ? ' 

( me ' separa answers lo sald amena 
. . % t ‘3 . » ¢ 
Biit cao At Wwe , Y¥ 


; ; ‘ i 
> * | j 7 ‘ ’ 
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, ’ a irTy ' ’ ' » a 
L | _ \ > ' : ‘ ; cy ‘ vl ‘ i ere il iitit O1rore 
' 3 j i} } ; 
. > > > , > , 
answered origina e tru r answer to the said amend- 
Ff .% . , 4] - . ; : I a4 4 , e * — > : . 
ments, | ’ - ] oer as tit : iVisedad IL Is navePrial vO answerf, 
answering’, Savs 
eee . " 
| } } | \i +] 
; 1 * } 7 , ; ’ ; , — ’ ° 
Pha C adenles a | Sia I VY tilln to ranecis Churenh- 
} re iT 4 I ; 
> . ; . + y 
man for the us 1 ben f Fleteher’s Bank, mentioned in said 
} , . 4 + . 
. ; ‘ ’ . \ : % : . ; ¢ ; i ; -* 
iii CO ! Lil ; erred to 1h Salad amenamelts, Was Iraudadu- 
] ; | , , : 
[ss 4 ; . hd * ’ a. . ? ’ ’ 
iC iit <li ‘ \ «ho 4 iis . iw i ‘ re ‘ OTs, Gl bbnat Lne Silili Wis made 
: lof 1] l ot] f 
, , : ’ y . . ’ . ,) ’ . 
Oo cheat, hind rdetraud his said other creditors or any or them, 


I 
i . : j . j . . . ) , ] : . ] ] 
but says that the sale was made in rood faith and for a good and 


. 1} ae ogee Te ep ie, Pee er sa . 
Valuable consid ration, and that Sald sate Was nade Io! the sole pur- 


. . ’ . y , . 
; ra ’ : ’ ‘ ; : ’ , i» ' ‘ 
pose OF paying the just and nonest debt owed by him to the said 


¥ . : » ™ i : . oy ° . . : . . 7 , 
bank ior vporrowed money, which he had received irom salad bank Al 


divers times at nis own mstance and request and ior his own ust 
: 
’ } | } 4 , ] + ta — ry) * | ; ? " ) | } } } 
et iitd Lat i <i i | \\ ; il bitvil ." nad peeb CPN Pelnaer »\ tithi lt} 
‘ ‘ 


¢ +}, ;, 4+] ] . 
49 we PUPrCiAaSEe or new Foods WILD whi hy LO rept ish his SLOCK 


and in the payment of debts contracted by him with his 
various creditors in the purchase of goods and wares used for re- 
plenis! 
And defendant further says that the further consideration men- 
tioned in said bill of sale by which he, Craft, became employed in 


' : } : : 4 ; } ’ . ~ 
and about the business of the said bauk at the rate of S150 per 


, : 
; é) " 
nes HS SAld StoeK. 
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, ° q , , , : » 5 
> | , . ‘ ‘ . * i ° 
month mn toe adisposal ol ne said stock OT lewWwelrv did not entel 
7 : , . : , 
t . : * > % " >i : , . ‘ | ~ | | 
nto nortiorm any part Ol the consideration OF sald sai ut Was 
. . . . ’ 
’ . ' 4 > «> > y - } ‘ 4 vv. > : ’ 
Sl pPiy a wir ana NO More nahn an adequate consideration lo him 
. ; ' . ’ 
| my} ( ee «¢ } ' i ~ 
ior DIS Sel gered Ss aiores land said employment was 
. . . . . " . . 
made lh vg i rn and Ww Ove ryt tL to detiraud, cheat, lnyure, or 
ait ¢ . 4 . »? + ¥ ey rfc ’ >? + ae ti re . lit = * 
aLbitUy iil ’ : biteti i ome © pS. ' AnV OT LNe OLOer Crealvol ; 
. . . ] . . 
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ana aderenaal LGR Laat SUVS tila ei COLSTUeCred his SCTVICes worth 
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any 
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nor 


Vv denied. 
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re asonable COSLS. 


cal 
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Preece 


\ . te answer : i aderendan 
' is ] | wih? y Wi 
ite answer of Francis M. Churchman, one of the de- 
292 s to the above bill of complaint, to the amendments 
ma to said bill by the complainants, as heretofore entered 
nd | i t ive ot cour 
said | eis M. Churehmat ifiirming all that he hath here 
tofore answered to | original bill to be true, for answer to the said 
Aan Chus, LO SO 1 cl the reot as he is advised it Is Mat rial to 
answer, answering, says— 
hat he es that the sale made by the said defendant. Craft. to 
this d fendant for the use and benefit ol letcher’s Bank. mentioned 
n said | of complaint and referred to in said amendments, was 
raudulel d Old - »the er litors of the said Craft. or that the 
same was made with the intent to cheat. hinder, and defraud the 
sald cred sor any of then 
Said defendant expressly denies that said sale was made for any 
other purpos« with any other intent than of paying the debt 
which the said Craft justly owed to the said bank, all of which was 
for borrowed money or money paid out and expended by the sald 
hank at th stance and request of the said Craft and for his use 
and benefit, and that the further consideration mentioned in said 


aid Craft became employed in and about 
: 1k { the rate of $150 pr r month 1) the 
f the said stock of jewelry, did not enter into or form 


200 disposal o said 

any part of the consideration of said sale, but was simply a 
fair. al ho ! than adequate, consid ration LO the said Craft for 
his services so rendered as aforesaid, and said employment was 
made in good faith and without any intent whatever toin any man- 


ect the rights of any of the other creditors. 
And said defendant expressly denies that the said Craft had any 
interest, contingent or otherwise, directly or indirectly, in said stock 
of jewelry or the lease mentioned in said bill of sale, and by which 
the sume Was sold and disposed vt to the said Churchman lor the 
use and bent ht of sald bank, or nn the proceeds thereof. 

The sald ( hurchman, further answering, Savs that he expressly 
denies that there was any understanding or agreement between him, 
the said Churchman, representing the bank, and the said Craft that 
formed any pari of the contracts of loans by which the said Craft 
bted to the said bank for moneys borrowed from time 


became nde 

to time by him, and which constituted the indebtedness in a great 
part which Craft owed to the said bank at the time of said sale. 

That at the time said Craft was contracting said loans and re- 

ceiving said money from said bank he, the said Churchman, 

204 who was at that time and still is acting as the business man- 

k, had every reason to believe 


ager of the affairs of said ban 
that he had the appearance of 


that said Craft was entirely solvent; 
being a prosperous business man and enjoying a good credit; but, 
increasing in amount and were made 
f the said Craft, the said Churchman 


. 


inasmuch as the loans were 
upon the individual paper o 
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> , 
felt it his duty to suggest that the vicissitudes of 
, ‘ ’ ’ ; ’ ? 
mngeht become embarrassed and he should expect that ¢ it 
nid , _¢ iy ; ry ; , 1 ] ears wer . . . , 

woul ‘eo. Sh, I Mit T11IS LINeCULeCUTess , il Wit iK WatS IUtty Pech itl OO] pre 
— } i e ’ » y \ ‘ . ;% | + '%% nail } hy? 
Viaed ior in the event OF any reverses Ih DUuslHNess Which mign 
render hi _ - his a2. ‘indebted — ; 

renadel b1tT) unabie tO pay Mis @€nuUlre HnaevLledness, a i tue sugves 


Lions were readily assent d to DV the said Cratt. but thev formed no 
part ol the consideration of the loans. nor did he depend on them 


’ + ° . ; ; } ’ } ] ‘ r , » Y . ’ 
anv further than the good faith that he felt was due from Craft to 


' ; “epee i" 
Line DANK in thus obtaining er I iro { 

** ; “s ‘ ’ 

Chat he had no knowledge, : lt bank, of t or co 
oO _? , 
dition of Craft's indebtedness to iplainants o1 ther cred 

: ]; | | hy: , . ’ 7 ’ ? : 
ILOrs Nor ait i? HnaVe ANY pPUurpos Le l > oe Oy ) 

. . . ’ ‘ . 
bank, LO perpetrate any iraud ol nY KINCG OFT any descrip Ih UpPotll 


such creditors, nor was any fraud at any time practiced upon them 
by him. On the contrary, he has reason to believe, and does 
be lieve, that mueh of th money which was recelved bv ¢ ra 
from the bank was paid to these Eastern creditors, by which 
his de bts LO them were ore atly re due (] 
lor further answer to said amendments to said bill of complaint 
defendant, said Francis M. Churchman, says that if any matter or 
thing therein contained bath not been specially answered the same 
is he reby and herein specificall\ denied 
Wherefore the defendant prays to be hence dismissed with his 


reasonable costs. 


McDONALD, BUTLER anp MASON, 
Attys for Defendants. 
STATE OF INDIANA, Marion County: 


Francis M. Churchman, being first duly sworn, u 
that he has read the foregoing answer, and that the matters and 
things therein set forth are true. 


FRANCIS M. CHURCHMAN, 


Subscribed and sworn to before me this 15th day of November, 
1883. 
| SEAL. | GEO. W. WOODS, 
Notary, Publie. 


And the plaintiff now files his replication thereto as follows, to 
wit: 


Replication of the complainants and intervening petitioners to 
the amendments to the answers of the defendants herein. 


These repliants, saving and reserving to themselves all and 

256 ~all manner of advantage of exception to the manifold insu! 

ciencies of the said amendments to said answers, for replica- 

tion thereto say that they will aver and prove the averments In 
their bill, amendments thereto, and the intervening petitions } 

cause to be true, certain, and sufheient in law LO be answer 


1c] ed unto, 
and that the said amendments to said answers of said defendants at 
uncertain, untrue, and insufficient to be rephed unto by these repli- 


ants, without this, that any other matter or thing whatsoever in the 
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the law to be replied 


: : ined material or effectual in th 

ssed and avoided, traversed or denied, is true; all which 
matters and things repliants are and will be ready to aver and prove 
as this bonorable court shall direct, and humbly pray as by and in 
theirs LmMen lments thereto, and the intervening petitions 
il} tI S { = icy have i] 1ai\ pl Vi 

HORACE SPEED. 
Sol’; for Complainants and Interve ning Petitioners. 


now coming on for hearing upon the bill and 
lication, evidence, master’s reports, 


( } 4] 
} : r Py ¥ < , . 
AALIG tiiis Cause 


amendments thereto, answer, rep 
and exceptions ther LO, the same 1s submitted LO the court. 

(nd afterwards. to wit. on the 27th day of February, LSS4. before 
the Honorable Thomas Drummond and William A. Woods, 


f said court, the following further proceedings in the 


o> Gi 


above f ntitl d Cause Were had, LO wit : 
This cause coming on to be finally heard, the Honorable Thomas 
id, circuit judge, and the Honorable William A. Woods, 


being argued by counsel and con- 


* , 
7 ‘esa? } " ] 
ISL 1 itidi! we SILLING at rs ltl. aba ; 


d 
sidered by the court. and the court. being sufficiently advised in the 
premises, doth find, upon the pleadings and the proofs adduced, 
that the equity of the cause is with the defendants, and that the 
complainants’ bill ought to be dismissed 


it is thereupon ordered, adjudged, and decreed by the court 

ie bill of complaint herein be, and the same is hereby, dis- 
the defendants recover of the 

complainants their costs and charges herein, taxed at 5—. 

All of which is finally ordered, adjudged, and decreed. 

And the opinions of the judges being opposed upon questions 
which have occurred in the hearing of this cause they have, on mo- 
tion of the complainants, by their solicitors, caused the points upon 
which they have so disagree d to be stated under their direction and 
certifi d, and such certificate is now ordered to be entered of record, 
and is in the words and figures following, to wit: 

Be it remem bered that Ol) the hearing of this CAUSEe the fol- 


. 
— 
a 


that tl 
missed for want of equity. and that 
i , 


208 lowing facts were found by the court: 

On the dth day of April, 1S79, William H. Craft, one of the 
defendants, was indebted LO ‘letcher and Churchman, under the 
firm name of 8S. A. Fleteher & Co., known as Fletcher's Bank, in 


about the sum of 833.000. He was also indebted to William Smith 


and othe rs, complainants, and othe r Kastern ereditors, in about the 


sum of $16,000. Craft had been for many years a dealer in watches 
and jewelry In the city of Indianapolis and had enjoyed good credit 
both at Indianapolis and in the Eastern cities among manufacturers 
and wholesale dealers. By an invoice taken about the date above 
named it became known to him that his entire assets amounted to 
about $33,000. The indebtedness to the bank of S. A. Fletcher and 
Co. was evidenced by two promissory notes of $12,500 each, dated 
December 27th, 1878, and due in thirty and sixty days, respectively, 


and one note of $7,313.19, dated August 17th, 1877, which, with ac- 
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crued interest, amounted to $8,085.35, payable to F. M. Churchman. 
The notes for 812.500 each were for monev borrowed of the bank as 
follows, to wit: 


In Novem ber. 1876 i a ea S7 000 OO 
Ree We pen NE eae) 56.000 OO 
” BR sei: : eee ne 2.500 OO 
ats October. IS// - se : - ce 6500 OO 
id other sums, making the total amount due in December. 

209 1S78, $25,000. ‘The loans wert made upon 90 days’ tim: and 
ten per cent. annual interest deducted in advance at the time 


of the loan and of each renewal. the renewa 
? , 

and promptly made every YU davs untill | iT cem bi r Zol 

which time some of the notes were over due. No further renewals 


were made. The note for $7,315.19 was executed August 17th, 1877 
the money havin O o be en used by Craft in making the last payment 
on a stock of jewelry purchased by Craft at the date of the execution 
of said nute. The aubte owed b, Craft to his Eastern creditors were 
woe tock purchased from time to time for the purpose of repienish- 

r his store, and his Eastern debts were about fifty thousand dollars 
in IME we be eee ae | ey from the Fletcher Bank. 
At the time the notes for $12,500 each were given it was understood 
between Craft and the bank that Craft should not buy so heavily as 


he had been doing theretofore, and carry a less stock and apply his 
sales (as far as practicable) in reducing the debt to the bank. At 
that time Craft represented his stock as being worth 860,000.00. On 


the said 5th day of April, after completing his inventory and finding 
from it his inability to pay all his debts, he went to the office of 
Ritter and Ritter, attorneys, they being his legal advisers, to counsel 


with them in regard to his affairs, a hence sent for F. M. Chureh- 
man, the business manager of Fletchers Bank, and made 
960 known to Churchman his financial condition, intimating at 
the same time an intention to make an assignment for the 
benefit of his creditors. This was the first information that Chureh- 
man or the bank had of the insolvene\ of ( raft. 
( ‘hurehman reminded Crait of thi many conversations the y nad 
had together, and that Craft had always said be would protect the 


bank if anything ever occurred by which he was not 3 ett as Aare 
— If he met with any losses O! any hing of the 11h h e — 
secure the bank if the bank would loan him the money fr time 
cy Craft said he had er these promises and _beli al he 


was ee AB all the time and abl LO pay the bank. and Inte nded LO 
pay it and wanted to secure the bank debt. 

Churchman then told him he did not know of but one way to do 
it, and that was for the bank to buy the stock. This Craft finally 
agreed to, and the following bill of sale was drawn up and signed 
by Craft: 

‘Whereas William H. Craft, of the city of Indianapolis, Marion 
county, State of Indiana, is indebted to * va! is M. Churehman, of 
anid alte, in: ahah the amaal tidatr-one taal lars, evidenced 
by three certain promissory notes, dated, respectively, each December 


1j—49 


a f 
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97th. 1878. two for the sum of $12.500 each and the other for the 
sum of seven thou-nd three hundred and in nities tiliiien, don, 
respectively. in thirtv and two 1n sixt ‘ days after date and 


261 sions d by W. H. Craft. how, in cons! ll Al ion ol the full pay- 

ment. satisfaction, and surrender of said indebtedness and 
notes, said Craft does hereby bargain,sell,.and deliver to said Church- 
man all his stock of watches, diamonds, jewelry, silverware, fix- 


tures, and property ol every kind now owned and ge by S] Tae 

in his business at No. 24 East Washington street, in ¥ ore ae 
all the interest of said Craft in the lease held by him to said prem 
ises, and the further consideration that said Ch urchman shall em- 
ploy said Craft in said business at the rate of one hundred and fifty 
dollars per month so long as said Churchman shall carry on or con- 
Linu sald business 


} 3 1 . '% } ’ ’ ’ ] ) sce iha 
In witness whereol I nave hereunto set mv hand and seal this Liié 


[LLIAM H. CRAFT 


i INDIAN \. Marion Lo Ly - 
be fore mé¢ hb. W Ritte rr. a nowryv publie in and for the State and 
eounty aforesaid, William H. Craft subseribed and acknowledged 


thi foreg ing bill of sale this 5th day of April 1879. 
B. W. RITTER. 
Notary Pu blic.”’ 

The complainants are merchants and manufacturers in Eastern 
cities, who had for manv years dealt with the defendant Craft sell- 
ing hi oods credit, and knew nothing of his indebtedness to 
the bank or of his promis » protect the bank in the manner 
262 above found by the court, and continued to sell him goods 


ile he was so borrowing money. The original 
complainants In said suit are William Smith, John Smith, and Otto 
ler the firm name of Wm. Smith and Co.: Max Freund 

: | ier the firm name of Max Freund and Co.: 

Louis Kahn and Moses Kahn, under the firm name of L. and M. 
Kahn; David Untermeier, and the Middletown Plate Co.. and the 


: ’ 
‘ fy , ak sig » ‘ . 4 ; i] ° ° . 
AmMmouNntS OT thell Cialiiis are as IOLLIOWS, to wit: 


William Smith and Co.. Oe ll 
FEUD ANG CO, ~-—-=- annnnennananaacanaeanane onan 982 44 
», and M. ons iii ian ai i RE EN En TET 2.025 AS 


U ntel ae er 


Davi i: aaa ae 


aineniniisii 
An | Mi le Lown Pla _ ‘0 Soo SU 


— — a ee cee cee ee ee ee — = — Se a a ae a ae eee eee ce 


William Smit th & Cook jugmen September 18, 1879, in cause 
No. es in the superior court of Marion county, Indiana, for 
$2,060.58, being for goods sold at different dates prior and down to 
March } oth. 1 $79. Execution was issued thereon September 80th, 
1879, to the sheriff of said county, who, on the 17th day of March, 
1870, 1 ade a return the reon of nulla bona. : | 

topo M. Kahn took judgment January 8th, 1880, in cause No. 
25724, in said superior court, for $2,122.26, for guods sold at different 
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dates prior and down to FF‘ bruary Sth. 1S79. Execution was issued 
thereon June 15th, 1881, to said sheriff, who, on the 14th day of 
June, 1SS8S1, made return thereon of nulla bona. 


260 Max Freund and Co. took juagment Sept mber 18th, 1879, 
in cause No. 25030, in said superior court, for $813.09, for 
goods sold at different dates prior and down to February 8th, 1879. 


Execution was issued thereon September 30th, 1879, to said sheriff. 
who, on the 17th day of March, 1880, made return thereon of nulla 
hona. | 

David Untermeier took judgment June 9, 1881, in cause No. 
7196, on the law side of this court, for $585.00, for goods sold at 


different dates prior and down to March 26th. 1879. Execution 


was, on June 18th, 1881, issued th » the marshal of this court 
, 7 

who. on the 18th dav of June. 18S] ie return ther of 7 

hone 


The Middletown Plate Company took judgment June %th, 188], 
: * t 
in eause No. 7198, on the law side of this court. for § ls 


OU. jor coods 
, bd _ 


> = ,* : . ‘ : ’ : 7 . -_ 
ion « " " . : : ‘ 4 —hrs . + iy ‘ 
sold at different times prior to and including February 10th, 1879. 
* . " : - ' 7 ‘ , ‘ } . " 7 . } . 
Execution was Issued thereon June 18th. 1881. to the marshal of this 
" ’ . : eee ‘ . ] ° ** . | ° " , 
court. who. on the 18th day of Jui ISS]. made return thereon of 
7 ’ 
nuiia oonad, 
Ty ‘ ‘ 1] , id siwiem yy? 7* '? ’ 7. v4 ysis) Tv} ais ay } * ‘ 
lMatail Of Said Judgments ar juli force, unpald, and unsat- 
7 


isfied. 

That upon the execution and delivered of the said bill of sale, 
which was for the use and benefit of the bank, the three notes above 
mentioned held by the bank were delivered up to the said Craft as 
paid and satisfied, and Churchman, for the bank, took possession 

of the property, stock of jewelry, and lease mentioned in the 
264 bill of sale, and, with Craft as manager, carried on the said 
business, reducing the stock as rapidly as possible, with a 


view to closing it out, for about six months, when the balance of the 


stock was sold out at auctio 
stock $20,000. Craft receive 
as manager, the sum of $150 per month, as stipulated in the said 
bill of sale, and had no interest, either directly or indirectly, except 
as appears by said bill of sale, in the stock of jewelry or the lease or 
in the proceeds of either after the date of said sale. 

That upon the hearing of the said cause, before the Honorable 
Thomas Drummond, judge of the circuit court of the United States 
for the district of Indiana, and thi Honorable William A. W oods, 
district judge of the United States for said district, sitting with the 
said circuit judge, it became a question— 

First. Whether the understanding between the said Churchman, 
representing the sald bank and the said Craft, that if the sai bank 
would loan the said Craft money from time to time, and that if any- 
thing should oceur by which he, the said Craft, was not able to pay 
his debts he would secure the bank, constituted a fraud upon the 
said Smith & Co. and other creditors named in thesaid bill of com- 

plaint so as to invalidate and render void the said sale of the 
265 said stock of jewelry and the assignment of the lease so after- 
wards made to thesaid Churchman forthe useof thesaid bank. 
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[be bank realized for the entire 


, during the time he was so employed 
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WILLIAM SMITH ET AL. VS. WILLIAM H. CRAFT ET AL. Br: 
; 
i 4 Witness the Honorable William A. Woods, judge of the district . 


court of the United States for the district of Indiana and ex officio 


judge of said circuit court, this 2st day of May, in the year of our 
Lord one thousand eight hundred and eighty-four. | 


Myict ' of 
) of Indiana 


WILLIAM A. WOODS. 


[Seal Circuit Court of the United St 


26S On this — dav of ——, 1n the year of our Lord one thou- 
hundred and ——, personally appeared —— 


sand eight | 
before me, the subscriber, —— ——, and makes oath that he deliv- 


” 
ered a true copy of the within citation to —— ——. 
Sworn to and subscribed the — day of ——, A. D. 187-. 
The appellees, Francis M. Churchman and William H. Craft 
| ‘ledge cArviee f ' thi TF his 15t! te at 
acknowledge service ¢ Lhe WILNIN « LION iil oln a tT JUl\ 
LSS4. 
McDONALD, BUTLER & MASON, 
Attys for Appellees. 
. ia 
269 UNITED STATES OF AMERICA, | 
District oT Ind (Lid, 
- | Noble C. Butler elerk of the ourt of the Un ed states 
-* the district of Indiana, do he fy that the above and for 
Yy 1s I true, and « script of the reeord in t 
i LLIist [ri \\ } 1?) ‘ie 1) \\ I] ( ! st i | i \ “~ 
snl appears of re i : em my cm 
\\ Tnesss 11 \ hand ! Li = ‘ COU! - lot! ‘ 
lulv, A. D. 1884 
~ ‘ ‘ i lt 
\ LE C. BUTLER, ¢ | 
Endorsed on cover: Indiana C. | S. No. 49. William Smith 
et al., appellants, vs. William H. Craft, Stoughton A. Fletcher, & 
Francis M. Churchman. Filed 27th September, 1854 
and 


WILLIAM SMITH, ef 


WILLIAM H. CRAFT, et a 
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COMPLAINANTS BRIEF 


BENJAMIN HARRISON, 
HORACE SPEED, 


(jt lla 


Press of Wu. A. P ind 9 Blackford Block 


: 
} 
' 
: 
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United States Supreme Court. 


WILLIAM SMITH, e¢ ai. | 
va. 49. 


WILLIAM H. CRAFT, et ai. 


COMPLAINANTS BRIEF. 


This cause comes up on a certificate of division of opinion, 
Transcript, p. 128. In order to see the bearing of the per- 
tinent facts in this case upon each other, we restate them from 
the certificate, but in order slightly different, as follows: 

STATEMENT OF 

The defadant, Wiliam H. Craft, had been for many years 
prior to the sth day of April, 1S?o. a merchant dealing in 
watches and jewelry im Indianapols, and im good credit wit! 
the merchants of whom he bought goods in Indianapolis, and 
in the eastern cities.. His bankers were the defendants, Fletcher 


Be. Gee oa os 
ee 
ie) a 
aie te ee 
i 7 ee 
Rt cae 
” a cae 


ee y . , ' ; -T - ‘ 
®m (Churchman. re carried a stock which, on April \. 1579, 


. ’ ’ , ’ ’ }7 . ™ 
inventoried about thirty-three thousand dollars (223,000. ) 


. 


Although he was and had been in good credit with merchants 
. : - . . ‘ } 
as a solvent dealer. vet in fact. since May. 1876. Cratt had been 


in financial difficulties of which he told his bankers. these 


qaetendants: an 


~ 


1 in May, 1876, borrowed money of them in 


| } ; : ‘ , ‘ . ' rt arnt : 
oraer that he mignt Go east and make payments to his creditors. 
a 4 liad horrow 
Subdseque ntiv to Mav. 1570, ne nad bpeen compened to DOTTOW 


. * . . . ; . > 
other sums Of them 1n oraer to conuniue business: ind in oraer 
] 7 . ] - ] an 4} y j > 
iO opDtaln thes moans he had avreed WIL the Bank tnat il they 
re = i '+- sham om ;, : sald euerat t the Bank if ; 
Would w@ndad him ie moneys ie@? Would prorvect tive MINK 1 anv- 
, * ’ ; : . ‘ . ‘ : ‘ ‘ " 
thing occurred by which he was not able to pay his debts—that 
- 4 si . + | \ “ ~— Pe . > ) . 
if he met with anv losses. he would secure the Bank forthe 


] ] , | : ‘ + ] ] ¢ ‘ . oie 
moneyv So oaned.,. \ nis time his debts to eastern merchants 


. ” ca _ . > ; . . 
were abou nso, VOO, iese porrowi1ngs irom the bank contn- 
arn mritial 1) |) ’ } ’ Pe tee. 7 TT) TT? ; Ty fy? ’ ft } 7 thy} ? 4 
wed UPL II PEeCeTNOVeT, |] j ewnoen they amounted tO avout tpolreyv- 
rThnree | ‘ Sry) ¢ . “27 ww) , SuUTY pout eq mi TO tne value 
Oot Nis StOcK ! ? ( Bi ‘ S SLOCK OI § oods he had no owe 

+ } * , 
pt Me4rc \ rule VY nie optall line Lnese mans Irom the 


? , same +t! — : . H< ; _ ee } ‘ 
Bank, upon thi romises just mentioned, Craft continued as 
; 4h | ] } ? | ' : J 
theretofore, with the know eage oO! the Bank, buying goods on 


~~ 


credait trom merchants in the east, without intorming those mer- 


’ ’ 5 | 
chants In any way that such an agreement had been made. 
rvs , . ; 

; 7 ’ 4 ‘ ’ . 7 
Phos mere iTNtS nciuaing the Comp nants in this Cause, Con- 
t} dt le Why byt by | ‘urTy ; +} a ; ; 1, : ’ mao +; : 
tinued to deal with him bDelleving that he was soivent ana entire- 
ly rthe of credit 1) _ 868 Craft acreed with hi 
\ WoOTLIS ‘}i CTe . A= OF at I j . ratt aVeiced Witdhl itis 


—_ ; 5 =P ] ‘ ° - : ] ] 
bankers that he would thereafter buy fewer goods but would 


} ‘7 ‘ % ? 41 | | , ° ¢€ ° 
eee a ctil proceeds ot saies on tiie OANA Clallin. on Apri %\. 
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eed 5 > ’ , y n » ° | . » 7 " *) . ‘ " 
1579, \_rait,. who then owed 101 moods recenuy purchased apdout 


} ] m ’ . - : 

niteen wWousanad aoiars (HM1§,000), tlOOK an Inventory Ol his 
| a tina? - : anf a 7 Bas ] 4] B 

STOCK, and Nnany that it apout equaied nS debt to rhe bank. 


whom he spoke of making an assignment. ‘The Banker ob- 


-= 


+ * 


jected to that and insisted that he should keep his promises to pre- 
fer the Bank. Craft admitted having made the promises, and 
that he intended to fulfill them; and thereupon, a bill of sale 


was made out selling the stock to the Bank. That bill of sale 
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is set out at Transcript 


that bill of sale shows that t 


indebtedness. and 


should continue the 


fifty ($150) per month. U1 
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upon the furt! 


business al 


employment as manager of the st 


it was found judicious to close up 
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ants sold goods to Craft on credit while tl 
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STATEMENT OF FACTS. 


Smith and others, jud 


ll. Craft. filed their bill in chancery in ‘the nature of a 


Stoughton A. Fletcher and Francis M. Churchman, 
representing Fletcher’s Bank. The object of the bill 


was to set aside the sale made by Craft of his stock in 


ment ereditors ot William 


Craft. the debtor, and 


> 
.) 


Pursuant to this order and decree the cause again 
came on for final hearing before the Llonorable Thomas 
Drummond, Cireuit Judge, and William A. Woods, 
District Judge, sitting togethe 7 ‘pon the second hear- 
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The statute under which the certificate was pre- 
pared gives this Court jurisdiction over points of law 
arising 
at the trial have differed, and not over the whole case. 

‘Each question certified must be one of law, and 
not of fact. nor of mixed law and fact, and that it must 
be a distinct point or proposition, clearly stated, and not 
the whole case, nor the question whether upon the evi- 
dence the judgment should be for one party or for the 

Williamsport Bani Vv. Anapp, 119 UU. Ss. 357. 


Opinion hy Justice Gray. 


r at the trial in respect to which the Judges sitting 
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In support of this proposition the learned Jud 


cites Saunders v. Gould, 4 Pet. 392: U States v. Ba 
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This is undoubtedly true, unless the Court is to deem 


tne stutement ot tacts. which may ! jdmeemed mh One 

sense the finding of tacts by the Court below, as in n 
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manner to be considered in the consideration of thi pro- 


position stated, tor, if that statement of facts is to have 
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upon questions of mixed law and fact, which, under th 
decisions cited, it has neo power LO (| 

[ft the first and second questions can be treated as 
questions of law, it must be becaus thr points therein 
stated raise the single and simpli pt stion as tO W hethet 
the sale made to Churchman for the Bank was vitiated 
and rendered void by the facts stated in these proposi- 
tions: that is, whether those tacts constituted fraud 
se. The statutes of Indiana declare but one class of sales 
of personal property presumably fraudulent. The se 
tion of the statute containing this declaration is as 


follows: 


‘Kvery sale made by au V< ndor of coods in his pos- 
session or under his control, unless the same be accom- 
panied by immediate delivery, and be followed by an 

al change of the posse ssion ot the things sold. shall 
be presumed to be fraudulent and void, as against the 
creditors of the vendor, or subsequent purchasers in good 
faith, unless it shall be made to appear that the same 
was made in good faith and without any intent to de- 
fraud such creditors or purchasers.” Kh. 8S. Ind., 1881, 
Sec. 4911. 

Section 4924 of the same statute, being the Indiana 
statute of frauds, declares that the question of fraudulent 
intent in all cases arising under the provisions of this 
act shall be deemed to bea question of fact. This being 
an Indiana contract, these declaratory acts, so far as they 
may differ from the general law in regard to sales of 
personal property, must control in this case, and would 
seem to close the discussion, as the questions stated do 


y present questions of law that would inval- 


not certain 
idate the contract of sale under those statutes. But we 
insist, independent of the statutory provisions above 
cited, that there 1s nothing in either of the points that 
can, of itself, operate to defeat the sale otherwise unim- 
peachable, for that is the view, we insist the Court must 
take of these questions. 

The point raised by the first question, namely, the 
understanding between Churchman and Craft as to 
securing the Bank in the event of Craft’s failure, was, 
in a case involving almost the same identical state of 
facts, fully considered by the Court of Appeals of the 
State of New York, and in passing upen it the learned 


Judge used the following language : 


ee ee 
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“ We do not think that the promise of the defend- 


ants to make n preferential assignment in tavor ot 


Whiting was in law a fraud upon other creditors, or that 
it was so far conclusive evidence of fraud as to avoid 
the assignment made in pursuance thereof. * * = * 
A failing debtor may make an assignment preferring 
one or more creditors because he is under a legal, 
equitable or moral obligation to do so, or he may do it 
from mere caprice or fancy; and the law will uphold 
such an assignment honestly made. If he may make 
such an assignment without any antecedent promise, 
why may he not make it after and in pursuance of such 
a promise? Ilow can an act otherwise legal be invali- 
dated because made in pursuance of a valid or invalid 
agreement honestly made ?”’ 

National Park Bank Ve Wh itmore a al, LO4 297. 

In support of his opinion the learned Judge cites 
the opinion ot Judge Woods in Smith, et al. v. Crafi— 
this case—which opinion we have printed in full in our 
appendix to this brief. and also Wa/ker v. Adair. 1 Bond 
(U. Ss. Cir. Ot...) L158: Anderson Vv. La As, oo Miss. lll; 
Spaulding v. Strang, a me ce ee fe. Go oe 
Haydock v. Coope,53 N. Y. 68. The only authority 
cited against it 1s that of Smith v. Craft, (Judge Gresham) 
11 Bissell 340. 

As to the point stated in the second question, 
namely, the employment of Craft, the decisions are 
equally satisfactory, and the Indiana cases particularly. 

Wilcoxon v. Annesley, 23 Ind. 285. 


Hall, et al. Ve Wheeler. 13 [nda. 571. 
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The leading case relied on by the appellants seems 


to be that of Riggs v. Murray, 2 Johnson’s Chan. 577, 
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578, and particularly the opinion of C] ancellor Kent, as 
contained in that decision. The Court will notice that 
notwithstanding the strong bias which the Chancellor 
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entertained aguinst the whole di 
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ee 


ne of preference, ti 
| ; ; } : - P " 
fully upholds the law as settled, that such preference 
rey: . e ‘ «4 . ¥ > 3 '\? . ‘ 
legal, and, as a matter of course, i©@ Gdevuol sal 
erty to choose whom he will prefer. Witho 
. , , 
right there could be no preterenc 
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Ve therefore conndentiy s mit that Lis 
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should be dismissed for want of jurisdiction, or that 
the questions stated are to be answered at all, they 


to be answered in the negative. 
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* 


the transter asic . and to have Fletcher NX Chur hi rise 
declared trustees, and, as such, accountable for the value 
of the goods. There are two grounds upon which, in 
argument, it is claimed that the transfer was unlawful 
and invalid. First, because of the stipulation in the 


oe by which the argreement was eftected for the em- 


writin 


ployment of Craft by Churchman; and, second, because 


of the promise made by Craft to Fletcher & Churech- 


g credit with them, “that he would 


man, when obtainin, 
protect the bank if anything ever occurred by which he 
was not able to pay his debts; that if he met with losses 
he would secure the bank, 1f the bank would loan him 
money from time to time.” 

As to the agreement tor employment, it may be ob- 
served that it was for no definite time, and was liable to 
be terminated by either party at will. Besides, it does 
not appear at whose instance. nor for whose benefit, the 
stipulation was made, fraud is not to be presumed, and 
for all that is shown. Craft may have passed by oppor- 
tunities for employment on better terms, in order to aid 


Kletcher X Churehman to make thy best of the stock 


i AMR sel: te cei . 


13 


of goods, which, it was shown, was inadequate to pay in 


tull the debt upon which it was taken. The fact that 
Cratt had tailed in the management of the business as 
owner, Is no evidence of the value of his services 
capacity In which he was employed. It cannot, there- 
tore, be said that this stipulatior was extorted for Cratt's 
benefit, and as a condition upon which the preferences 
of Fletcher & Churchman over other creditors was 
eranuted. 

As to the promise to secure the bank, it 1s insisted 
that this was in the nature of a secret lien, and that th 
tendency of the transaction was to give Craft a delusive 
credit, and that as the parties must have all known this 
tendency, they must all be held to have intended, indeed, 
to have contrived a fraud upon all who should there- 
atter deal with Craft upon credit. The argument is 


: 


plausible, but in my judgment not sound. 


In the first place, the promise to secure the bank 
had no force in law, and gave no additional sanction to 
the obhgation of the debtor. beyond what was involved 
in the contracting ot the debt, though there are some 
decisions under the bankrupt law which hold that a 
security given in fulfillment of a previous parol promise 
will make good a preference which otherwise would have 
been declared unlawful. Bump, Bankr. (9th Ed.) 806; 
In re Wood, 5 N. B. R. 421. Such, indeed, seems to be 
the established English rule. See statement of Lowell, 
J., In re McKay, 7 N. B. R. 2380-233; 8. C. 1 Low. 561. 
Other CHSC, however, are to the ettect that such ria oral 
promise to give security is nugatory, and creates no 


obhgation. Bump, supra, and cases cited. If of any 


he parties, if is evident 
that the tulfillment eof such a promise could not be 
deemed a fraud; but if of no force in law, then, except as 
it binds the individual conscience of the debtor, it can- 
effect the exercise of his right to prefer one creditor 
‘rate only as a motive by which 
the debtor may or may not in the end be controlled. 
But in respect to the ri 


? 
: 


ht to prefer, it is settled law that 
the debtor’s motive for his preference cannot be inquired 
into. 

In (vrover V. Wakeman. 1] Wend. 195, decided in 
1883, and often cited, it was said: 

“The right to prefer may originally have been sus. 
tained in part upon the supposition that just and proper 
grounds of preferences did in most cases exist; and 


} 


would be duly regarded by the debtor; but whatever 
may have been the reason or foundation of the rule, it 
is one of that numerous class of cases in which the rule 
has become absolute, without any regard to the fact 
whether the reason on which it Was founded exists or 
not in the particular cases.” 

—And while in Riggs v. Murray, 2 Johns, Ch. 564, 
Chancellor Kent strongly condemns the inequalities and 
Wrongs ot preferences given sometimes le the very 
creditor who is least entitled to it. because he lent to 
the debtor il delusive eredit. and that. too, no doub - 
under assurance, or a well grounded confidence, of prior- 
ity of payment, and perfect indemnity in case of ‘failure,’ ’ 
he adds, in the same connection: “ [ do not question the 
legality, however I may doubt the policy, of the rule 


which SAHCTIONS suc PArTLaIes, 


ld 


a 

In no case or book cited has it been decided or said 
I ha Line rely becau set he borre wer.att he time oft procurin (r 
a loan or credit, had made an oral statement or promise 
that hie \\ ould SeCcIre or prefer t hie One W ho rive stl ly 
credit over others, he thereby disqua ined himselt trom 
‘ah ne, and the creditor irom receiving, the promised 
favor; and I am not. able to agree that su his the law. 
lf it be, then, instead of confining their prayer for reliet 
to the goods in question, the plaintiffs might as well 
Mmive ia sk ed t ha t Kh Ti he a ; l irenman re rel tO 
account for all payments made to them upon their loans 
to Cratt: tor if the payrne nt ip ty ods was unlawful, 
payments in money were equally so, and, if necessary, 
should be brought under the Sillile trust which it is 
sought to fasten upon the goods. 

( ‘arried to its logical consequeLl Cs, the 7 retrin *CcOn- 
tended for made it impossible that Fletcher & Church 
man, as against the plaintiffs or other creditors of Craft 
in the same situation, could have lawfully accepted pay- 
ment trom Cratt upon the loans which they made him, 
so long as he was unable to pay the plaintiff and like 
creditors in full; and this would be so irrespective of 
the rood faith of the parties, and noryv ithstanding the 
validity of the debt, its full consideration, and every 
other feature of merit, except only the fatal promise to 
pre rer, the taint ot which, Once it had attached, it would 

_ SCC. ¢ ould in no Wainer be CSCiup l. t it be the law 
th it abhi ¢ Nps ss prom s¢ To secure « reter a ioan can 


: we 

not ve performed, if must De that al mphed Prose, or 
: , ae a] | . ’ 

tacit understanding. would have the same effeet: and. 


oom 


wether or not there Was su 


16 
Case, as if arises, must he il question to be determined 
usually Upon circumstantial evidence. Upon such an 
Inquiry, the personal and business connections, and even 
the social and domestic relations of the parties, might 
be deemed significant; and so the facts which aftord 
the best motives for a proper preference might be 
converted into proot that the preference was given in 
consummation of an unlawful understanding or assur- 
ance given when the credit was obtained. Such a doc- 
trine, if established, instead of constituting a healthtul 
restriction upon the right of preference, would amount 
LO a practical denial of the right in the CaSCS wherein, if 


in any, it may be meritoriously exercised. 


[ do not doubt that a promise to secure or to preter 
ra creditor, made at the time the credit is given, may be 
fraudulent, but it must be when a fraud is intended, or 
when the circumstances within the knowledge of the 
creditor are such that he must know that injury to others 
will probably result. But when, as in this case, the 
debtor was doing an apparently prosperous business, 
though largely on credit, and advances were made to 
him without a belief, or any imperative reason for the 
belief, that he was, or was likely to become, insolvent, 
it cannot, in my judgment, be said that a promise to 
protect, if disaster should come, cannot be performed. 
It may be true that such a loan gives a delusive credit, 
and is in the nature of a secret lien: but the loan itself, 


unless published to 


: a - 

the world, erves a delusive credit: and while, as already 
;, , : 

SHOW Lnere is tit) rr) iti nt t. OOCnRUSse such ii pProniise, 
pecmail han vle in the eweanearal tarn mY “Ml } 

especially when muade ih the Bweneral LOrThis EMployet ih 
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this instance, has no legal force, the law by no means 
condemns every transaction iD the nature of a secret 
lien. In this state conditional sales are upheld, and 
every tactor, commission merchant, or bailee of voods 
is clothed with the apparent ownership of property 
which is not his, and yet the secret rights of the real 


owner are protected. 
A mortgage, if on real estate, may ly kept ott the 


oe 


record ror 45 days, and a chatte | morteagce for 10 days, 


without impairment of the hen, unless done with a 


fraudulent intent, though the mortgagee in every snech 


oe 


* 7 


instance must know that his failure t 


ord may result 
in injury to others. As, in such cases of actual hens, 


’ ’ ’ 


the omission to record is not a fraud unless fraud was 


intended. much more is it no wrong to receive a mere 
promise of security, Which may or may not be performed, 
and give no notice of it, if done without active conceal- 


ment and without fraudulent intent. This is the doctrine 
of Blennerhassett v. Sherman, 105 U. 38. 100, as I under- 
stand the decision in that ease. in so tar as it is apph- 


cable to the present discussion. 


In the ease ot Hilliard vy. Ca le. 46 Nliss. 309. which 


as 


Is urged Upon my attention. there Was such oncealment 


' : - , . 
of the trust deed as to WUSTITY The Col ision reeched in 
: ° 
the CUSC , but, as it sechis TO me, neither the de ISTO) 
: : : . ;, ;, , 
rendered nor the discussion upon wi t is based is 
<— . ; , : , ‘ = } } 
applicable with much, if any, force h But while | 
| hy, . ’ ’? 1% ; " 
rive Mus TICHLeCaU TV Views | ' ~ nS 
‘ ‘ 
= cue | i > Tha) 11? ij it Thecoss \ ties ’ 
* } : +] . ] a 7 
weeiiu 2 | Lit » LOCCTIUSC c*\ | ? 
\s rire ~ i>] Tike : | a ~ ’ 


fraud contained in the bill 1s in the averment to the 
effect that, knowing Craft’s insolvency, the defendants 
Oincluding F. & C.) did not make it known, but concealed 
it from the plaintitts and others, who became creditors 


of Cratt; that they made a pretended sale of the stock 


of goods in payment of a pretended debt; that Craft 
continued in possession of the goods and made sales 


ya part of the proceeds to his OWnh Use, 


thereof, applyin 
and a part to the use of Fletcher & Churehman, with 
their consent and at their request; that the detendants, 
and each of them, knew that Craft’s purchases of the 
plaintiffs and others were being made upon a credit, and 
upon misrepresentations by Craft as to his financial con- 
dition ; that said pretended sale was without considera- 
tion. and was eftected by the defendants with the intent 
to hinder, delay, and defraud the plaintiffs and other 
creditors of Craft; and that if Craft was indebted to 
Fletcher & Churchman it was kept secret and concealed 
by them with the intent that Craft should have and 
retain credit with the plaintitis and other dealers. 
These averments, as made, are not proven; or, to say 
the least, the evidence is not such as to warrant the 
Court in setting aside the conclusion of the Master that 
they are not proven, and they are not comprehensive 
enough to embrace the grounds upon which counsel for 
the plaintiffs predicates and presses their right et 
recovery. The bill contains no suggestion that the 
writing by which the transfer of the stock Wis evidenced 
was void on account of any stipulation contained in it; 
nor is it indicated by any averment, or by the entire bill, 


that the sale was void because of the promise made to 


19 
Churchman, when credit was extended, that. in event of 
disaster, the bank should be protected. 


My conclusion is that the exceptions to the Master’s 


report should be overruled and the bill dismissed. 
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Z EX PARTE: IN THE MATTER OF RUFUS A. AYERS 


disobs Ving the r straining order heretofore gr anted in the suit of rT 
° ( ooper el als US. ny, et als I 1 the Ath day of June, 1SS7, and his 
answer thereto: on consideration whereof the court is of the opin. 
ion and doth sane and adjudge that the said Rufus A. Avers 
d is guilty of contempt in his disobedience of said order, and 
that hedo forthwith dismiss the suit of the Commonwealth vs 
The Balto. & Ohio Railroad Company instituted by him in the cir 
cuit court of the city of Richmond, and that for said contempt he 
be fined the sum of $500.00 and stand committed in the custody O} 
the marshal of this court ut til the Sime be paid a ra | nad he purge him aie 
elf of his contempt by dismissing said suit last val mentioned. 
HUGH L. BOND, 
f proud diy dqge. 
a You pevilionel states that. believing that thi nega, uit lve was with- 
f out jurisdiction in the cause, and therefore without authority to enter 
| said last-named ord [._ ™ declined to prety the { ine so Imposed or to 
a comply with the other requirements therein made, and thereupon 
if your petitioner was ordered by the said judge into the actual custody 
F lhomas W. Seott, U.S. marshal for the eastern district of Vir- 
ginia, until your petitioner should fully comply with the require- 
ments of said order 
Your petitioner further asserts that he is now detained under said 
order in the custody of the said : gore sre and is held and confined 
by him in the city jail of the city of Richmond, in Virginia. ate 
Your petitioner Insists try as the said rade was without juris- 
diction over the said cause in which he entered the said order last 
named, under which your petitioner is detained and imprisoned, 
your petitioner is now so illegally detained and imprisoned without 
authority or due process of law. 
Wherefore, to be relieved of said unlawful detention and im- 
prisonment, your petitioner prays that a writ of habeas corpus, 
to be directed to the said Thomas W. Scott. United States 
marshal aforesaid, may issue in this behalf, so that your petitioner 
may be forthwith brought before this court to do, submit to, and 
receive what the law may require 
R. A. AYERS 
Verihcation == 


LINITED STATES OF AMERICA, 
laste) » District of Virginia 


Rufus A. re —a duly sworn, d-poses and says that he is the 
petitioner named | in the foregoing petition subscribed by him; that 
he has read the same and knows the contents thereof, and that the 
statements therein made are true, as he verily believes. 

Subscribed and sworn to this 10th day of October, 1887 

i Seal of Wm B. Wall, U. S. Commissioner, } 


. v* . " 
Eastern District of Virginia 


WM. B. WALL, 


li] S. Comm’r. &c. _ 


EX PARTE: IN THE MATTER OF RUFUS A. AYERS 


| | Endorsed : | Cooper, Jas.. WN a Marye, Morton. auditor, 
& als. Petition of Rufus A. Avers for writ of habeas corpus. 
[Endorsed:] Sup. Court U.S. 1887, Oct’r term. No. 4. Origi- 
nal. x parte in the matter of R. A. Ayers, petitioner. Petition for 


‘ — 


writ of habeas corpus. Filed Oct’r 12, 1887 


Y in the Cireuit Court of the United States fer the Eastern Dis- 
trict of Virginia. In Equity. 
JAMES P. Cooper and Others 
against No >? 


Morton Marye. Auditor. &c.. and Others. } 


| ’ ’ j | | ; j ? ’ : | ‘ ’ . 
ly» the Cireuit Court of the United States for the Eastern Dis- 
. ‘ v* : . : 4 ° ° , ’ oa 
trict of Virginia, at Richmond, Virginia, October Sth, 1887 


ln Equity. 


JAMES P. Cooper, H. R. Berton, | Burt, H. J. CHin- ) 
nery, W. M. Chinnery, F. P. Leon, and W. G. Wool- | 
Ston, 
\MIORTON \] ARYE. Auditor of the State of \ iIPvillia, ht. \ \ 1.) 
‘ } : 7 he " ’ tow 
Ayers, Attorney General thereof, the ‘Treasurers of 


(‘ounties, Cities, and Towns 1) Virginia, and the Com- 
monwealth Attorneys of Counties, Cities, and Towns 
in said State, whose Names Complainants have leav 
LO Insert ais they may be Discov rt cd 


Be it remembered that heretofore, to wit, on the Gth day of June 
1887, before the Honorable Hugh L. Bond, cireuit judg of the 
United States for the fourth judicial circuit and eastern district of 
Virginia, at chambers, in the city of Baltimore, Maryland, came the 
complainants, by counsel, and presented their bill of complaint 


against the defendants, which bill, with the exhibit attached thereto, 


+f 


is in the words and figures following, to wit 


a »*? 
, Bill i f ; ij rp 


Cireuit Court of the United States for the Eastern District of 


JAMES P. Cooper and als. vs. Morton MARYE and als. 


To the Hon. Hugh L. Bond, judge thereof 

Complaining, showeth unto vour honor your orators, James P. 
Cooper, H. R. Belton, F. J. Burt, H. 'T. Chinnery, W. M. Chinnery, 
’. P. Leon, W. G. Woolston, who sue for themselves as well as for 
all others in like situation who will come in and share the expenses 
of this suit, that they are citizens of the Kingdom of Great Britain, 
and subjects of Her Majesty Victoria, pucen thereof; that by an act 
of her General Assembly, approved March 30th, 1871, the State of 
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| EX PARTE: IN THE MATTER OF RUFUS A. AYERS 


Virginia provided for the issuing of a large number of her bonds 


to bear interest coupons, which she thereby contracted should be re- 
ceived in payment of all taxes, debts, and demands due to her, and 


her proper otheers did issue thereafter many millions of dollars of 


sald bonds as provi ide by said act, with said COUPONS attached 
thereto 

That by another act of her General Assembly, approved March 
28th 1879, she provided for issuing another series of bonds, with 
like interest coupons attached thereto, and her proper officers did 
thereafter issue many millions of dollars of her bonds as provided 
by sald act, with said COUpPONns attac ‘he d thereto. 

That said coupons issued under both of said acts are payable to 
the bearer, and both as a contract to pay interest and as a contract 
that they shall be received in payment of taxes they are negotiable 
instruments for all time, free in the hands of any bona fide purchaser 

for value from any equit ty or burden whatever ; that there are 
at this time overdue and outstan ling In the hands of the 
public at large more than $4,000,000 of these overdue coupons ; 
that from the time said State issued said COUPONS and placed them 
upon the markets of the world her Legislature has been industriously 


at work seeking to destroy the same and make them of no value, 
and all the legislation hereinafter referred to is part of one scheme 


and plan to destroy the same and make them of no value; that by 
the 15th section of an act of her General Assemply, approved Febru- 
ary 14th, 1882. all her officers are forbidden to pay and redeem the 
same according to the tenor of her contract as promises to pay in- 


terest on her said bonds; that by an act of her General Assembly, 


approved January 26th, LSS, the collectors of her taxes are forbidden 
to receive the same in payment of any taxes due to her; that aft 
the enacting of both these statutes, to wit, in the montl 
LSS5, the Supreme Court of the United States decided, in 
Poindexter vs. Greenhow, that a tender of said coupons by a tax- 
payer to the said State’s collector of taxes paid and extinguislyed 
suid LaX dus to _ SO as to deprive he r Legislature of power to cause 
that tax-payer to | ee d in respect to said tax. 

That while her Porevors e had made said coupons by the two acts 
uisun eiitslicnsl eelatitis an: ales upen call State for money or as 
mediums by which taxes due to her might be paid and extinguished 
in the popular sense of those words, yet this decision of the Supreme 


j 
he case of 


Court attached to them an important value as tender in payment of 


taxes, whereby the tax-payer would become possessed of a shield 
and barrier between himself and said State, whereby he could pre- 
vent her from demanding of him anything else in payment of his 
taxes as aforesaid ; that when said court made the decision aforesaid 
the market value of said coupons was very = depressed, the same 
being less than fifty cents on the dollar; but said decision gave a 
certain intrinsic value to said coupons which justified reasonable 
men in believing that the market value thereof would greatly en- 


hance in value; that acting on their faith in the said decision of 


said Court and the belief caused thereby that the said State would 
be utterly unable by any legislative enactment to impair the value 


oe 
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EX PARTE: IN THE MATTER ‘¢ RUFUS A. AYER 
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a) said coupons Ais tender for taxes. vour orators Dought a tarve 


quantity of said coupons in the open monev market of the city of Lon- 


' | lcawhare the ean oy nntine to more thay SLOO.OO0O. at | 
(On ANG eCisewiere, l@ SAanIC AMOUNLUN PTHOTre LIAL - ie@ss 


oe ai cLu if 

than fifty cents on the dollar, the whole costing more than $30,000 
That your orators made this purchase for the purpose of selling 
sald coupons to the tux-payers ol Virginia, to be used D\ them as 
tenders for taxes due said State, many of which they have 

sold LO sald Lax-payers, Li | vVour orators believe. and 
were justified in believing, that they would be able to sell 

said coupons to said tax-payers at a considerable advance over and 


? } ’ 


? ’ : } 
above the price paid DV them Db reason ot the quality lmparted LO 
— ¥ | . 
i 


hat whilst said acts above mention |, forbidding payment of said 
coupons in money and forbidding the receipt of them for taxes, were 
| Ba te ee 
in force the Legislature of Virginia icted another statute. which 


was approved on the 12th day of May, 1887, a copy of which is hereto 
attached, marked A, whereby the treasurer of each county, city, and 
town 1 is ordered to furnis » the Commonwealth’s attor- 


i 
1) 10) the State isorder 
ney thereof a list of all persons who have tendered the said State's 


coupons in. payment of their taxes, and said Commonwealth's attor- 


neys are ordered to institute suits by summary proceedings in the 
name of said State against all sucl nersons to recover a judgment 
against them for the amount of said taxes so previously due by 
them; that the said tax-payers are thereby required to submit toa 
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aid coupons, and LuvIeT]i Drove nmimMativelV toat the Coupons 


| ' } ’ ’ ; 
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rendered D\ them are the states cou ns and not countertelt and 
, ] ] i i] : : | ] 
spurious coupons, the burden of proving he same being placed upon 
] : 7 
i . . nt . } ’ | . + j 2 sy _ oy 
the tax-paver and the coupon being Ken to be prima | cre Spurious 
: . . . . 
. — 
nna counter»rtell 
} j ] ee 
hat Sald act 18 repugnant to s rt articie one o ne Con 
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ered said coupons OF sald stat \ is against those who hay 
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tendered spurious coupons: th poses upon the defendants 
heavy costs and fees, although ail taxes due Dy them were paid Oj 


said tender, and it makes the judgment to be recovered in said suit 
a perpetual lien upon all the property of said Lax-payer for said 
taxes, and for said costs and fees also. jus fixing il perpetual cloud 
upon the title of said tax-payer to his property. 
That by another act of the General Assembly of said State, ap 
proved January 26th, 1886, it is provided that upon ; 
issue to be made up under said act of March 12, 1887, 1 
shall produce the bond from which the coupon so tendere 
was cut, and prove that it was cut from said bond. 
v Your orators charge that very few of said bonds are owned 
bv persons residing in Virginia, and In ninety-nine per cent. 
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) EX PARTE: IN THE MATTER OF RUFUS A. AYERS 


of the cases the Virginia tax-payers would be utterly unable LO pro- 

. duce sald bonds. 
That by anether act of said General Assembly, approved 
1886, it is provided that the tax-payer undertaking to prove said 
tender shall not be allowed to introduce expert evidence to prove the 
genuineness of said coupons, and all that have been issued under 
either of said acts are engraved only as said acts provided they may 


be, and are not signed manually. 

Therefore said tax-payers who cannot produce said bonds will be 
utterly unable to prove their coupons to be genuine upon sald trial, 
the State thus forcing them into a lawsuit in her own courts, in 
which she has taken effectual precautions beforehand to make it 
impossible they can win and to make it a legal certainty that they 
must lose when they cannot produce said bonds; that said act is a 
device and trick enacted to take away from and deprive said cou- 
pons of their value as tender for taxes. 

That the great bulk of Virginia’s tax-payers pay small sums, and 
if her officers are allowed to enforce said act of May 12th. 1887, 
against them the profit to be derived from purchasing your orators’ 
coupons will be too small to induce them to do so, and, indeed, it 
will be impossible for them to use said coupons at all, except in the 
very limited cases in which they can produce said bonds. 

That the supreme court of appeals of the State of Virginia has 
decided in the winter of 1886-7 that said acts requiring said bonds 
to be produced and forbidding the use of expert testimony are valid 
acts and not repugnant to the Constitution of the United States; 
that therefore, if the officers of said State are permitted to enforce 
said act of May 12th, 1887, your orators will not only lose the profit 
which they had a right to expect they would make when they pur- 
chased said coupons, but they will be unable to sell them to Vir- 
ginia’s tax-payers at any price, and thus their entire property in the 
same will be destroyed; and your orators charge and aver that in 
any event, unless they are granted the injunction hereinafter prayed 
for, they will lose a sum greater than $2,000. 

Your orators would show further that there are in the State of 
Virginia about one hundred counties, cities, and towns, and that 
there is a treasurer and Commonwealth’s attorney for each, but they 
have been compelled to present this bill so hastily that they have 
not vet been able to ascertain the name of each, which names they 

pray they may be allowed to insert in this bill when they as- 
6 certain them. They are informed and believeand so charge 

that the treasurer of each county, city, and town in said 
State is about to report to each Commonwealth's attorney the name 
of every tax-payer who has tendered coupons, and each Common- 
wealth’s attorney is going at once to institute the suits provided for 
by said act of May 12th, 1887, against persons holding coupons 
bought from your orators, as well as against all others ; and they are 
informed and believe and so charge that in every case in which ten- 
ders of coupons have been made to the auditor of the State, who is 
Morton Marye (and many have been made to him), the said auditor, 
and Hon. R. A. Ayers, who is attorney general thereof, are about to 
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EX PARTE: IN THE MATTER OF RUFUS 4. AYERS 


institute the suits which said act provides for their instituting, 
whereby all coupons which your oraters l’ to Virgini 
pavers will be condemned as spurious, al | 
uine coupons issued by the State of Virginia, and all her tax-payers 
will be intimidated and deterred from buying from vour orators and 
all others in the future any mor of said cou 

Your orators charge that — are very few, 1f any, tax-payers in 
Virginia whose taxes amount to a sum sufbcient to justify 1 
making the contest with the State provided for in said act DY ap- 
pealing their cases to the Supreme Court of the United States, and 
thus your orators are absolutely deprived of the possibility of sel 
Ing their coupons to any lax-paye rs whatever, unless to the lnsig 
nificant number who might purchase with the intention of fighting 
out such a contest with said State 

Your orators are remediless in the premises save in a court of 
equity, where such matters are alone cognizable 

Your orators therefore pray that the said Morton Marye, auditor 
of Virginia, R. A. Avers, the attorney general thereof, a he trea 
urer and Commonwealth’s attorney of each county, city, and town 
in the State of Virginia may be made parties defendant hereto, and 
that they, their agents and attorneys, may be restrained and enjoined 
from bringing or commencing any suit provided for by said act of 
May 12th, 1887, or from doing any other act to put said statute into 
force and effect, and that until the hearing of a motion for said in- 
junction a restraining order may be made to t 

That your orators may have all such other and general relief as 
the facts of their case may justify and to equity may seem meet 
May the United States writ of subpcena issue; and your orator- 
will ever pray, Xe. 

COMPLAINANTS, 
By WM. L. ROYALL, 


a 
f| ‘ei? Solicitor 


STATE OF MARYLAND, | 7 
;* ° Ad J 
( ily O} Baltimore. | 


James P. Cooper, being first duly sworn, deposes and says that hi 
’ » . . . . | ey ’ ; . 1] 
Is one ol the complainants in the loregoing Dill, and that the aliega 


tions thereof are true, as he verily believes 
JANES COOPER. 


Subscribed and sworn to before me this 6th day of June, 1887 
JOHN J. GRINDALL. ./. P. 
JAMES P. COOPER. 


Sworn to and subscribed before me VY sates rt: Cooper this 6th 

day of June, 1887, at the city of Baltimore, within the district of 
Maryland. 
: R. LYON ROGERS, 
U.S. Co MISsSLON r for Maryland. 
A Copy. 

‘Teste : M. F. PLEASANTS, Clerk 
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5 Exuisir A witH BILL. 

{n act to provide fo the recovery, by motion, of taxes and certain 
} ? ' | . 5 "Sta 

debts due the Commonwealth, for the payment of which papers 
As ‘ ] f | ’ _ ] , 
purporting to be Zenuine COUPONs O1 he UComn iwealth have 

; } De] 7 

been tenaered. (Approved May 12th, 1887.) 


1. Be it enacted by the General Assembly of Virginia, That all 


taxes. including taxes on licenses, now due or which may hereafter 


re ’ } } 


become due to the Commonwealth, in payment of which any paper 
; ] j ’ 5 } . 
or 1nstrument purporting to be a Upon qaetached trom a bond ol 


; 
hh} “tate } all hs ae | iO} cy? : 4 her wtar \ teanderad “"? ‘ 
| 11S Lea Ue Siiciiil nave 1 pert i] Ji Wey if reHivel rt rcil a‘ red cLilé hot 
a rte d “us payment and not otnerwise paid, Way be recovered 1n 


ult court having jurisdiction over the county or corporation 


acce 
the cireu 
in which said taxes shall have been assessed, or if the tender was 
mi “ to the auditor of public accounts in payment of taxes which 
he is authorized by law to receive the said taxes may be recovered in 
the circuit court uf the city of Richm ond 

The court shall have jurisdiction without regard to the amount 
of the taxes: xo ned and though the amount be less than twenty 
dollars. 

The proceeding shall be by motion, in the name of the Com- 
monwealth, on ten days’ notice, and shall be instituted a 
cuted by the attorney for the Commonwealth o1 sosponatlan 1) 
which the proceeding is, or if it be instituted re direction of the 
1uditor ol public accounts 1n the Clr ult court ol the ( ity O}] Rich- 
mond. 


| The notice may be served in anv county or corporation 1n thre 


State in the mode prescribed by the first section of chapter one 
hundred = sixty-four of the code (edition of eighteen hundred 
and seventy-three), or 1t may be served on any agent of the defend- 
ant in the 1 ara or corporation In which the proceeding Is, and the 
word “agent, as here used, shall in¢ + ap J person who shall have 


made the tender aloresa id on behalf defendant, or if there be 
ho known uge nt ol f the de ie] idant om “ an county O} corporauon 
it may be served by the publishing the same one time In some newWs- 
| paper printed in the county or C1ILY where the tax was 
9 assessed, or if there be no paper printed in such county or 
city, then in some newspaper published in some county or 

city nearest to the county or — where such tax was assessed. 
The motion may be ied or heard by the court Or JUPV as 
motions in other civil cases. If the defendant relies on a te wt r of 
—— ;as payment of the taxes claimed he shall plead the same 


1] | y pity y 7. (la wit +} ) las } ’ baa ‘ ‘erred 
speci iically and In writing,and hie with the plea tin COUPONS averres 
there! In to hay e be en te nde red. and the clerk shall carefully preserve 


them. Upon such plea filed the burden of proving “e tender and 
the genuiness of the coupons shall be on “ defendant. If the 
tender and the genulness of the coupons | eC ablished judgment 
shall be for the defendant On the ple a of bc Ins eh case the 
clerk shall write the word “ proved” and thereunde his name mn 
his otticia! character uCross the face of the COUPONns and transmit 


Lhe, together with a certificate o he ourt that they hav been 
proven in the case, to the auditor of public accounts, who shall 
deliver the coupons to the second auditor, receiving therefor the 
check of the second auditor. upon the treasurer, which check he 


shall pay into the treasury to the credit of the proper tax account 


" ? ® ' , ’ 
\ tn sy : fey di ’ ; ‘ ’ ’ ) . ‘ ’ ey 
6. If the defendant fails in his d: nd the taxes claimed are 
’ tae © hy lt} t] > ~ if “1? " ’ " : + hin anrat i ‘? ri ‘% ; 
CPL iat it? rf ti tat rit : Lai ct eit 5 ; i ; Fy iaiad 1 : Biter: | ‘Fi 
} ; ’ ’ 3 . . . > 
tender (and not spurious) shall be r ned to him, and there shal! 
' , ' 
be jwdagmel;ht for the Commonwea eaggoregate amount oO! the 
} } ' . } } } 
taxes due and the interest tnereo! Lite Lilie Lney became due 
; Y : ° ’ ; ; > 
Tlil the aate a} t | ? Mmmoment ‘4 ’ rear ol} Tih 2 1¢7 V<crirrog? T¢ 
FT ‘ ‘ ta U4 ’ ai ’ ; at ; “4 a i Son © on &* 
. { | P 
EOeLe. Int irotrn} the agate }i Bei | i i ¢] cil j ' “tS 
a ° . 
ij. No antecedent lien of the Com: | rthe taxes flor which 
, y . % , 
any judgment is rendered shall bs »be merged in the judg- 
' : 
ment or otherwise impaired by tl rv of the san it sucl 
mn shall ntinn ' Peo Bint 2 ; cot , 
‘if rah il GCPEE LEE hae it] it yi ft ij \ ei ld i 
: 
8. Every such judgment shal eted. as prescribed A 
’ , , , ’ 
it) ¢ they “Ti Ses, HTidi Liié Cierk Si] ; | } Tf ve ti? €*¢ (j 
femen a} rit rt ; 1\ nt | " 7 \\ ~ 
Litt Lift ‘ ()i alll ct eis ‘ ‘ . ' 


C*O)t) ~ 
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’ | , , ’ © 
Ban Ww . ’ ’ ; ‘| 
counts, who shall reeord bi 
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DUrDOse 
: 
. 
’ ’ 5 ‘7 " ; " * , ° ’ 
Ll] Im Pieu ia te , <i i; :* .¢ Pia i 
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Lreasurers, and all other officers iW } 
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Ceely' money i} i wit ATS qu if iwea ij iti i. vil 
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respectlve Counties and ¢ ee ne auditor of publ T 
4 a 


' i , , — . 
counts, the nani tT all pers ior tiable therein tor taxes 


due the (ommonwea! i} ‘VI ’ Ore tf iiet i riiC@PrWts 


than ior identification and verti ' upons tor SUCH LaXes, ANA 
. * | . " | o 
which wxes remain unpalad ne taxes au Whoa 


account. and when thev become } | a description, as far as 


possible, of the coupons tendered, a! endered : and they shall 
thereafter make like reports whene\ | as soon as any such ten- 
der may be made. As soon as th tor of public accounts shal 
recelve such reports he shall cred >] pel otheer with the LAaxes 


named therein for which coupons ! ndered 
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reuy ‘ ‘ | 
1? The attornevs for the Commonwealth. and the 


ttorney vel 


, 


9 
eral, when it is his duty under this act to represent the Common- 


wealth in any case in the cireuit court in the erty of Richmond, 
upon such report belng made LO them, or whenever they are othe 


: , 1? ° 
wise Informed of any such tender having been made, shall forth 


with institute and prosecute such proceedings us are hereinbetor 
required 

13. In any case instituted under the provisions of this act, In 
which the ent for the Commonwealth, a fee of ten 
dollars shall be alloy the attorney for the Commonwealth, or 
the attorney gens ral, iis the cause may be, which fee and fees of 


. ? 
re 1s a JUG 


the clerk and other officers for services rendered in the case, as 
well is such other COStS as are allowed by law in other coses in) 
which the Commonwealth is a party, shall be taxed in the costs 
against the defendant. ‘The Commonwealth shall not be liable 
for any fees or costs in any proceedings under this act. 
1] i4. If any officer fail to perform any duty required of 
him by this act he shall be fined not less than one hundred 
dollars nor more than five hundred dollars. 
15. This act shall be in force from it passage. 
A COPY. 
J. BELL BIGGER, 
Clerk of the House of Delegates and 
Keepe r of the Rolls of Virginia. 
May 21, 1887. 


A copy of the bill and exhibit. 


Teste: M. F. PLEASANT, Clers. 


16658. 


yt 


a 


1? And thereupon, upon the Some day, Lo wit. the 6th day 
June, 1887, the following order was entered, viz: 


Circuit Court of the United States for the Eastern District of 
Virginia. 


JAMES P. Cooper, H. R. Beeton, F. J. Burt, N. J. Coinnery, W. M. 
CHINNERY, F. P. Leon, and W. G. Woo.srton, 
against 

Morton Maryr, Auditor, R. A. Ayres, Att’y General, the Treas- 
urers of Counties, Cities, and ‘Towns in Virginia, and the Com- 
monwealth Attornies of Counties, Cities, and Towns in said State, 
whose names Complainants have leave to insert as they may be 
Discovered. ! 


Upon reading the bill of the complainants, it is ordered that Mor- 
ton Marye, auditor, R. A. Ayres, att’y general, each and every treas- 
urer of a county, city, or town in the State of Virginia, and each 
and every Commonwealth attorney for a county, city, or town in said 
State, be restrained from bringing or commencing any suit against 
any person who has tendered the State of Virginia’s tax-receivable 
coupons In payment of taxes due to said State, as provided for and 


’ y 4 
qdirected DV tlie t thi r iD \ I \| 
. ‘ 
> a } ) , 
lth. LISS7,. ce Scrioe I i W il A i> ' 
s tached thereto ind 1 Lia an 
>) 7 . ] e 
tre ~ LTidl iii rie So : : i) 1) 
‘ 
} : 
ildi Statute nto tor } i 4 } | 1! 
\) } 1 7 , } + ¢ t , 
ij it IS OTcle;re i ; itit ) ~ \ i 
} ’ i : for | yrryecy 7. - ' ’ | 
art ‘ea kOW TT) IOFr DeauT) i= 648 ri : ‘ Lc al 
Richmond, Virginia, on the first M LU MOC] provided 
ri +} rf : " j ’ zz — , . \ " ye» e«y . o ' | 
rnat tne attorney cvenera \ er oO] i} 
“ae 
: | 
defendants may move th UI | if afte 
, ’ : 
ten dadavs written notice to th . 
. } ] ’ - ; ’ msi ; I ; 
provided turther, that a copy\ na is i Sf I 
: } . ’ 
on the attornev f“eneral OF the \ rg inla 


Oo there a) 


i j 
HUGH L. BOND. 
f ait 
Ma fi 
Executed this 7 dav of June, 1SS7 lelive ¢ to Kh. A. Ayres 
eneral. the within-nam lefendant. 1 : 1 true cor 


attorney g 
of this w rit: also a true cop) i tne | 
A. A. CHAPMAN 


14 And at another day, to 
1SS7, the following orde: 


JAMES P. CoopeE! 


f 


Morton MaArye, Auditor, & t als. } 
t of S. Bolyn, bearing da lv 6th. 


Upon reading the affidavit o! tH) Jul | 
1SS7, to be filed as of this date, rdered that J. L. Melntosh. 


. 
es ' 


treasurer of Loudoun county, Virginia 
wealth’s attorney for said county, do appear at the court-room of t 
U.S. cireuit eourt, at Richmond, Virginia, at 12 m., on the 25th in 
stant, and show cuuse, if any hey or either of them « 1 why they 


and each of them should not be at <i for their alleged contempt 
in disregarding the restraining granted in this 
cause; but a copy of this order shall be served upon the said Melntosh 
and McCabe not less than ten days before the said 2ZSth inst 

' HUGH L. BOND, C’'t Juda 


Oriel at reLrorore 


Marshal’ Ri turin. 
Executed 14 day of July, 1887, by delivering to J. B. McCabe 
Commonwealth’s attorney for Loudoun county, 1n person D 
of this order, and by delivering to Mrs. J lL. Melnt sh, for J lL, 
McIntosh, treasurer of Loudoun county, 
family and over sixteen years of age, and having explained to her 
the purport of same 
INO. H. OVERBEY, 
Spec, Deputy {/ S. Marshal. . 


being il member of the 


Sit 


ee EX PARTE: IN THE MATTER OF RUFUS A. AYERS 


‘he affidavit of S. Bolyn, referred to in the foregoing order, is as 


PHUDOUN COUNTY, fo 


Lo Before me, W. B. Wilmarth, a notary public for and 
within the county of Loudoun, State of Virginia, personally 
LpDp is Bolyn, who made oath that as avent for and in be- 


half of certain citizens and tax-payers of the counLY and State 
aforesald, Whos Hames are herein Ly low specified, he did, be- 
tween the Ist _ of Nov.. S86, and April Ist, I1SS7, tender to 
Jas. L. MeIntosh, treasurer of said county, In said State, in pay- 
ment of taxes for the year 1886, assessed against said parties In 
favor ot the C OnIMInNOIWe alth of Virginia, certain COUPORS known as 
tax-receivable cor Ipons, purporting to be cut off of certain bonds of 
the Commonwealth of Virginia, issued under acts of Legislature of 
Virginia in 1871 and 1879, and which coupons, on their face and 


‘ 
~ 


by Op ration of law. are and were receivable for all taxes, dues, and 


demands in favor of or due to the ( sibeoransich of Virginia ; all 
said COUPONs Were, at the date of said tender, past due, and said 
treasurer refused to acce pi the COUpOns and cost so tu ndered In pay 
ment of said taxes, althou o}) the exact amount thereof, and did not 
so refuse because of any claim or pretense that any of them were 
not genuine | : 
And further, that said coupons and costs were so tendered in be- 
half of said parties — itely and apart, not jointly, whose names 
are herewith given, viz 
L6 N. B Peacock. rn Gregg, W. H. Brown, Jr., Wm. H. 
Brown, Joshua Hatcher, W. T. weer W. H. Taylor, 
Edith Shumaker, W. Hoge, 8. T. Pancoast’s heirs, T. E. Taylor, Han- 
nah ‘Taylor, John Emerick, Samuel ‘ rocket, Wim. F. Mercier, C. 
Paxson, Sam’! Davis, Enoch Fenton, I. & B. Piggott, John & W. 
Gregg, Wm. Gregg, 8S. N. Brown, Thos. R. Smith, W. Pig 9 spol John 
Piggott, Sam’l D. Leslie. John Arnold, I. C. Hoge, Eli J. Nichols, 
Jonathan Mathews, Henry Saunders, T. 8S. Titus, G. C. Dulin, Geo. 
W. Titus, C. W. Fadeg, Jesse rage ore a Brown, Chas. Nichols, Geo. 
W. Holmes, L. M. Holmes, owt Niéhols, W. Henry Brown, Isaac 
Brown, Thomas Piggott, C. F. Otley, Joseph H. Pancoast, G. G. 
Craven, G. G. Craven, com’tee, linabe th Janney, Israel Warner, J. 
W. Garrett, H. R. Holmes, H. R. Holmes, ex’or of Pusey, W. T. 
Lemmon, Jas. Hoge’s est., Jas. H. Cross, Hirst & Smith, Isaac Wil- 
son, W. H. Wilson, F. P. Wilson, Eli J. Hoge, H. C. Gist & C., R. 
Paxson; and said Bolyn further made affidavit that said Jas. L. 
McIntosh, treasurer as aforesaid, did, on or about June 30th, 1887 
and July Ist & 2d, 1887, as he isinformed by J. B. McCabe, attorney 
for the C ommonwealth for said county, make up a certain report or 
reports In his, said MelInt ti s, handwriting, in form and substance 
such as is cont sabletal and required by sec. 11 of the act of Legis- 
lature of Virginia, approved May 12, 1887, known as “An act to pro- 
vide for the recovery by motion of taxes,” &c., and hand said reports 
to said McCabe, wherein the above-named parties are set down 


ww 


~ 


EX PARTE: IN THE MATTER OF RUFUS A. AYERS. Lo 


li the taxes with which for the yeal ISS6 the- were assessed, &c.. 
&e. Said Bolyn further made affidavit that the term of oftice 


of BS W. lt oster, att’y for the ¢ ‘iommonwealth for Loudoun county, 


expired July Ist, 1887, and that the term of office of J. B. McCabe, 
att’y for the Commonwealth for said county elect, began on July Ist, 


’ 


1887, and that as such attorney for said county he, said Met ube, gave 
notice he would, under the provisions of said act of May 12, 1887 
move the circuit court of Loudoun, at its next Octo. term, for a judg 
ment, in the name and favor of sald Commonwealth Ol Virginia, 
against said several parties above named for the said taxes with 
which they were assessed ior the yi ar LSS6, ®W and fol wipe ly. iOhng 
prior to May 12, 1887, they tendered the coupons and cash aforesaid 
In payment; said notices bear date July 1, 1887, were made up, as 
he is informed, from the reports of said McIntosh, treasurer, furnished 
On, before, or after July 3 | SS/. and said notice s have since, as sald 
affiant has been informed, been served upon said several tax-payers 
above named, all of whom hold the written promise and guaranty 
of Jas. P. Cooper, from whom said coupons were purchased, in form 
hereto attached, specifying the amount thereof, &c 
Afhant further made affidavit that said J. B. McCabe stated to him 
on July 5th, 1887, that he, said McCabe, knew befure he caused said 
notices to issue against sald several tax-paye rs thatthere was 
1S a suit pending in circuit court of U.S. for eastern district of 
Va., wherein said Cooper is complainant, and an order had 
been made restraining and enjoining said MelIntosh, treasurer, and 
J. W. Foster, attorney for the Commonwealth for Loudoun county, 
from proceeding under act of May 12, 188 | ‘der of 
court, &ec., which had been served on them 
Given under my hand this 6th day of July, 1887 
W. B. WALMARTH, 


od 


: : ‘ +} le _ : 
ie loregoing athdavit 1s 


The notice referred to in and filed with t 
as follows. to wit: 


Vol 
Fi ‘LOU 


John Herst and John Smith, composing the firm of Mess. Hurst & 

Smith : 

You are hereby notified that on the first day of the next term of 
the circuit court for the county of Loudoun motion will be made in 
the name of the Commonwealth of Virginia to said court for judg- 
ment against you in favor of said Commonwealth for the sum of 
($45) forty-five dollars, with interest thereon as the law directs, the 
said sum of $45 being the amount of taxes assessed against you In 

the county of Loudoun, due by you to said Commonwealth 
19 for the year 1886, in payment of which there was tendered to 
the treasurer certain paper or Instrument or papers or Instru- 
ments purporting to be coupon oFr Coupons detached from a bond or 
bonds of said State, and not accepted as payment and not otherwise 


paid, 


; 
} b 
? 
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Done by virtue of an act of the General Assembly of Virginia ap- 
proved Ma I2th, 1887. 


J. B. McCABE, 


. ’ ‘ } 
A Lorine tf hor thie ( ommonwealth. 


‘| ne guaranty of Jame : P. Coopet ferred LO in and filed with the 
revoing affidavit is as follows: 

Whereas Herst & Smith, of Loudoun, has purchased from James 
P Coop r S40 ol Vire nia tax-recelvable COUPONS, now, therefore, 
if the said Herst & Smith shall tender said coupons for his State 


] oe . ; : ) ° 
laxes the salad Jam er. oper hereby covenants and he 1s author- 


ized by the Virginia committee of the corporation of foreign bond- 
holders of London so to covenant that if the said Herst & Smith 7s 
molested in any way by the officers of the State of Virginia he, the 
said James P. Cooper will furnish the said Herst & Smith with all 


necessary counsel and will save / tj harmless on account ol sald 


’ 2 y ’ , ‘ , . 7 
€ . . | . Ts ; ] 4 ‘ * \ © 
Witness m\ Hana Ana Seal this ol Gav OL INOY., ISS 


WM. L. ROYALL 


i) Answer ravi / B MeCahe if Puli Againat Hl lO Shou Cause, 


The answer of J. B. MeCabe, Commonwealth’s attorney for Lou- 
doun county, Virginia, toa rule issued against him onthe 11th day 
of July, 1887, to show cause why he should not be attached for con- 
tempt, «ce. 

To Hon. Hugh L. Bond, judge of the U.S. circuit court, Ke. : 

le, for 


Respondent, reserving all just rights to exceptions to said ru 
| | 
answer thereunto Says that at the time he committed the alleged 
contempt— 

I. He had no legal nor official notice that there was pending such 
a suit as “ Jas. P. Cooper et als. vs. Morton Marye, aud’r, et als.” 


Il. He bad no legal nor official notice that any injunction had 


tom, & 


been issued by vour honor restraining any officer of the Common- 
wealth of Virginia from proceeding to enforce the law passed by the 
General Assembly of Virg’a, approved May 12th, 1887, entitled “An 
act to pro\ ide for the re covery by motion of taxes and certain debts 
due the Commonwealth, for the payment of which papers purport- 
ing to be genuine coupons of the Commonwealth have been tend- 
ered.” 
21 [1I. Respondent had no legal nor official knowledge of the 
above-alleged facts. 

IV. He had no legal nor official notice that his predecessor in 
office, Capt. J. W. Foster, had been served with restraining order in 
said suit; but respondent insists that a service upon Capt. Foster is 
not a service upon respondent; and even if respondent had notice 


—_ 


—_ 
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RUFUS A. AYERS. 


by his predecessor, the said loster 7 showing yr him (which was 


done) the restraining order served up 
served—yet such notice would not m: 
sult. This suit is either a suit aga 


against Individuals. If against the Sta 


ment to the Constitution of the United 


uals, then the individuals must be mad 


cess. Assaid by Chief Baron Comyns, ' 


one shall be restrained by injunction if h 


ent to thisday has not been “ warned 
Cess and service upon Capt. k’oster (yt 


upon respondent. J. W. Foster is a different “ individual” from re 
spondent, nor is he the attorney for t respondent. ‘There is in 
the county of Loudoun no ofl or the oecupal of the 
Zz “Commonwealth’s attorne \\ foster oceup | on 
building; respondent occupies lifferent building. Ther 
are no records kept by said office: were turned over to re- 
spondent | Upon his qualification 1} ~ e bi sa cd a Stel and fit 
cordingly there could be brought home to respondent » know! 
edge nor notice of process, except by service of the process or the 
handing of the same to him by said Foster, neither of which was 
don lherefore respondent insists $s in no contempt to this 
court and should be discharged. 
but, for further answer, if the above Is not suth t, first premis 
Inge his statement that no contempt to ur honor orto vour honor’s 


court was intended by respondent, and 


any act of his could be so construed, sa\ 


V. On the 26th day of May, LSS /, 
Loudoun county, in Virginia, respond 


wealth’s attorney, and on the 13t 


93 county court of said county 
the law directs, and on the Ist d: 
the diseh: arge Ol the duties of his office 
Renponden avers that it was his d 
bond to the Commonwealth of Va 


(0 enforce all the laws passed b vy said Cor 


iws responde nt found the lr 


é eral Assembly of Va., approved Ma) |? 


his act, under the penalty of not 
$500, made it encumbent on respond 
suits. ‘This he did, but he did if nol 
name of the “ Commonwealth of Va 
tions. He was acting as attorney fo 
the State, and a suit that stops him, st: 
ably stopping the State itself. In suc! 


spondent would respectfully si 
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ry 


arisen. as Justice Bradley. in “ Poindext 


‘ourt said i ‘The whole object is LO Cor 
wise is to talk only for effect.” 

24 But the State cannot be sued 
cept, possibly, Judge Hughes, in‘ 


n him—if one, indeed, 
ike oy mg party LO 


te, then void by XI am 


States. If arcainst Indiv 


. os . . 
parties by service of ] 
om. Dig., Chancery D. 8, “ 
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other man 1s not servi 
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Lé d should 
her, 
of dollars 


Assembly, approved Mareh 

g¢ another series of her bonds, with 

thereto, and her proper officers did 

thereafter issue many millions of dollar her bonds, as provided 
by said act, with said coupons attached 

That said COUPONS, issu d under both Ol] said acts, are payable LO 

the bearers, and both as a contract to pay Interest and as a contract 

that they shall be received in payment of taxes they are negotiable 

instruments for all time, free in the hands of any bona fice 

32 purchaser for value from any equity or burden whatever; that 

e are at this time overdue and outstanding in the hands 


otheers in payment of th 
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nat reLuO at tL iit. tril .' ‘ . Wile I -? hee ; Fi CLC Li County, 
, 


; ‘ ; 
CILYV, nd towh in the State is ordered to furnish to the Common- 


wealth’s attorney thereof a list of all persons who have tendered the 
said State’s coupons In payment OF their taxes, and said Common- 
wealth’s attorneys are ordered to institute suits by summary proceed- 
ines In the name of said State against all such persons to recover a 
judgment against them for the amount of said taxes so previously 
due bv them 
, , : 

Phat the said tax-payers are thereby required to submit to a 
judgment against them by default or to appea ‘in court and pleaa 

g 


y tha the 


’ 1 } ? De ’ : . : 
coumons tenaered Vtnem are thre spate s coupons and not coun- 


, 


] . i" ae . ; . . 
a tender otf said coupons and then prov = Heit es 
| ; 
‘ 
7 " | . : : +e v<. j } } , ‘ } | : 
terfeit and spurious coupons, the burden of proving the same being 
’ : ; . 
placed upon the tax-payver and the coupon being taken to be prima 
facie spurious and counterfeit 
Tl aT . 7. +} ’ , } sPyVLTaCryT) ' | | . » 7 ? t . tle rT) ’ f } a + 
MAL SAIC al A> LUPUS ticlil LO SeCLION ten Ol arti /. * ic Ol Line Oli- 
. . a : . ae te ; 
stitution of the United States for the reason that, taken 1 


. et = . ] } i » see 62 ~) . . a 
tion with said act before mentioned of January ~6th. 1SS2. it irst 


COnNeC- 


— 
od 


theers to retfus 


commands the States to receive those coupons 
hich are undoubtedly her own ;: mall ; } hich ar -7 
WhnICn ATe UVNGOUDLECILYS i?@r own as Well aS those which are spurl- 
» fé . ’ . 7. . + ro } rer t] .. +}, re ‘ > , _ | ‘ , ' 
OUuUS (and VoOour orators Cnarge tna, Loere are none such), ane Loen 
commands h 


: 3 ' 
l Said Sults against those who have 

} ‘ — - ; , 
tenaered sald COuUpONSs OT sal | State as well €ASugalnsi those who have 


r’ officers to brin 
tendered spurious coupons; that it imposes upon the de- 
o4 mencnepr ty wi Be HesiUeRs ye GE all taxes due by them 
were paid by said tender, and it makes the judgment to be 
siinieniid, far auiiandien; peeing thee upon all the property of said 
tax-payer for said taxes, and for said costs and fees also, thus fixing 
a perpetual cloud upon the title of said tax-payer to his property. 
That DY another act of the Genera! Assembly of said State, aup- 
proved January 26th, 1886, it is provided that upon a trial of 
the issue to be made up under said act of March 12th, 1887 
the defendant shall produce the bond from which the coupon so 
tendered by him was cut and peeve thas & was cut from anid bond 
Your orators charg ee ee bonds are owned by per- 
peaceaners sogeans attra” ose! y-nine per cent. of the eases the 
Virginia tax-payers would be utterly unable to produce said bonds ; 
that by another act of said General Assembly, approved January 
21st, 1886, it is provided that the tax-payer undertaking to prove 
said tender’shall not be allowed to introduce expert evidence to prove 
the genuineness of said coupons, and all that have been issued 
under ¢ ither of said acts are engraved only as said acts provided they 
may be and are not signed manually. 
Pherefor said tax-payers who cannot produce said bonds will be 
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rrenat 
i? . a . ~~ i} 
Le O1ice?s ure riiit 
nt ‘ ~~. | ss S 
igainst them the pront 
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} 1] 
coupons will be too small to in 


will be impossible for tl 


} 


very limited cases In 
That the supreme court 
In the wit 

to be produced ane forbiddli 
acts and not repugnant to Ul ISU] 
that therefore, if the officers of said State are permitted 
said act of Mav 12th. 1887, youl | 
which they had a right to expect 

chased said coupons, but 

Virginia’s tax-payers at al 

ertv in the same will bi 
and aver that in any event, unl a3) 
hereinafter prayed for, they will lose : creater than $2,000 
Your orators charge that if said act of May 12th, , 1s enforced 
the reclamations made upon them and which they will have to pa 
will amount to more than $2,000, and if it is enforced they wil 
unable to sell anv more of said coupons so purchased by them, a 
the loss they will thus sustain will be far more than $2,000, exclu 
sive of costs and interest. 

Your orators would show further that there are in the State of 
Virginia about one hundred counties, cities, and towns, and that 
there is a treasurer and Commonwealt! ach, but they 
have been compelled LO prese nt thi 1 ast Vy at they have 
not yet been able to ascertain the name of each, ich names they 
pray they may be allows d LO isert In this bill when they ascertaln 
them. They are informed and eve a SO charge that the Lreas- 
urer of each county, city, and 
to each Commonwealth’s attorney the name of ev 
at once to institute the suits provided for et of 
1557, against persons holding coupon 
well as against all others; and they are | belteve and 
SO charge that in every case ili W hi t tenders of coupons have been 
made to the auditor of the State, who is Morton Marve (and many 
have been made to him), the said auditor and Hon. R. Ay rs, 
who is attorney general thereof, are about to institute the suits which 
said act provides for their instituting, whereby all coupons waich 
your orators have sold to Virginia tax pavers will be condemned as 
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spurious, although they are all genuine Coupons issued by the State 
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COMPLAINANTS, 
By WM. M. ROYALL, 


Lhe 7 Nolicitor. 
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STATE OF VIRGINIA, | -r 


- lb ; 7 
1 ‘ 7 Lal " 
‘ Luu Ui Bicitiitvitu, : 


James P. Cooper, being first duly sworn, deposes and says that the 
allegations of the foregoing bill are true to the best of his knowl- 
edgy and belief 


JAMES P. COOPER. 
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The foregoing order is endorsed 


executed Aug. ol, “87, by deli 
wealth’s attorney of Fauqgui r Col 
Jno. H. Overberg, spec. de} 
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Z4 EX PARTE: IN THE MATTER OF RUFUS A. AYERS. 


} | te Pere S By » 1] a ae a | 4 »] | . 
lhe afiidavit of Wm. L. Rovall and the exhibits hiied there- 
' 7 } . ; { ri. sale . — . : ‘ is 
9) with. referred to in the foregoing order, are in the words and 


JAMES P. Cooper, H. R. Berton, ef al 


y r> ,% . . .. . mn os - oe ’ ; } — . ? 
Wm. L. Royall, being first duly sworn, deposes and says that he 
? . hy . ‘ 41 ; | : ‘ , 
is solicitor for the complainants in the above-entitled cause: that 
\ ’ 5 > - . ’ }e ‘4 : i] ** . + . ~ + ¥ | : " . 
Mrs. | ‘ Stridilng and | 4 otrotner are residents or the counts 
. . : ’ . 4 ° ae ] ' } es ] he 
of Fauquier, in the State of Virginia; that they tendered to the 
. 7 . . . , , 
Lreasurer Ol fauquier county, In payment of taxes due Dy them to 
| £ " : %. 'y . ] . . } “ . : thn fo, } le 
the State ol Virginia ior the veal LOSov, coupons cut Irom bonds 
, , ‘ * . j ] ° & , , . , . ry bd e , 
issued DY sald State, Which coupons bore the contract ol said State 


that they should be received in payment of all taxes due to her; 
hat John Scott is the attorney for the Commonwealth for Fauquier 
county, and that it appears by a certified copy of the restraining 
order made in this cause, hereto attached, that the said Seott was 
duly served with a copy of tne same on the eleventh day of June, 


has received from Mrs. 
| to her by said Scott, and also 

| 1 from C. E. Strother, together with a 

40 notice addressed by said Scott to him, from which it appears 
that both have bes I sued by said Scott under the act ot the 
Virginia Legislature, approved May 12th, 1887, in violation of said 


. “~~ ' ’ = ; } ee . 
Athant nas aiso recelved the i@tters, hereto attached. trom a. : 
5 , , oe , , A , y ’ i . 
Payne and Edwd P. Turner. which show that the said Seott has 
co } . 2 — nll } Py 
yioliated the said order DV suelIng each ol the th). 
WM. L. ROYALL. 
Subseribed and sworn to before me this 20th dav of August, 1887. 


JACKSON BRANDT, N. P. 


The exhibits filed with foregoing athidavit are as follows, viz 
MARKHAM Sta., Aug. 17th, 1887. 
Mr. Wm. L. Royall : 

[ enclose you notice received to-day from Warrenton, as you 
promised me when I purchased coupons of you last fall “to hold 
me harmless & provide me legal protection, in case | was in any way 
molested, free of all cost.” 

Now, Mr. Royall, I don’t know what todo; so write to you & hope 

you will have all made right for me. 
4] With the hope of hearing from you very quickly, 
Yours most respectfully, M. C. STRIBLING., 


On agg 
i nee i relia lt. a,” iy Dt io ae 
# 7 


me 
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EX PARTE: IN THE MATTER OF RUFUS A. AYERS, 


To Mrs. M. C. Stribling 


bho 
~ 


You are hereby notified that I s » the name and on behalf of 
the Commonwealth of Virginia the circuit court of Fauquier 
county, on the 6 day of Sept S87. for judgment against you 
for the sum of one hundred d twenty-two dollars and nineteen 
cents, with legal interest ther m the 1 dav of December, 1886, 
being amount of taxes due by \ » the said Commonweaith fo: 
’ ' +? , ‘ : ; ' ; 
the year 15586 still remaining u | for the payment of which 
(otherwise than for identification a1 rification) papers purporting 
to be genuine coupons of the Com wealth have been tendered 


‘.) 


+ 


Wm. L. Royall, lsq 


DeaR Str: Please examine tl 


at once you W1 


Y’rs tru 


i. Strot hel 


160G. 2. U 


You are hereby notified tha 


of the Commonwealth of Virgin! 


—_ 


for the sum of sixty-three dol! 
est thereon from the Ist day 
taxes due by you to the said C 


remaining unpaid, and for 


} : ’ . 
county, on the 0 day oF septen 


for identification and verificat! 


coupons of the Commonwealth 
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i 
oO 

iat 


’ v « id 
Vi motion, OT taxes and certain 
] 
{ iyment or wh papers pul 
: ‘ ‘ 
t , 
, 
}} ' mmonweaith have peen tend- 


s] , ° ’ ’ ’ se 
i@ enciosed notice DV Commonwealth s 
<\ \ Lé me what Lamounts to & 
; , . : fry | " ’ . /- ls sa ele 
is Lnswel Liv W eXpliclitis 
| } ’ } . 
, yyy ’ ry? | Bata: 
| 1} ; i? COU! »>\ rept uy 


A 
, | \ 4] , } 
. 2 ntine nameand on vehati 
j . 
ve the ecireuit court of Fauquier 
| " , ’ . , P 
ei LOOod, TO] UGaguvell avalos Vou 
; ; aS as ' 
irs and ninety cents, WIth legal Inter- 
' ¥ : , 
Ol Decetm ber, LSS6, peeling amount -° 
‘ " . + “4p 
ommonwealth for the vear 1SS6 still 


pavment of which (otherwise than 
on) papers purporting to be genuine 
hay eb en tendered 


a 


See act of Assembly of Virginia, approved May 12, 1557, entitle 


“An act to provide for 1 


] 
| 
he recovery, by motion, of taxes and 
I 


45 certain debts due the (‘ommonwealth, for the payment of 
which papers purporting to bi renuine coupons of the Com- 


monwealth have been tendere 


P 
JOHN SCOTT, 


; , - = 
(ommonwealths Attorney. 


TER OF Ki US a. AYERS 


WARRENTON, Va., Aug. 18th, 1887 


notice of the Commonwealth's 


‘ & ’ 

- . . . . as , 
atto. that he Will Move for judgment against Mi Harrison, who tend- 
ered COLL! ry Wide! NI) { Ope4rs Lathe i} toy 

} ' ees : % | : 

TOT Live hpression Loat rhere wasa truce untill the contempt 
‘? , 
| 17 } . ’ ’ Ts - - : ar 
CASS Shiai have peel Qisposea O1 a] Thy pression e correct, IS 
2 , Be « . ? . i ’ P . 
not this sult a violation oF that truce 
, ‘ ._ «@ 
presume you Will have the treasurer and Commonwealth’s atto 
| . . , : 
oDrouctil i be ore luda Bo (1 it CO} 61) ; 


Verv truly vours | 8 PAY ae 


You are hereby uotitied that I shall,in the name and on behalf of 
the Commonwealth of Virginia, move the circuit court of Fauquier 
county on the 6 dav of September, 1SS7, for judgement against 
44 ou for the sum of two hundred and forty-four dollars and 
irtv-one cents, with legal interest thereon from the 1 day 
of Vecembel LSS6. velnge amount Of taxes dui DV you to thie Sala 
Commonwealth for the vear 1SS6 still remalning unpaid and for the 
payment of which (otherwise than for identification and verification ) 
| . 
papers purporting to be genulbe COUDPONS Ol thre (comm nwealth have 
: ‘ 
been tendered 
See act of Asst mobi O} Vireo Nia, appl ved May 1?. ISS7. entitled 
‘An act to provide for the recovery. bv motion. of taxes and certain 
debts due the Commonwealth for the payment of which papers pur- 
porting LO by renulne COUDONS OT} e Cominonweaith have been 
. i 


tendered 


JOHN SCOTT. 


; oo 
fi ; . ) 
Commonweal s Attorney 


, VA, 20th Aug., 1887. 
DrAR Str: | have just ree’d notification from our county cireuit 
that suit will be instituted against me for the amount of taxes due 
the State, which | offered in coupons this spring. ‘The circuit court 
will hold its session on the 6 prox. I write you for instructions in 
ny case Will it be necessary ior me to attend the court 1n War- 
renton on the 6th, and what steps s! L take 


Very resp’) | EDW’D P. TURNER 


- 
= 
~ 


i) Circuit Court of the 


JaMeEs P. Cooper, H. R. BEETON, 
M. Cuinnery. F. P. Leon, and W.G 


Morton MARYE. 
Treasurers of Counties. C1) 
Commonwealth Attornevs of | 
; . ‘ an 
State whose Names ( umplalt 
may he Discovered. 


Upon reading the bill of th 
Morton Marye, auditor: R. A 
every treasurer Of a county, city, 
and each and every Commonw 
town in sald State be restrained 


’ 


sult against any person who has ten: 


recelv: able COUPONS Wn payinel 
vided for and directed D\ 
proved May L2th, ISS7, deseribed 
attached thereto: and that each 
and ge be restrained from 
force and effect until the furthe: 
that the motion for an Injunet 


thre act 


ing at the circuit court of the Unit 


on the first Monday in October 
gen ral of the State of Virginia 


move the court tor an eartiel he te 


notice to the SoOrecitor of the 


COPY Ol this bill and of this order 


Ol the State QO] Vireinia within 
June 6. 1SS7 


A true copy 


ry. 
este 


The foregoing exhibit is endors 

Executed this Lith day Ol 
scott. (‘ommonweatth’s attorne 
defendant, in person, a true copy 


A cr | Ax 
Teste: 


Auditor, R. A 
r 


r. J. Burt, H. J. CHINNERY, W. 
VW MOLES TON 


\yers, Attorney — thi 
ind Towns in Virginia, and the 


ounties. Cities. and oe in said 


have Leave LO t isert as thev 


yers, attorney general, each and 


wh inthe State of Virginia, 
attorney for a county, Cltv, or 


iWotn DOPrinhglhg OoTr Commencing any 


ie State of Virginia's Lax 
taxes due to said State as pro 

L egis! iture of Virginia u})- 
the bill, and of which i COpY ls 


nd all of said parties, their agents 


} 
Ing any act to put said statute into 
, +} ha yy “| ' 
Mt Lie COUPT anda iS OTrTaeret 
, 
bis Cast b set down fot he il 


’ 
’ +] ! ’ } 
eitner of the dadelendants may 
Lt? ereo!l aiter ten davs written 


HUGH L. BOND, C’t Jud¢ 


7. . j 
\ Lhilbn-hnamed 


M. F. PLEASANTS, | 


\ ISS; 
¥ 7 y ‘ 1? , t . . , i} . | 
’ : >’ > > ’ ’ . > +f vy. : ** > . , ’ . 
Honorabl I] + y i) ; | ... ee ete L?i ‘ ' CITCuUult COUT ()i Live Prive 
\ . . " ’ " ; 
‘a, Fs t 7 ‘ thy : © ;% . .% .* + \ . . o« , ’ 7 
‘ Lk LCS id)T iit eis t rt) (iis ri {}e iIPgeity al. atk thy « Ccourt-Do st ae 


Rj } LAN 
LICHOINnOGnG 


— ) it ta] = ;, 

May it please your honor: In compliance with a rule issued by 

. ; . . 
, , " 
your honor against me to show cause before your honor, at the court- 
| n) R | | a3 nel » t] *P)s | lay 7 ~ aad mi} . ISS7 “7 } U's) 
lOUSE i richmond, on the 22nd adav oj} meeprlei der, (,. at eleven 
hall wal f 4] iv : hase ’ 

‘ : . ‘ ; ' ¢ sua ’ '» ° : ;% : + > ‘ r sis core . . sy 
oclock a. m. of that day, why I should not be attached for contempt 
. 7° + . . , ° 
In aisregaraing a certaln restraining order oft your honor. made 10 

> 7 ’ 4 > 
Live ( 1us 3 = Looper. H I 13 ‘ »? ] Burt eT ais is, Nlorte 
: | ‘a 
Marve iditor, &e., R. Avers, att’v gen’, &e.. « s. on the 6th day 
, , 
. ’ ‘ i , 
of June, 1887, | appear now In yout nor’s eourt and submit this 
, 
> 
. | 
papel WHICH COULAINS MV answer to tne sald rule. 
\ 1} } . y? y +, ' Sates rel Tatu } y) ( . 
Wil eULIU0L S&S Ics re Lbitiy’ ‘ (ciel Cot Wai tit tiie ils OnjwmMmon 
vy 1+] zi ’ ‘ , +] ‘yey ; : . ' ] 
ti We 5s €ALLOTnHeY ) Lilie COULLY OO} LuUdGule!l oO aiscnarve 
, oe ; ‘ | 
cert n autes 1th) ] SOU IDO me as one of the Common 
; 
; y } 
wealiln S al nevs of the State of Vireo la. DV a Statute ot the Leg- 
' ’ -_ } 
miatur npDprove D\ thie L7rOVe!l } \] ivZth ISS, which 1 its L4th 
SEC} O}] | Sa I | { ‘ ‘ ~. | Lif »\ 1rh\ Oi I { it a peniii \ 
; . 
f ‘ ; i. ir I " " " ; _ : 1, I } i 
O} ot iess l f Mmared nor more ikl) LILVeE ae irea ao irs 
j " .* 5 } ies , ’ : ] ’ ’ ] | . 1} 

As your nonor well KNOWS, iT sa principle, recognized v\ pub- 
o ’ . — ie ] :+* > wes 4] : : j . , i” Soke i } ; 
i1ICISUS O| i ec] MOUDLTIeCS aS tilt hMOUNGALION OF DOLILICal IIe 
] , } . ; } } 
that a < en ‘ supyer Y al ict enjoined upoh Him bv the 


state 18 covered DY the panoply otf the State, and Is exempt irom 


} By a intel 
every aegree OT personal responsibdliltv except to his OW sovereliglh. 
‘ . ; ‘ ‘ 
, ; Res Shae , ae ¢ 
Asa State can a oOniy througn the agency Ol individuals, this 
> : +, > 
immunity 1s necessary to enable it to preserve itself and perform its 


plication of this public law occurs in the 
hist ry of the United States in the case of the State of New 
LS York against McCloud, a British subject, who was released 

from prison by the direction of Mr. Webster, Secretary of 
State, ordering a noll prosequi addressed to the attorney reneral of 
the State of New York. It was a command of the political power 
ad lressed LO the judicial power and was based Ol) the fact that 
McCloud’s action hed been adopted by the British Government as 
one performe ad | DY 1ts authority. (Webster’s W orks.) 

The eo . of exemption referred to applies with all its force 
to the States cf the Ameri in Union and to their as vents, for these 
States are sdmitted to be bodies politic in thi highest and com- 
pletest sense of the words. (Poindexter vs. Greenhow, 114 U. S. 
R.., page 235. 


~_ 


But it is made a condition to enable a defendant to avail himself 

' the exemption that “it is necessary for him to produce a law of 
the State which constitutes his commission as its agent 
rant for his act.” (Jd.) | 

With this condition I comply now by directing your hon- 

49 or’s attention to the law of Virginia, before referred to, and 


and the war- 


*, 


— te 


EX PART IN THE MA | Ss A AYERS Z 
: s] > ..-3 ie ~ } ~~ , 47 " ‘¢ *T*) , 
ro the ofa section, which S itt “t werds Che proceed lng 
, , , ’ . . . ” . 
Shbati be DV moon 1n the name oF the Lom monwealth on ten davs 
tien ane hall he 1 Baeai "7 »r) mr) yy? ) bu #] error? . > +] 
novice and shail ve INstituted ana prose Ca OV Lie ALLOTHeY [or toe 
. , * ° le} + } yy . . ; —— 2 Ms 7 . } | : 
. ommon we Litil Ol tne COUDLN i>] ‘ ri) Preciotl IT) Wiriieh tie DOroceeq 


ing is, or, if it be instituted by direction of the au 
accounts, in the circuit court of the city of Richmon 

This act of Assembly was passed obviously with the design to 
induce the holders of tax-receivable coupons to submit them for 
identification and verification as required by the previous act of 
lanuary 14th, 1882, the condition upon which the Commonwealth 
allowed her treasurers to recelve the e UpPONns for taxes. 

This law has been examined by the Supreme Court of the United 
States in Antolin Us. (Greenhow and it Was decided by that final 
arbiter to be in accordance with the Constitution. (107 U. S. h., 
page 770.) 

The statute to which I have referred in justification of my 

50 acts, being designed simply to render a previous s‘atute effect- 

ual, must be regarded as equally constitutional with it, for 

the means are appropriate and therefore ought to protect me from 
the censures of this court. 

But in a very high quarter it Is cont nded that it the State law 
whi ‘h the augent or otheer obeys ne SUDS* ent! V hel LO be uUnconh- 
stitutional by the court irving the caus "it las it nullity ana 
does not protect the officer from penal consequences, for only thos 
laws—such is the doectrine—-which are decided to be constitutional! 
can be regarded by a Federal! court as mans lates Oo! the State, an 
unconstitutional law, or such as a majority of the court may choose 
to say is unconstitutional, being but the unauthorized act of the in- 
dividuals who compose the State government. 

Thus is a State separated from its government without which 11 
ceases to be a State. 

To enable the learned judge s to reach this eccentric con- 


a 
. 


— 


ol clusion it was found necessary to define a State to be “ an 

ideal person, intangible, invisible, immutable,” and incapable 
of wrong or error. (Mr. Justice ere in Poindexter vs. Green- 
how, page 291.) 

Thus, by the astuteness of a lawyer, a State is transformed into 
a mythical personage; along such strange lines does the judicial 
imagination sportively wander. 

From what source that definition of a State of the Union was ob- 
tained is not known to me, but certainly it was not obtained from 
the Constitution and laws of the United States, the only lexicon 
which this court will consult in a case which so deeply concerns the 
highest franchise of a sovereign State, the liberty of its citizens, and 
the obedience of its officers. 

May it please your honor, a State of the American Union Is not a 
myth, but is a living corporation. It is composed of a collection of 
individuals inhabiting a defined geographical space, with a govern- 
ment and laws to organize and impart to them the characteristics 

of a body political, and which maintains constitutional 
52 relations with the Government of the United States. 
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Thus defined a State 1s tangible, visible, mutable, and is capable 
f doing wrong and committing error, as the secession of Virginia 
t| tr h section will doubtless 
prove to so loyal a citizen as Mr. Justice Mathews 

The fourth section of article 4 of the Constitution provides that 
| | guarantee to every State of the Union a 


States of sout 


a 


the | ed States Snali fu 
republican form of government.” ‘To convince your honor that 
this cuarantyv has been complied with in the ease of Virginia I have 

| 
hut to refer to the re-admission of that State into the Union after 
the close of the civil war with a constitution accepted as republican 
by Congress That was an act of the political power; it binds al 
and this court cannot controvert or annul it. 
tg 


Your honor will take judicial notice that the republican constitu- 


tion of Virginia, accept d Dy Congress and cuaranteed by the 
53 U | States, created a government of the people of Virginia, 


who are the State of Virginia, and that its government must 
be presumed by this court to be conducted in accordance with their 
wishes and by their commands. Its acts are their acts. They bind 
in conte mpl ition of law as much as the acts of any deputy Cah bind 
his principal. ‘This presumption of law, not the Supreme Court In 
| MOLT power seeking LO subordinate the States to 
ts absolute dicta, can break down or set at naught. Particularly is 
this true in this deplorable debt controversy, out of which this con- 
lem h n—a flower grown from a fetid soil—so 
interesting to everv intelligent mind in the United States. It is 
known that over it the State of Virginia, or, to speak with a stricter 
propriety, a majority of the political body, has passionately taken 
jurisdiction, moving Its representatives as puppets and dictating 
H4 if this reasoning by correct | conclude that. whether th 
et of May 12 be considered constitutional or unconstitu- 
LIOHAL, 1t IS equally the act of the State of Virginia, and that I, its 
command d accent and otheer. am notin contempt be CnUSE when 


— 


prraece in thre dil aA ot contrary ord I's have vielded obedience 
to my natural sovereign whose bread | eat and whose laws | have 


sworn to obey whenever I act as Commonwealth’s attorney 

The State which directs my official conduct is, by the law of the 
civilized world, responsible for it, and to the State of Virginia I refer 
your honor as the responsible party 1n this case. 

Arraign Virginia before your judgment seat; visit your penalties 


But another deduction may be drawn from this reasoning which 
it is well not to overlook in this place. 

[f it be true, as a constitutional proposition, that all the acts of a 
republican government are assumed LO be the acts of the State, and 


} 


that this ruling of the Supreme Court is, indeed, a blow struck 
55 at the soverelgnty of the people of the States, itisa logical 
consequence that when a Federal court taxes jurisdiction of 
a State officer it thereby assumes jurisdiction of the State itself. 
To hold otherwise is to evade its eleventh amendmentand to treat 
the Constitution with contempt. 


_ 


EX PARTE: IN THE MATTER OF RUFUS A. AYERS. ol 
A single consideration will set this truth very clearly before your 


If, by afflicting the agents or officers of Virginia with imprison- 
ment and confiscation, the Supreme Court can succeed in forcing the 
reusurers to accept coupons without verification and upon simplk 
tender, upon whom, I ask, does the consequence fall? Not upon 
the treasurers ; not poll the Commonwealth's attorneys The con- 


- 


1} 


sequence falls alone upon the State of Virginia, whose treasury, by 
this means, will have been bankrupted by unconstitutional action 
of the Supreme Court. The Supreme Court needs not to be informed 

that behind those treasurers and these Commonwealth's attor- 
ob neys the State of Virginia stands to be affected by all the de- 


cisions against them 

Through all these mazes and crooked paths Virginiatis,the party 
whom the Supreme Court is seeking to reach ; that State is the gam 
they are hunting. Although the only party in interest, Virginia is 
ly 

2 5 ' } - ’ i ~— ! . . +} . »s } , 
lorvids a State to be sued il) & Fed rai court UY) ali (MalVidcual, AWK- 
wardly stands in the way. No other reason can be assigned for the 


’ ] | . } } 
not a party LO the record. pecuuse the ele venth Amendment, Wile 


. ) . ‘ ‘ 
OMISSION to stand her at the bar of the supre me Court. Surely vour 
. +7 . . , j 2 os j ‘ . 
honor will allow that this Court, because it 1s forbidden to entertain 


’ 
, 


a sult agalnst the State of Virginia, cannot therefore lay violent 
hands ou me. A defect of pows r over the State is now a Prat ol 
powe r over the citizen. 
This defect of jurisdiction significantly suggests that when the 
States fashioned the Constitution the did not design to conter 
upon the Federal court that Jurisdiction, and it affords strong 
ay) SUpPport to the opinion that when the Constitution declares il 
State legislature shall not pass any law Impatring the obliga- 
tion of contracts it did not mean to include contracts made by the 
State itself, which, as a body political, it had the election to pe rform 
or nol according LO the dictates of its morality. 


If, finally, it comes to ve decided—for this great question is 


' 
. 


vet in a state of flunctuation—that :) eds ral court can cons 


LILULION- 
ally step between a State of the Union and its officers and agents 
and absolve them from obedi nce to lt a most tatal blow will have 
been struck at the existence of the States of this Union. 

The clouds will have begun to gather and preparation made for 
those evil times which prognosticators foretel- ire ahead Ol this \re- 
public. 

The States called this Union into existence, and from hay ing been 
the massive pillars of a Federal system they will have sunk down 

into the degraded vassals of the Supreme Court 
os Your honor will be pleased LO take notice that this I deral 

Union, designed and constructed by the fathers of the repub- 
lic for the habitation of a free people, may be destroyed as effectually 
by rat consolidation of the States as by re d-handed secession. When a 
stretch of judicial power is proposed which, 1f successful, must pro- 
duce that result, surely, by this court, for that reason, it ought to be 
condemned as unconstitutional; but if your honor shall reject my 
aurgumentsas vain and illusory and shall decide that I have acted 
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in contempt of your honor’s authority, I am here to abide the con 


sequences of your honor’s « Sspieasure 
All of which is respectfully submitted 
Richt Pept mbet 22 1, 1SS7 
JOHN SCOTT, 
{ pealth’s All tor Faua rer County, Virginia. 
99 \ th v, tow cireuit court of the United 
Siates for the district aforesaid, held at Richmond aforesaid on 
the Z4ti Pe} SS7 ' 
iAVERS |? ( »} it } 
ist In Equity. 452 
Morton Marye, Auditor, & al. } 

Upon motion oO} the complainants leave is given them LO file il 
second amended bill, which is accordingly done, and upon reading the 
same it is ordered that John R. Turner, clerk of the circuit court of 
Fauquier county, Virginia, his agents and attorneys, successors and 


ad 
- 
~ 
* 
— 
oe 
—? 
a 
ao 
as 
— 
ne 
oun 
ne 
- 
© 
~ 
~- 
~ 
—! 


estrained from issuing any execution upon 
the following ] \dgemi nts entered by the eireuit court of Fauquier 
county, at its term for September, 1887, to wit: 

| ainst Jas. R. Green, Thomas Iden, Martha 
A. Anderson, as guardian, Martha A. Anderson, and as guardian, 
Rovall. Marv A. Hamilton, Ann E. Shumate, E. J. Shumate, 
- G. Shumate, George H. Lewis, John G. Cooke, W. L. Childs, 
J. KE. Armstrong. Charles B. Skinker, committee of Thomas Smith, 
B. B. Turner, C. K. Harrison, M. B. Mellhanv, James k. 
Skinker. E. P. Turner, H. De Betts Norris, F. W. Maddux, 

MI. C. Stribling, E. T. Holton, C. M. Strother, G. T. Strother 
& C. E. Strother, F. R. Welsh, Robert Murray, W. H. Strother, adm'r 


7» . * } ? 
» 2 ' 7 . 4 . 7 e . : 
_, ‘ iis Sine same are Seu. OUL ANG 
, 
: * «s+ vw ?» 
i] I ( eX ‘ ‘ CTeCLO ttached ul Lil 
; } 
‘ ne - ! CT OPUcreqd i t hi iM 

| i . } >? { 
\\ ‘ \ ¥ er, his agents, attorneys 
~ ~ ~ ‘ t CV \ . rT { ’ 
~ . ~*~ : os 
\ VY GOACCULIOI \\ i 12k mive’ 

i ‘ ‘ Li .* ‘ i> rE t's —h6<e 
\\ “ ' nV AHeE « it Mai ~ 
so? 
~ ‘ t 
>> ° 

HUGH L. BOND 

; 

é é i 


. > ’ ,} > 1 ¢ } . : : | 2 . > ’ iv . . 
Executed this 3d October, 1877, by delivering to Jno. R. Turner, 
| 1 : >> ’ ’ . >>? : i? | , ri . > ] »% 4 4’ 
cierK cirecult court rauguier Co., & Nob { \\ oitacre, sherifti ol I au 
a. \\ . e ¥ “res 
. SCOTT, 
[/ “S Marsha 
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(}] Second Amended Bill PR, ™ ae 


cP . ne , | : . . : } i. .% : -* ‘ \ . 
Circuit Court of the United States for the Eastern District of Virginia 
. , vey 1» . j 1? |), ‘ / 

JAMES (COOPER, | » DEETON, ¢ 
— ‘ — . j = 
Morton Marye, Aud : 
| ’ , 7 4} 
lo tne nonoravie Judges LHne;re 
‘ 7 — TTT LT } ; ‘+> te : »s > ¥* . — .% or ‘ . ’ _ . 
' mimMaihine, sinew eeeae YUU VOUT rs} rs James 


Cooper, H. R. Beeton, F. J. Burt, H. J. Chinnery, W. M. Chinnery, 
KF. P. Leon. and W. G. Woolston. by this their second amended bil] 


, 1 + r : . . 
mied DV leave ol the court. that Lnev reter to ind \ddOpDL aS part of 
hs a wi i ae a es ie ‘bs a 
this amended bill then original vO i thelr orst amended Dili 


hled by leave of court on the 28th day ol JULY LSS, 

Your orators show that John Scott is the attorney for the Con 

monwealth of Fauquier county, Virginia, John P. Turner is clerk 

ot the circuit eourt of said county, and ik yD rt Whitacre Is sherifi of 
sald county. 

Oy? That on the eleventh day of June, 1887, the marshal of this 

district served upon the said John Scott a duly certified copy 


ippear by this return ono iT} this cause 
That thre said John Scott, after the service thereof and notwith- 


} ° , . ‘ e 
standing the same, in violation of the terms thereof, instituted suits 
: . : ’ 
In the eireult court ol auquiel COUTILS t Hst a HNuUIMDer OT persons 
} . } : 
residing therein, under the provisions of the act of the Virginia 
be : 
islature, appr May 12th, 1887, par . ¢ out in th 
CCIsSLa re appl Ved ALa\ i ariy se i L} ai 
, > , ‘ 
original bill, to compel payment b f taxes alleged to be due 
\ preke A 
y > 
to 1 State of Virginia, each sald persons ha y tender 
4 4] j \ . 
Davi nt LHereodt Il nes \ : - iX celvad coupons 
. _ > _ . 
‘ ii | ( 2 ‘ ‘. rit We i Sit \\ ’ I i ow («US i su  s ‘ 
: } ‘3 , 
. L4 t ’ = Ji ; ‘ a _ = a ‘ = ‘} ‘ | ’ 
] VY Dis sald WACS 
: 
\ aP  F , + >, 4 5 ‘ * be . * ® 
*’ Gi :? : . 4 4 : | ‘ ca 
» ‘ % >> , : 
ane COUNTY, ALACHUA 3 1 mark ‘\ i. IK. SHOWS | 
. y ‘ 
each OF sald persons a i ait irom ¢ 
Vy rators woutd tur » © = Sery : wT) 
— . 
Salad persons Were returnadie on [ ' r oepl 444, and 
. . : , . ; > a 
Laat ON fT itLaav vour orators Seal fy. GIy. Lab pde } ittorne,\ 
. . . 5 ' 
At-lLAW uy quaihed to praclic Sala urt, to present lo said 
;, . * ; ads ' ; , , : “> 
COUTLE A GULV CEPLITNCU COPY OF \ ir Ol : rst Amended DLL herein, 
7 7 » » . 
nauliv certihed copv of the restrarmimg rder, above mentioned, of 
: ; - = ‘ ; } : “>*>.) 
June Oli ISS;, and dulv certified cop Loe order oF the Zod of 
_ y , ’ ." » " 
August, [S5,, commanding the said John Scott to shew cause why 
— ' . “ 
he snouid not ve attached mor contempt in viomatng said restraining 
» of “a hail — \ , ansew al — * 
order, and the said Campbell moved said court Upon Sild papers to 
o . > 


* » ¥ ] a . f - P . 
Xt term OT Salad court, notwithstanding 


-_ 
— 
od 
one 
a 
~~ 
a 


continue said causes t 
, 


which the said court overruled said motions and proceeded to and 
did give judgment against each person mentioned in said Exhibit 


pd 
D —-{ 
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W. L. R. for the amount de manded of each. Afterwards the 


(4 said Campbell moved said court to set said judgments aside 
and grant a new trial in’ each ease, and moved, further, that 


these motions for new trials be continued to the next term; but the 
court overruled the motion to continue said motions to the next 
term, and then overruled the motions for new trials. 

Your orators would. further shew that in entering said judgments 
In contempt and defiance of the order of this court perpetual liens 
have been established upon the property of the persons sued, which 
will cause such of sald Persons as have bought their Coupons Irom 
your Ooravors to de mand nade MnIty irom your oravors. 

Forasmuch, then, as your orators are remediless save 1n this court, 
in equity, your orators pray that the said John R. Turner, clerk of 
said circuit court of Fauquier county; Robert Whitacre, sheriff of 
ead counTLY, and John Scott, attorney ror the Commonw alth of said 

county, be made defendants hereto and required to answer the 
bo same, but not under oath: that the said clerk be restrained 
and enjoined from issueing execution on said judgments, and 
‘that said sheriff be restrained from levying or putting in force in 
ail) \ Way any ¢ xecutions which Pit \ have been or nay be issued Ol) 
any of said judgments, and that the suid John R. Turner, clerk, &c., 
be required LO produce ay fore this honorable court the order book 
and the minute book of the circuit court of Fauquier county for 
September, 1887; that such proceedings may be had as will remove 
from the titles of the persons named in said Exhibit W. L. R. all 
cloud upon the Same. 

May the U.S. writ of subpceena issue; and your orators will ever 
pray 
COMPLAINANTS, 

By WM. L. ROYAL, Sol 


~ > OF VIRGINIA, Ris ie 
rATI — 


,* ° ; 
f ity O} Richmond. } 


This day Wilham L. Royall personally appeared before me, A. 
b. Guigon, a notary public in and for the city aforesaid, and 
Ob made oath that the allegations of the foregoing bill are true 
to the best of his knowledge and belief. 
Given under iny hand this 21st day of September, 1887. 


A. B. GUIGON, NV. P. 


In the Circuit Court of Fauquier County. 
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O7 Same vs. James R.Skinke! Re COR anes eee 
Same vs. k. P. ‘Turner | eee apr 19 76 

same vs. H. De butts Norris baecie . ; a eed 7 14 
Same vs. Fk. W. Maddux Ba ne 
Same vs. M. C. Stribling a inside ahtiaienacepinin 
Same vs. Kk. F. Holton. ae mislia o« tniesen # eiaii 132 70 
Same vs. C. M. Strother ) See es an ere 5 85 
Same vs. G. 'T. Strother & C. E. Strother pidi aici shat 63 90 
Same vs. F. R. Welch. ---. oro! SanOene, 69 77 
Same vs. Robert Murray ‘ : peste nm ae 30 10 
Same vs. W. H. Strother, adm’r of John R. Strother. _-_- 12 60 
Same vs. Fannie Combs --- See Bo. Or 12 60 


| certify that judgments were rendered by the circuit court of 
l'auquier county Ol} 6th day of Ss ptem ber, 1SS7, nn each of the 
above cases for the amounts named, with int. on said amounts from 
Ist December, 1886, to said 6th Sept., 1887, & on the aggregate 
amounts from said last-named date until paid, & costs. 

The defendants not appearing in either case. 

| further certify that said judgm« nts were founded Upon notices 
similar to the following copy in the first-named case, varying only 
in names of parties and the amounts 


is Copy ‘3 \ ein, 


“'To James R. Green 

“ You are hereby notified that I shall, in the name and on behal! 
of the Commonwealth of Virginia, move the circuit court of Fauquier 
county, on the 6th day of September, 1887, for judgment against 
vou for the sum of one hundred and ninety-eight dollars and ninety- 
two cents, with legal interest thereon from the lst day of December, 
1886, being amount of taxes due by you to the said Commonwealth 
for the year 1886, still remaining unpaid, and for the payment of 
which (otherwise than for identification and verification) papers pur- 
porting to be genuine coupons of the Commonwealth have been 
tendered. 

“See act of Assembly of Virginia, approved May 12,1887, entitled 
‘An act to provide for the recovery DY motion of taxes and certain 
debts due the Commonwealth, for the payment of which papers pur- 
porting to be genuine coupons of the Commonwealth have been 
tendered.’ 


“JOHN SCOTT, 


“Commonwealth Attorney.” 
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EX PARTE: IN THE MaTTI 


f 
- 
a” 

7 


at the court-house in Richmond. Virginia. on Saturday. the Sth d 
of October, 1887, at eleven o'clock, whv he shall not be attached for 
% 
| 


" ; ut ' ‘ ‘i iti 
, + ' ' ‘ 2 ; , . . ‘ | 
his alleged contempt of this court ln aisodevineg 1ts restral ne oracel 
made in this eause on the 6th day of June. 1887 


Executed this the 6th day of October, 1887. by delivering to J. L 


‘ 5 M4 
Giieaves, Commonwealth's att v of Wvthe county. the within-named 
aeien lants lt} person a true copy ~ ‘<del 
W SCOT] 


M4 
Complaining, shew unto your i ir oravors JAaAMeS | Looper: 
‘ 
’ } . > . ‘1 ‘] ;, 7. ’ 
H.R. Beeton. F. J. Burt, H. J. Chennerv, W. M. Chennery, F. P. Li 
| W. G. Woolston, by this thi imended b at 1 
+ } | } ’ ’ ry ? ; + | ' | 
rel l to and adopt thei {)i 7 ane : a ‘ a so cl i if ‘ | ~~ 
part of this 
+] ’ '% s ° ’ ’ i ‘ ‘ ' t 
irtier Compialaning, VOU Oa . ¥ ti ' L\ . - - 
tornev for the Commonwealth Io! IWLtV O] \\ VEL) I stil 
f Virginia: W.B. Foster circuit cour etic 
sere . y US LCI oo % ." ' ‘ ‘ PLal = i Li 
* ’ ‘ : 
and Isaac R. Harkrader 1s she of said 
—_ . P | ae . : ~ - 
io tbat the roliowlng-nam | ms who resid 2 unt 
} ’ | 
te. ci‘ rs | id) Live prop { ~ ~ } . ' } ; x 
} 
eceivabie coupons Ih paym Lf res que | tne \ 
; . ’ . ‘ . } a6 : 4b 1) / As ’ = ; 
LSoo, to Wilt: 2 2 Knegenh LT \\ Ippett, & | mwaie, J. ' 
' } rout . 2. ' | — , , — 
Cook. O. G. Wilkinson, S. G. Bruce, L. D. Harrison, R. L. Poag 
. » on - P anne i> i> * - 1] .* ’ ‘ a7 ' 
(‘o., Stern Bros., Maupin & Bruce, Rh. | lackwell & Co., Frank & 
+ 


(‘o.. H. J. Heuser. V. C. Huff, agent: E. H. Robinson, R. E. L. Hud 
die. J. H. MeGavock. J. H. Wilson, A. C. Whitinan, J. L. Copen 
auer. Jno. P. Copenhauer, D. H. Porter, Jno. M. Porter, Jno. A 
Bourne, Jno. King, W. H. Bollin 

That they were refused ; that thereupon the said J. L. Gleaves, att 


’ | 5.4 j } — . | j : - ~* 
ior the ( ommonwealth, Hovuued eCaci i Sald persons tha he would 
move the circuit court of Wythe county to render judgments against 
each of them for their said taxes, under the provisions of the act « 

2 - 7 Canton | 1887 ¥ 7 7“ 
March 12th, 1887, at its term for Se} oer, e sald act is set 


— oe + 
. - 
a ad -— ~~ 
ond — pa ain on 
, ow 7 
J i or ’ — 
: = 
o - 
—) = 
- ~~ om 
— a = , ; 
os ~~ 
woe — oumee _ 
_ -~ ques 
° “~ ons * ° a 
od — - = 
ae . 
~_ = + r, 
~ e- ~ . 
—_ j = > oe 
- om ~ - 
omne - _ ~~ ~ 
ie _—~ e - 
os - - er 
—_ : 
ee - — J 4 —— 
we - { . 
- - — — 
- — ~ 
. ~ r 
- ones - 
— - "= ~ j . 
aes --~- 
— - 
—- - 
~~ — n 
f [ 
~ » / - 4 
pn ~— ~~ 
a - > « - - = —_ 


one om oe 
ut - = 
~ oe _ 
- o " 
- - _— 


- a j > 
~ - ana ow 
. & wo ¢< 
c oil " * 
7S = = 
i = ie, 
2 . = om a 
f » - 
D ov nN dD = - 
"a pe 
~~ = & OC 
~—— - 3 bs 
’ — - J a 
- = . 
Dn > ; 
: ~ 
* - ve 
- » - . : 
a ¢ I. j 
. ~ " _ 
a _ 
a oo _ ’ “ 
- —_ 
; — - -~ ae 
one ” . 
at om @& ’ 
> 3 «Me 
- -m @d «2 


~ a 


ont 


LCOYALL 


| 


4 


WM 


— 


MLESSLO 


[A UFUS A. AYERS J 
aa { 1 ' - § ry y°T f 4) | ; ' ~ ‘ ‘| he r) |) 
= itt LPUil ft Li tit ‘ i ~ ti’ 4b OU I _ A 
\ | | 
‘ i i 
" > » , '» ry 
JAMES IP. Cooper, H. R. Berton, | } Ht. J. CHINN \\ 
' \ \\ 
\I ( TTINNERY | \\ ty Wo 
' . ) i? 4 7. 
Mio) ON \IARYE. \uditor i\ ' 1 ‘4 ! 
We msi Te ns >] Lt ounties { t ; ~ ' _ \ ro " > i 
] | . + > 4b 
L ommonwealttn Attorne , t}i t { _, i i »\\ ~ i ~ : 
, ’ ? ; 
State whose Names Complal 


" ,% 
} ° 
ling the bill of t nants it that 
; i reading pif teil Fi — ~ a i i 
Morton Marve, auditor; R. A. Ayer torne’ . \ and 
il ctl » Ct Lddait ‘ ' ' . \ ' j 
; - +% : 7 ‘ " Baan ’ . = ~ ‘ 
a iw @& Li Cas ire] ‘?i ct UU ‘ { i; i 
} | 
: . > +. " , ‘ 
and each and every Common\ rey CO ty, O 
" 
4 , 4 : ' 
. ; ; ‘y 7 oe ’ , 7 . ; rs? ; ’ " , 
LOW] ll) SIG Ot iLf Le ALO ‘ . tii Wl ise. VU iil 
? : + ’ ’ 
~ \ ‘7% acre ; . ; ~ | ; 4 
i tii \ tail clePidl is| tity s? ' i it] l ~ ' 
° ‘ 
Busan. ' ‘ ’ ryt ' 
\ Ble is tIA-PFeCOCTVil : Vili =f 
| wf . ] ] ; 
4 ’\) | : ’ . t ¢ ’ 
| i i{ is pPEOPN Tat i lO Bake ; ‘ ' = ire 
I - 
\ ’ ’ 7 \ 1°) ~ * ; ] : 
‘ i . ‘| thei roved ;\ . 4 } ~ vue ’ | : 
’ ’ P ] ’ : ‘ : 
i’ UT *r) 7,7 Fa ; 
’ : if | Pi Ph «as icvide i Liere ' ‘ ‘ : a , — . 7 i] 
’ , 5 " 
+ + . . '* , 
Lies, thelr agents and attorneys, be res ned from a to 
; j . i _ . 
i bas oa @ . 2 ; ' > ’ ; : 
] 4 <i i = ‘ iit? hore’ “ae ‘i 4 . i ‘ ilil ' (Fi 'f 
’ , . 
;* ” ‘ ' 3 » 7 , ’ 
court na Ss OPFPUCT I bil OO] ill [ ~ 
4 
. ’ we ay »ti’? ’ : vey Pe eY ’ ¢ : .% ; . : ~~, | ‘ 
‘ ‘tek aur yy i | i ' il ic | ' Phil ; i ~ 
4 } 5 
' ’ ’ ’ ’ \ Min : ’ ’ 7 : ‘ : 
‘ .i' i\? | pik’ 1} 1 ‘?} i ~ ‘i sat } 4 i} . | 
" 4] ™ 
; ¢ , ‘4 _ = " ; ; \ 
\ ié j i rive 4 Peli ~ ; ‘ : 
. " . 
§ * . ‘ , ’ ‘ 
| t i . | h4 e pe \ Ay ; ‘ ' 
; 
" 7 4 ; y . ” : . . ee ? 
‘ i ' Lbact ¥ S ‘3 { ; - . = 
, , ’ , 
’ { , : ' , Ff ? y\% ; 
‘ ‘i ; »\ ,at ta tict Large 1? ~ “= ; ‘ ~ r\ 4 i 
. 
. 4 ‘4 — . ‘~ 7 . . \ + : 
. ' Liat at ee | ie Z \ swia ' ) . « *% ' 
—_ , ‘ 
' ’ ‘ r? ;* _ 4 : ’ 
. 1 Lach VS chi vf tit iis 
| — 
eaaart iy ISS 
: + 
| a |? \’ 7 y , 
; 1 ' ) 
; | iy j >t ‘i 
, yr : . . 
\ i iat Turn 
+ 
rer . . : 
; \1 | ) \ \ 
i ae 
lest i i PLI ers 9 is ( 
SU > oO} j ] f | f j | "5 j f jet ~ 
4 ‘ . j rie ; Zi ; >» ; J j } 
ISS 
é 


Hon. Hugh L. Bond, judge of th urt | nited 
for the eastern district of Virginia, at the rt-house 3 
mond: 

The answer of J. L. Gleav tt | 
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ives, attorney for the Commonwealth for 

inty, Virginia, to a rule issued by your honor and served 
upon him on the 6th day of October LOOo/, rd ring hin to show 
cause at the court-house in Richmond, Virginia, on Saturday. thi 
Sth day of October, 1887, at eleven o’clock. whv he should not bi 
: ttached for his alleged contempt of 
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HUGH L. BOND. 
(Srenit Juda 


, . , , ; if , . a } . 
a ot? . .<? 7. + by feyp ur # ty, ° ' yy Tiina rio ’ ’ ‘o 
his matte} came on this dav to ve heard upon Uli ruie heretvolore 


Issued against J.B. MeCabe, Commonwealth’s attorney forthe county 


of Loudoun, to shew cause why he should not be attached fo 
S8 contempt in disobeying the restraining order of this court 
heretofore granted in the suit of Cooper et al. vs. Marye et als 
now pending in this court, and his answer thereto. On considera 
tion whereof the court | 
that the said J. B. McCa 


i , 


Ss Ol opinion, and doth order and adjudgr 
e is guilty of contempt In his disobedience 
rthwith dismiss all suits under the 


act of May 12th, 1887, now pending in the circuit court of Loudoun 
county 
And the court doth further order and adjudge that the said J. B 


’ 


MeCabe for his said contempt be fined the sum of $100.00; that he 
be taken into the custody of the marshal of this court and bD) him 
held unul the said fine be paid and he purge himself of said con- 


' : ' + 
tempt by dismissing the suits brought or prosecuted in violation o 
" ' : ' 
the restramning order ot this court i | | ue pas Lne COsts OF thoes 
proceed ? Ps 
' ; ? 
HUGH L. BOND, 
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as ul St as tt would | LO Dp . i man equaliv With one 
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i ‘ sryr?r rhneretore (] prt} fit] 5 (| (j crest [ bat I i] 2 
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)! ipt of this court said Jo ~ ava fine of ten dollars 
7 Y + . 
nd daism iss the cases wnicn 0 ; Lin the circu court oO 
’ y 
1uguier county, Virginia, in \ the restraining ordet 
> 
iit I ‘ rca It) tia Cululst oT ‘ } . } i is \l r\ "a } icTrs 
: , . ’ — ’ 
ne oth dav or June, Lodi ana r, that he enter Satisias 
: . , ; 

Lion o§ the judgments heretofore + | DV him against the de- 
, oe , ’ e , 7 
ndants 10 Sald Causes, and that =| | COM MItted » | Custody 
. - ‘ — ] ; hy} sy ve? syrvrty ’ } ’ | - ’ ' 
Ji ‘ Mmarsiail ‘)} | bis CUUIl | tai : ~~ ‘ ‘ iS Ui) y< Lilt i i 

' 
nerebdDy Imposed Upon flit) Is pa i 
* ’ 1 . ‘ 
{nd it is further ordered that sa n Scott do pay the costs o 
rfp eRe proceedings 
j ii 


HUGH L. BOND, 
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a his. a: ee a 


. ’ ’ } | ‘ . . | oi . : 
In the matter of the rule issued October 4th, 1887, against J. L. 


Oo) W vthe. returnable to October 8th, 18S77— 

This day Calmve this matter to Dt acaln heard Of) the papers 
formerly read and the answer of said J. L. Gleaves this day filed, and 
was argued by counsel; whereupon the court doth adjudge, order, 
and deeree that said J. L. Gleaves, attorney for the Commonwealth 
for the county of Wythe, in the State of Virginia, do forthwith pro- 
ceed to dismiss the suits or mark satisfied the judgments mentioned 
in said rule of October 4th, 1887, and his answer thereto, as Insti- 
tuted by him—that is to say, the following cases in the circuit court 
of Wythe county 

Commonwealth of Virginia vs. E. S Guggenheimer, T. P. Wap- 
pett, S. F. Ewald, J. C. Cook, J. G. Wilkinson, G. 8S. Bruce, L. D. 
Harrison, R. L. Poage & Co., Stern Bros., Maupin & Bruce, R. P. 
Blackwell & Co., Frank & Co., H. J. Henser, V. C. Huff, agent, R. E. 


ie Commonwealth in the county ot 


oe 
{ 
| EX PARTE! IN THE MATTER OF RUFUS A. AYERS 
| Huddl H. MeGavock J H Wilson \ ( Whitman - | ian 
penhaver, Jno. P UOop nhave loph Copenhavet >. H. Porter, Jno 
M Pol Jno \ B irne, Jno King \\ LT Bo ling 
(nd he is ordered to report his action hereunder to this court on 
. or befor Lilf 2Ath day ot (icetonvel ISS, 
Ordered further, that the rule herein, entered October 4th, 1887 
rainst said J. Gleaves. attorney for the Commonwealth for thi 
county of Wythe,in the State of Virginia, be, and the same Is 
oI hereby, enlarged until said 24th dav of October, 1887 


HUGH L. BOND. 


f rreurt ft (i¢] 


7 ’ >] am 
|. M. F. Pleasants, cle f th reuit court of the United States 
} , 
for the eastern district of \ nia, hereby certify that the foregoing 
] | } ’ ’ 
isa true i; complete tri SCTIDL ¢ Lone record nd proceedings in thie 
? . , 
cause 1n Ut! Caption ere ned up to the date hereof as th 
° > 


: — . ee Ee 7 ] 597 > | ] ] , a ] 
In Lestimony whe b Lich VI nereunto set My hand and athxed 
i } oe i j > ! : ] Oy ,] } 
tne seal OF Salad Cou! Richmond, Va., this 9th day of October 
1587. 

[Seal United States Circuit ¢ t, Kast Dist f Virginia 


M. F. PLEASANTS, Clerk 


99 Oninio Filed Oct ith, 1887, by Hon. Huan L. Bown: 
{ t Judas 


SAME vs. JAMES B. McCarRr ef als 


' Kalla i . > - ‘ Cy} .+ ‘ , . ' . oe 
Phe O1IIS OL COomMpilialn nied 1 these cases have A common pul 


pose, and that Is to restrain tli lefendants, who are officers of the 
State, from puttine 1nNto force certain acts ot the | eoislature recent 
pass din reference to tax payers who have tendered or shall here- 
ter tender the coupons of the bonds of the State in payment of 


restraining oraer 
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was issued, ana this hearing is to determine whether or not an 1h- 
:, . } 


the defendants from 
proceeding to enforce the laws in question, as prayed in the bills of 
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junction shoul 


EX PARTE: IN THE MATTER OF RUFUS A. AYERS. I 


" A ’ ’ . ae ; : ‘an 
complaint The cases have been argued together as if upon de- 


murrer. ‘There is no dispute about the facts, but inferences drawn 
from them bv the complainants are denied. The bill of the steam- 
boat company, a corporation chartered by the State, all yes that 1t 
was indebted to the State,in December, 1566, 1n a sum exe: eding 
s? UUU Tor taxes assess 1 AGALNSLE Il Lin December. LS6O6. the com- 


‘ ¢ ] . ] \ | .% ae | , ? yy “ar "<y } ie * 
pDiniInants tendered to. lorton M irve, WilO len asnvowW Was the audltol 


} , | ; 
of the state, genuine Coupons Cub irom tii bonds oft the State and by 
a } . | j Pia? + . . 1) ’ , ff : } ry? 1) ' 
iw siTaade recelvavlt iOl Lit At ) ‘ hOuUT) Ui > sitat LCULICSS, 
colin ' } , } | : rt | 4 _ , | 
which coupons the deiendant, \Mlarve, erused to recelvt ecause tilt 
| Q : das 1) os wocws 921 09 - NL > 
act of the General Assembly of Virginia, approved January 26, 1882, 
. : . 
’ yh | hit rh’) hil] nt ; ?* ‘7 thy. } “ “yy ‘ > $] 
morovade him so to ao. Fhe Nil TUPLE! LLitycs Lnat vVah act ol Lilie 


oL neral Assembly of Virginia, cL] proved May 44 ISS7 th auditor. 
in coniunetion with S. B. Witt. attornev for the commonwealth of 


4 ] . > . P - , :  . , oi ; . " ——s 
Riclhmond.or R.A. Avres.attornev general for the State. is required 


to bring a suit against the complaina! n the circuit court of the 
CILV O] Richmond for said taxes, WV h suit they threaten to bring 
' y } | . : ! } = 
notwithstanding the tender above ' Gg, 1n Woiet sult the com 
plainant by the said act is required to plead the tender in writing, 
ind an issue Is to be made up to ther the co ipons so ten- 
cit rec ire vwenuine or not And Lie iurvnel shows that Upon bhi 
t) of the issue so required to be 1 up the State of Virginia, by 
POLHe] ACL. ANDNTrOoOVeU Januar tA >) requires the det ndant ith 
th ~ eLion (tne complainant er’ iS li idered coupons 1D Diay- 
| 
ment of taxes) to produce the ors nd from which the ten- 
| 

dered coupons were cut, In order f stablish their genuine char- 
eter: and that by another a pp! | January 2Ist, 1886, no ex- 
pe rt testimony 1s allowed to be is trial of the Issue a though 
coupons and the signature thei t written, but engraved 
and heavy costs and penalties al provided for those defendants who 
(j not. nndel Lies provisiol . Oy} \\ make rood their Case 
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e citizens of Virginia, the « uid be WILhOUE JUrIsaiction 
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into a contract with the holders of them to receive them when pr 
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sented 1n payment or taxes aque. ley were made Nevo Lie, Pru 
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of money were prima facie genuine 
The Constitution of the United States declares that, having entered 
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\ i and have aiready s l more than $50,000 worth of them t 
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O} noses hevotvladvie, Valuaotls marketable ana 
. , 
uselUu ! ment or ta ~ kiver\ person to whom the com 
> > | ] . > > : , 
| i > ~ / t it} \\ } Lis Lnem ct) thi only PpUPpost if 
; ci ‘ 
WI) e\ rs 5 | i vb iaw to be sued [ol so dolne na 
| \ ry? ? ' ; ] tee ] +} ' +04 \ 1] 1} } 
\ S 7) | ri] SSiuit » Gerend the SUILbL i DUPCIAS : 
c.. * j > ; 7 1] 
corn W iit sued are entitied to cali on them ) 
cif (ij & Ss Mma brought, and the expenses OF So doll 
4] , . 
is iver than the Value eC COUDONS 
, . , ‘ : , , 
ere Ss no questiol or iouvt as to wnetner or not thie ieirehna 
, ‘, f . 66 . i] *\% ; > } , ] "i * ; 
an ate officers will proceed to enforce these acts and creat 
. 1: 
loss to the complainant he act is Imperative and the otheers ar 
. ce F | ' | } yf ] . 
pDOUnG »ODeY sadeciared unconstitutionai hn tne cast 
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. <% 7.7 lay , . - ' “> 4} »?* \ 
oar, Where lits HaAVe already veer brought agvatrnst piurenasers, W 
‘ t 
. - " , ’ , 
vuarantee 1n writing from complainants, there can be but litth 
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| ’ i e , 
’ . . >. ’ . > | .¥ : " " 
qgouvt nat the amount in econtrovers\ exceeds bne WTrisalict 
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junction to prevent a multiplicity of suits and stop grievous wrong 
attempted by State officers without any authority 1s the prop 
remedy. ‘The case differs from that of Marye and Parsons. Here 
t to make a State officer by mandatory Injunctiol 
rom a coupon-holder who was not a tax payer, as 


his is an application for injunction to prevent State officers from 
enforcing an unconstitutional law against tax pavers who may pu 
chase coupons for the payment of taxes from the complainants, and 
thus render those coupons they have sold and those they hold 
equally worth ss So tar as the Coupons in) the hands ot thy COlli- 
plainants unsold are concerned it appears to me that when the State 
announces to all tax payers, who alone can or will purchase them, 


thatif they do so the State will refuse to receive them for taxes, but 


will bring suit against every tax payer who offers them, it violates 
every obligation of its contract and utterly destroys the value ol 
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EX PARTE: IN THE MATTER OF RUFUS A. AYERS 19 


} renee — — mis | 
complainants property lt Is 1aie to Say that complainants ought 
i I . ar 
] , ’ 5 + - | Tv." i] . } : 
1d) Will until each ~Peeraee 12) % Piivel ~ ~ ii ; oe more ney SCC K LO enjoin 
' ; e © 
- 
thr OLlicel 
TH r hy) } ' " . . : . 
¥ 6 very OLN ‘4 Or} Line Wi iT 9] iT} I Ol. aS We sald ry lore. is tO 
. , } . .. 4 
prevent Wrongs and a MUIUPIICIt) Kely toequal in number 
| . 7 1? ) | ' +] ] ’ ; , 7 on 1] 
the number oF coupons solid Dj 1 11S equally idie to say 
t | } } ’ ’ I + by , . 7 7 y . 
hat the complainants have a remed law, for even-if that were 
} «y : > —_ . } . ‘ . , 
so, Which is not the truth in faet orbid the equity court irom 


, . . 
: ,% 4 ’ .. , " 
iIssulIng the writ of 1 


; ~ | P . cin oe . , 
ing junction there must not only be a remedy at 
? | yf r bey ' } . 7 
aw, but that remedy must be e “iy as prompt certaln, ans 
7° } } y . - — . , 
eincient and general as the remedy 1Nn ¢ lity 


In the ease of All 1) against the Baltimore and Ohio railroad. 
which presented the question whether this court had the power to 
restrain an officer of Virginia in the execution of an unconstitutional 
statute. the Supreme Court. 114 U.S... 3516.sums up the whole matter. 
Where the rights in jeopardy, says this court, are those of private 
citizens, and are of those classes which the Constitution ofthe United 
States either confers or has taken under its protection, and no ade- 
quat remedy for their enforcement is provided by the forms and 


] | j . . . e 
proceealngs purely legal, Ul ime necessity invokes and justifies 


in eases to which its remedies can be applied, that jurisdiction in 
equity vested bv the Constitution of the United States and which 


se-sget , 
cannot be affected bv the legislation of the States. 


7 ‘ , . . Ds . " . | . 
No one has attempted to defend the constitutionality of the system 


f legislation which We have heen (*¢)T she ring. The aet of LSS7 iS 


popularly known through the pub:ie pressas the “ coupon crusher,” 
and is well styled, for its effect is to destroy as well the negotiability 
: the tax-receivable character of the coupon. 
ne injunction will Issue as prayed each cas 
| [endorsed | Supremr Court U.S LSS7/, October term. Nos. , 
5 &€6 Ongl. In the matter of R. A. Ayers, John 


vy rr 
COU.’ (Exhibit Record in the case « Cooper vs. Mayre. 


Tue Unirep STATES OF AMERICA, 


lhe President of the United States to Thomas W. Scott, marshal of 
the United States for the eastern district of Virginia, Greeting: 


We command you that the body of R. A. Ayers, 1n your custody 
detained, as it is said, by whatsoever name he may be charged, to- 
cether with return of the day and cause of his detention, you have 
before the Supreme Court of the United States, sitting in the Capitol 
of the United States, at the city of Washington, being the present 
seat of the National Government, on Monday, the 17th day of Oc- 
tober inst., then and there to do, receive, and submit to all and sin- 
cular whatsoever the said Supreme Court shall consider concerning 
him in this behalf; and have you then and there this writ, with 
your doings in the premises. | | 
* Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the twelfth day of October, in 
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and that for his said contempt he be fined the sum of $000.00, 


stand committed in the custody of the marshal of this cou 
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EX PARTE: IN THE MATIER OF JOHN SCOTT I 


a Supreme Court of the U.S. October Term, 1887. 
kx Part in the Matter of Rul us A. AY] RS, f titloner. 
kx Parte in the Matter of Jonn Scorr, Petitioner. 
and 
ke. Part in thie Matter Ol J B Mot ABE, Petitioner. 


Mr. William W. Gordon. of counsel for the petitioners. submitted 
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To the honorable judges of the Supreme Court of the United 


States: 


Your petitioner, John Scott, respectfully shows that he is a 
citizen of the United States of America, a resident of the State of 
Virginia, and that he is the Commonweaith’s attorney for th 
county of Fauquier, in said State; and that as such officer it became 


« 


his duty to perform certain acts, which are set forth in the record 
accompanying the petition of Rufus A. Ayers, this day filed, and 
which your petitioner prays may be taken asap irt of this his peti- 
tion. Your petitioner asserts that the said record shows that the 


suit in which certain orders of the honorable judge of the court 
before whom it is pending was entered, and of which said acts 
your petitioner herein complains, is one over which the said hono 
able judge had no jurisdiction. Your petitioner further asserts 
hat the said honorable judge, acting in Lue Sal cuse, OVeT which 
your petitioner respectfully insists he had no jurisdiction, entered 


l 
Or} the Sth day Ol October. ISS/. the following oraer 
“In re JOHN SCOTT 


“The respondent in this case seems to the court, from his answe! 
to the rule, to be so hopelessly blinded Dy the ancient doctrine of 
State sovereignty that he does not seem tu know that on an illustri- 
ous day in her history. Virginia gave her adhesion to the Constitution 
of the United States. 

To punish a man under these circumstances as the court ought 
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EX PARTE: IN THE MATTER OF JOHN SCOTT. 


of said COUPONS as tender for taxes. vour orators bought ra large 
juantity of said coupons In the open money market of the city of Lon- 
don and elsewhere, the same amounting to more than $100,000, at less 
than fifty cents on the dollar, the whole costing more than $30,000. 
That your orators made this pu 
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rchase for the purpose of selling 

said coupons to the tax-payers of Virginia, to be used by them as 

tenders for taxes due said State, many of which they have 

| sold to said tax-payers, and your orators believe, an 

were justified in believing, that they would be able to sel 

said coupons to said tax-payers at a considerable advance over an 

above the price paid by them by reason of the quality imparted to 
them by said decision of valid tenders in payment of taxes. 

That whilst said acts above mentioned, forbidding payment of said 
coupons In money and forbidding the receipt of them for taxes, were 
in force the Legislature of Virginia enacted another statute, which 
was approved on the 12th day of May, 1887, a copy of which is hereto 
attached, marked A, whereby the treasurer of each county, cit: 


; 


| : ° + : " “ : . 
town In the State 1s ordered to furnish to the Commonwealth's attor- 


* 
“ 

a 

ow 

a? 

od 


. . » J . , 7 . oi | , > \ : sy ’ , 
ney thereof il list Ol all persons WhO DAY endered the said state s 


; . 


coupons 1n payment of their taxes, and said Commonwealth's attor- 
neys are ordered to institute suits by summary proceedings in the 
name of said State against all such persons to recover a judgment 
against them for the amount of said ces sO previously due by 
them; that the said tax-payers are thereby required to submit toa 
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by persons residing in Virginia, and in ninety-nine per cent. 
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lav the tnited States wi O] Suvpocena issue: and your oravors 


COMPLAINANTS, 
17630 By WM. M. ROYALL, 
Thu L7’ Solicitor. 
STATE OF VIRGINIA, | —_ 
City of Richmond, 


James P. Cooper, being first duly sworn, deposes and says that the 


allegations of the foregoing bill are true to the best of his know!l- 
edge and belief . 


JAMES P. COOPER. 


in i Subseribed and sworn 1} ri 
A. B. GUIGON. N. P 


EX PARTE: IN THE MATTER OF JOHN SCOTT. ya 


me this 28th day of July, 


ic. ay ror 


The Exhibit A referred to in the foregoing bill, being the same 
as that attached to the original, 1s om | her 
dé And on the Sume day, t » Wit, A a ¢ uit court of the 
United Siates for the district aforesaid, held at Richmond 
res on the 28th of July, 1887 
— JAMES P. CoopER ef 
, In Equity 
Mortox Marye, Auditor, &c., et als. } 
WN 
In ve J. B. McCape and J. L. MecIx- | Proceeding for 
rOsH. | contempt. 

These causes having been set for hearing on thie day, leave Is given 
for complainants to amend their bill of complaint, and the hearing 
is postponed ror reasons satisfactory to the court and counsel until 
the 22nd day of September next, it | ng understood by. the court 
that nothing furthe shall be done in respect to questions at issue 
till the hearing, but that all neg 2 —_ remain ia statu quo; 
and J. B. MeCabe and J. L. MeIntosh having filed their answers to 

aid the rule heretofore awarded against, the p bl against them is 
likewise postponed LO September 22nd, 1SS7 
HUGH L. BOND, 
Circuit Judg 
OS And at another day, to wit, o ie 23d day of August, 1887 
the following order was entered 
Upon reading the affidavit of Wm. L. Royall, hereto attached and 
to be filed: by the clerk, toget ah with the exhibits therewith. it 1s 
ordered that John Scott, Esq., attorney for the Commonwealth for 
Fauquier county, State of Virginia, shew cause before me, at the 
court-house in Richmond, in said State, on the 22d day of Septem- 
ber, 1887, at eleven o’clock a. m. of that day, whv he shall not be 
“ attached for his alleged contempt in violating the restraining order 
made in this eguse on the 6th day of June, 1887, and that a copy of 
this order, August 23d, 1887, be served on said defendants on or be- 
fore the Ist day of Sept., 1887 
HUGH L. BOND, C't Judye. 

The foregoing order is endorsed as follows, viz: 

Kxecuted Aug. 31, S7, BS delivering to John Scott, Common- 
wealth’s attorney of Fauquier county, Virginia, a true copy of this 
ordel ae H. Overberg, spec. deputy U.S. marshal 
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county, on the 6 day of September, 155/, for judgment against you 
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he court, ther lore, GOLD aayuage, ord ce and decree that for his 
contempt of this court said Mr. John Scott do pay a nine of ten dol 
and distniss the cases which he has brought in the circuit court of 
aur pUle r county, Virg Inia, 1n violation of the restraining or ler 


we ae 
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heretofore made in the cause of ¢ OOM r et als. vs. Marye et als. on the 
the 6th day of June, 1887: and further that he enter satisfaction of 
the judgments heretofore obtained by him against the defendants 
in sald CAUSES, and that he stand committed LO the custody of the 
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Richmond, October Sth. 1887 


Endorsed :| Exhibit A 


} Tore Unrrep STATES OF AMER 


The President of the United States to Thomas W. Seott, marshal of 
the United States for the eastern district of Virginia, Greeting : 
We command you that the body of John Scott, in your custody 

detained, as it is said, by whatsoever name he may be charged, to- 

cether with return of the day and cause of his detention, you have 
before the Supreme Court of the United States. sitting in the Capitol 
of the United States, at the city of Washington, being the present 

Seat of the Nationa! Government, on Monday, the | 7th day of Octo- 

ber inst., then and there to do, receive, and submit to all and singu- 

lar whatsoever the said Supreme Court shal 
him in this be half: and have you then and there this w rit, with 
your doings in the premises. 

W itne Ss the I fonorable Morrison R Waite, CT} lef Justice of the 


> 
consider concerning 


Supreme Court of the United States, the twelfth dav ber, 
4 ; . . . oil } . ’ | j ae . a } 
the vear of our Lord one thousand eight hundred and eighty-seven 
SEAL. | (Signed) JAMES H. McKENNEY 
(J, AY thy \ j i wi the 7 r Wirtee 
[rue cop) 
P. 
Seal of the Supreme Court of t United S 
Test : JAMES H. McK ENNEY, 
(Ver] the Sunreme Court U7. S 
7 
[Endorsed:] Supreme Court U. S. 1887, October term 
No. 5. Original. £2z parte in the matter of John Scott, 
petitioner. Return to writ of habe | 
[Stamped :] Office Supreme Court U.S. Filed Oct. 17,1887. James 


. 
H. McKenney, clerk. 


On Return to a Writ of Habeas ¢ Urpus 
Suprenit Court of the United States, of October ‘Term, 1887. 
In Re Rurus A. Ayers, No. —. 

It is stipulated and agreed that in the above-stated case in the order 
and commitment attached to the marshal’s return that the certified 
copy of said order attached and marked Exhibit A is erroneous, in 
that the parties to the suit set forth in the order are reversed. and 
instead of reading Marye et al. v. Cooper et al. should read Cooper 
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EX PARTE: IN THE MATTER OF J. B. McCABE, 
PETITIONER 


PETITION FOR A WRIT OF HABEAS CORPUS. 


FILED OCTOBER 12, 1887. 
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(On consideration of the motions ! e to file petitions for writs 
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EX PARTE: IN THE MATTER OF J. B. MCCABI 


| [endorsed : | 
Original. 
P tition for writ of haheas corpus 


) In the Cireuit Court of tl 
trict ot Virg! 


J \MES » (‘OOPER 
agains 


Morton Marye, Auditor 


Sup. (Court 
kx part in the 1 


U. S. 1887, Oct'r term. No. 6 
natter ol BH B. Met ‘abe 


Miled Oct’r 12, 1887. 


| nited States for the Eastern Dis 


nia In equity. 


: and Others 


&e., and Others. } 


— 
-. ss he | 
[ran i hi f / 
In the Cireuit Court of the United States for the Eastern Dis- 
trict of Virginia, at Richmond, Virginia, October Sth, 1887 
In Equity 
James P. Cooper. H. R. Berton, F. J. Burt, H. J. CH 
nerv. W. M. Chinnery, F. P. L | W. G. Woo 
StOon, 
\| ww ALARY \ ~ Virginia, R. A , 
4 NO Se 
i \ _ \tt ‘ Ly | | | i~ sina 
( s (ities. | sin \ e Com 
\ ) \ ti \" i , , \ = li Wwhs 
~ ‘ed \ ~ ‘. = | ~ ive ¢>*) 
i] 
tiis ~ \ i \ 1) = 
be re I | \ il ‘ Oth iy Oo lune 
ISST, befor i] liugh | ond, circuit judge of the 
| | States for tl i ind eastern district of 
\ reril 1. AL Chamvers, Il the \ > hore, Marvla I § Cane the 
Cc mplainants. D\ COUNSE 4 and | ~ | thy ir bill of col mp! aint 
walnst defendants, which bill, with the exhibit attached thereto, 
is in the words and figures following wit 
, Billi / 
= Circuit Court of the United States for the astern District of 
Virginia 
James P. Cooper and al Morton MARYE and als. 
To the Hon. Hugh L. Bond, judge thereot 
Complaining, showeth unto vour honor your orators, James P. 
Cooper, H. R. Belton, F. J. Burt, H. ‘T. Chinnery, W. M. Chinnery, 
I. . Leon, W. ( Woolston, who Su for themselves “us well iis for 
all others in like situation who will come in and share the expenses 
of this suit, that thev are 7 ns of the Kingdom of Great Britain, 
and subjects of Her Majesty Victoria, queen thereof; that by an act 
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suits. This he did, but he did it not in his own name but in the 
name of the “Commonwealth of Va..” under direct written instruc 
LIONS. Hle was acting as attorney, ‘for his chent, and his client w: 
the State, and a suit that stops him, stays him, from this is inevit- 
ably stopping the State itself. In such a case as this, differing, r 
ndent would = suggest, from any that has heretofor 
arisen, as Justice Bradley, in “ Poindexter vs Greenhow, ~ U.S. Supr 
Court. said. ‘The whole ob rat is to coerce the State. To say other- 

wise 1s to talk only for effect 
24 But the State cannot be sued. This all acknowledge, 
ct pe, possibly, Judge Hugh: S. in" Norfolk Trust (0. vs Marve, 
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EX PARTE: IN THE MATTER OF J. B. MCCABI 19 


] } : 4 ’ . ‘ } 
Or the publie at large more than $4,000,000 of these overdue coupons 


that from the time said State issued said COUPOns and Piaece d them 


,% . ‘ ‘ir : 4 , | 1 | ~ | ’ yy . | 7 it _ rt 
upon the markets of the worl nel Leo sii ure has been INadustriousiy\ 
’ } ; a 4s] a . 7 1] ok 

seeKINg to destroy the satmve aid DaKs nem of no value, and aii the 
visiation hberelnaiter referred to 1s part of one scheme and pian to 
| ke t] \ of no val hat by the 15t] 

qmestroy tne same and make tnem oOo »yvyaiue Lnat DV the Loth sec- 

P ' , ' . ' — i, sli SS 4] 
ion oF an act ol hel CGreneral Assembly, approvea February L4th, 
} ~) ‘ | | ’ : ° . ‘ . : | — _ ’ . ] ] : 

ISSY. all ne] pipes or 7 soma C1) » TLS) lg redeem Ul same L¢ 

, 
cording to the ior of her contract as promises to pay interest on 
am i i 


her said whee that by an act of her General Assembly, approved 
January 26th, 1882, the collectors of her taxes are forbidden to re- 
ceive the same in payment of any taxes due to her ; ; that after the 
enacting of both these statutes, to wit, in 
he Supreme Court of the United States decided, i ote of Poin- 
dexter vs. Greenhow, that a tender of said pence by a tax-payer to 
the said State’s collector of taxes paid and extinguished said tax du 
to her so as to deprive her Legislature of power to cause that tax- 
payer to be thereafter molested in respect to said tax. 

That while her Legislature had made said coupons, by the two 
acts above mentioned, valueless as claims upon said State for money, 
or as mediums by which taxes due to her might be paid and ex- 
tinguised in the popular sense of those words, yet this decision of 
the Supreme Court attached to them an important value as tender 
in payment of taxes, whereby the tax-payer would become posse ssec 
of a shield and barrier between himself and said State, where by he 
could prevent her from demanding of him anything else in pay- 
ment of his taxes as aforesaid ; that when said court made the decis 
ion aforesaid the market value of said coupons was very greatly 
than fifty cents on the dollar; but 
iid decision Ave a certain intrinsic value to said COUDPODS, which 
justified reasonable men in believing that the market value thereof 
would greatly enhance; that acting on their faith in the said decis- 
ion of said cot urt, and the belief caused thereby, that the said State 

— be utterly unable, by any legislative enactment, to impair the 

iue of said pr hy as tenders for taxes, your orators rer snes il 
el quantity of said coupons in the open money market of the cit 
of London and elsewhere, the same ae ee to more + 


—_ 


} 
ri 
; 


: ] ] : » | 
depressed, the same being less 


$100,000, at less than fifty cents on the dollar, the whole costing 
more than 830.000. and the interest of am of your orators 
22 in said coupons so purchased is joint an d not several. Your 


orators believed, and were justified in believing, that they 
would be able to sell said coupons to said tax-payers at a consider- 
able advance over and above the price paid by them by reason of 
the quality imparted to them by said decision of valid tenders in 
payment of taxes. 

That your orators made this purchase for the yoapers of selling 
sald coupons to the tax-payers ot Virginia, to be used | AY them as 
tenders for taxes due said State, many of which they have sold to 
said tax-payers to the amount of $50,000 for $15,000 or more, and 
that said tax-payers have tendered the same to the proper State 
officers in payment of their taxes due to said State, and that said 
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and attorneys, be restrained from doing any aet to put said statute into 

force and effect until the further order of the court; and it is ordered 
hein that the motion for an injunction in this case be set down for hear- 
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eourt overruled the motion to continue suid motions to the next 
” . 


term, and then overruled the motions for new trials. 
Your orators would further shew that in entering said judgments 


in contempt and defiance of the order of this court perpetual liens 
have been established upon thie roperty ot the Mersons Stile ad. which 
pro] 


} : a. 
Will cause such oT sald py rsons as have bought their COuUpONnS Irom 


: 
— nel. tl - 4 ao ¢ ); , oi. 
orasmuch.tnen. as your orators are remedtliess Save 1n this court, 


: } } > aa ois ; 
in equity, your orators pray that the said John R. Turner, clerk of 


Rpty apn : ; : ale ; = 
sald circuit court of Fauquier county: Robert Whitacre. sheriff of 


said county. and John Scott. attorney for the Commonwealth of said 
county. be made defendants hereto and required to answer the 
65 same, but not under oath: that the said clerk be restrained 
ind el a iro) SSuelngeg eX ition on sala iudements, and 
that said sheriff be restrained from | Vying or, putting mn foree 1n 
anv Wav anv executions which may have been or mav be issued on 
ati\ of sa qd dagments, and that the sd John R Turn r. clerk, Xe 
be required to produce before this honorable court the order book 
| 4 
and the minute book of the cireuit court of Fauquier county for 
September, 1887; that such proceedings may be had as will removs 
from the titles of the persons named in said Exhibit W. L. R. all 
i 
elou up ' LTT 
May the U.S. writ of subpoena issue: and vouwr orators will ever 
pri \ 
COMPLAINANTS. 
By WM. L. ROYAL. Sol 
STATI VIRGINIA Lon 
To wit 
( of Riel ma. { 
| \} . | Ww. —emenmtiics ammhanmand Rhatsae 
mS gay vy Llaty) 4. 2OVAI personality appeared perore me, A 
8 Guigon., cl notary public il} and for the city ator said, and 
Ob made oath that the allegations of the foregoing bill are true 
to the best of his knowledge and belief. 
Given under ny hand this 21st day of September, 1887. 
A. B. GUIGON. AN. P 
In the Cireuit Court of Fauquier County 
Commonwealth . Jame ~ R (;reen. | S198 Q9 


Same vs. Lhomas 


: 


i 
at iii ne 
pame vs Mary A. Hamilton . siiiea! iit eke ial ade If SO 


Same vs. Ann E. Shumate ine aes Q 19 
Same vs. k. J. Shumate ___-_- mre : hy 07 


EX PARTE: IN THE MATTER OF J. B. MC CABI Oe 

same »s. George H. Lewis . — — lo 99 
Same 7s. John oe ' , pe Pe aed 27 OY 
Same vs. W. L. Childs... -. i do V4 
same vs. a ke. Armstrong oo " oe Game a ll 50 
Same vs. Chas. B. Skinker, committee of ‘T hos. Smith iii 29 YS 
Same vs. B. B. Turner..-_-.---. isi ae 30 41 
re 26: 6) ee awe 6 eee 
Same vs. M. B. Mellhany eee acer aaeites ae neon ae lS 76 

O7 Same vs. James R. Skinker. 9 ieee 
Same vs. E. P. Turner -. eaten il ieee. 49 76 

Same vs. H. De Butts Norris .. — . . a in es 57 44 
Same vs. F. W. Maddux ioe , ai inset insitniindliatal 201 3/7 
Same vs. M. C. Stribling .- ‘ihe nntanianian Ae 
Same vs. k. F. Holton. : dele cinema sdeeidiendsi sii v2 do 
Same vs. C. M. Strother gnnper 3 = teigiiag ap enemas 40a ii ie 45 85 
Same vs. G. 'T. Strother & C. KE. Strother... ....... ‘ 63 90 
Same vs. F. R. Welch... -..- ae ena OD 64 
Same wt Murray eee ed eee 30 10 
Same vs. H. Strother, adm’r of John R. Strother.____- 12 60 
same s i om bs ..-.- sss neta beeen iene 12 60 


certify that judgm« nts were rendered by the circuit court of 
fauquier county on 6th day of September, 1887,1n each of the 
above cases for the amounts named, with int. on said amounts from 
Ist December, 1886, to said 6th Sept., 1887, & on the aggregate 
amounts from said eat-named | date until paid, W Costs 

The di t ndants not iy) pe al Im eltner Case. 

| further certify that said iud ments were founded upon notices 
similar to th following COpV ” the first-named case, varying only 


F } 
‘ ‘ . . , oy : ‘ 7 ¢ . _) . ; 
in names of parties and the amounts 


: , ; 
ate f Op f) fi 
- « 


To James R. Green 
“ You are hereby notified that I shall, in tne haime = on behal! 
of the Commonwealth of Virginia, move the circuit court of F auqul er 
county, on the 6th day of September, 1887, for Pear ea against 
vou for thes uin of one hundred and nin ty-eight dollars and ninety 
two cents, with le iy al interest thereon from the Ist day of December, 
LSS6, eer amount of taxes due by you to the said Commonwealth 
for the year 1886, still remaining unpaid, and for the payment of 
which (otherwise than for identification and verification) papers pur- 
porting to be genuine coupons of the Commonwealth have been 
dered. 
‘See act of Assembly of Virginia, approved May 12, 1887, entitled 
An act to provide for the recovery by motion of taxes and certain 
debts due the Commonwealth, for the payment of which papers pur- 
porting to be genuine coupons of the Commonwealth have been 
tendered.’ 


ay 


‘JOHN SCOTT, 
“Commonwealth Attorney.” 
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payment of which paper purporting to be genuine coupons of the 
Commonwealth have been tendered,” approved May 12th, 1887, by 

instituting a suit against the Baltimore and Ohio Railroad Co., 
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tuted the suit against the Baltimore and Ohio Rail 
pany to recover taxes due by it to the State of Virginia after he had 
been served with the injunction order in this case; that he instituted 
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A second amended bill averre d that John Si OLL, a Com- 
monwealth’s attorney for Fauquier county, had obtained, 


despite the restraining order made as aforesaid, a number of 


judgments for the Commonwealth of Virginia against a 
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ing the clerk of said county from issuing and the sheriff 
from levying any executions thereon whereby lens were 
established upon the real property of said defendants. 

A third amended bill was filed, similar to the second, in 
respect of the officers of Wythe county. 

On the 8th of October, 1887, un injunction was granted 
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edy in a State court this injunction is null and of no force, 
for reasons stated under this as under the first point. The 
statute complained of provides for the defense by plea of 
ider and for trial by jury, and if the right of the defend- 
ant under the Constitution of the United States be infringed 


his ultimate appeal to this Court would protect him. 


ITT. 

Complainants had no equity by their original bill or any 
of the amended bills 

They are not tax-payers; they are speculators in coupons. 
No right as tax-payers to tender coupons Is asserted in their 
behalf. Inan amended bill and in one paper (p. 14, Record) 
it appears that complainants sold coupons LO tax-payers on 
a covenant to furnish counsel and save harmless the buyers. 
But this gives no equity to the complainants, as asserted in 
this case. This is shown by the decision of this Court in 
Carter vs. Greenhow, 114 U. 8., 317. The case presented 
here as there is an abstract issue, not a practical one, ail 
until by judicial procedure the right of the tax-payer is 


denied. And in Marye vs. Parsons, 114 U.S., 325, this Court 
held that coupon-holders, if not tax-payers, could not have 
the benefit of Injunction. It is damnum absque injuria. The 
complainants demand an abstract decree, not a practical 
remedy for any wrong to them, according to Hagood vs. 
Southern, 117 U.3S., 52. 
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In the only cases referred tO In the ret ord ora lax-paye: S 


complaint it does not appear that the lax-payer asserted his 
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elendants, your petitioners, 
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They are lawyers, it is true—legal officers of the State (as 
to which more hereafter). 

These petitioners have no legal or equitable interest in the 
suits or in the taxes for which they are instituted. ‘They 
do not collect them if recovered by judgment. ‘They are 
officers of court, with license to practice law. This injunc- 
tion restrains their right to practice law in a class of cases, 
because it really (as we shall see) intends to restrain the 
client, the State, from bringing the suits. The act of the 
attorney invades no right; it is the act of the client, if any 
act does. 

If, therefore, the complainants have equity, they have 
none to restrain an’ attorney who -brings a suit. If they 
have equity against the State, whom they do not seek to 
injoin, they have none to restrain the business of the lawyer 
whom the State employs, for he has no interest in the suit 
nor in the subject-matter of it, present or prospective. (Poore 
vs. Clark, 2 Ath.,515; Cockburn vs. Thompson, 16 Ves., 325; 
Wilkins vs. Fry, 1 Meriw., 262; Kerr vs. Watts, 6 Wheat., 
O00 ; Caldwell vs. Taggart, 4 Pet, 190; Mechanics’ ‘Bank 
vs. Sexton, 1 Pet., 299; Story vs. Livingston, 13 Pet., 359; 
McArthur vs. Scott, 118 U.S., 340: Williams vs. Bankhead, 
19 Wall., 563.) The only possible method of avoiding this 
conclusion is to hold that these officers are the State; but 
that is fatal to the pretensions of complainants on another 
ground. 3 

It may be said that the agents of the State may be en- 
joined where the State cannot be a party, as in Osborne vs. 
Bank, 9 Wheaton, and Allen vs. B. & O. R. R., 114 U. S., 
and other Virginia coupon cases. 


But in all those cases the agent held the tangible subject- 


matter of the controversy—in the first case the taxes coliected 
unlawfully,in the others the property levied on. The hand 
which held the property claimed by complainants was re- 
strained. In this case the attorney holds nothing, has in- 


terest in nothing, claims right to nothing which com- 
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than for identification and verification. This shows a pur- 
pose to guard itself against spurious coupons. 

To test the bona fl les of Lenaer ait hifth section provides 
for their production and proof of tender. Prist et tout prist. 
It is what Waite, C. J.. means in Antoni vs. Greenhow, 107 
U.S., 774, when he speaks of the tender being “ kept good ’— 
that is, not merely offered, but kept for the State dona fide as 
the tax due to it, and not as a shallow device to make ground 
for a suit in trespass if a levy be made, or to avoid paying 
taxes altogether. (See Bissell vs. Hayward, 96 U. S., 580.) 

The tender of genuine coupons being proved, the act, sec- 
tion 5 declares judgment shall be for defendant on the plea 
of tender, and the claim is discharged. This gives the tax- 
payer his whole right. 

If he fails on his plea of tender, then judgment is rendered 
for the tax. 

In Antoni vs. Greenhow, supra, the court held the law of 
Virginia which required the delivery of the coupons for 
verification and the payment in money of the tax, and a 
suit by tax-payer against the State to get his money back, 
without costs on his success, to be constitutional. 

[In this law he prepays no money, he keeps his coupons, 
he is put to no suit against the State to cet his Money back, 
but he stands on the defensive—is sued by the State, pleads 
his tender, and, if proved, pays no money and is discharged 
of taxes by the payment of them in these coupons. It is 
true, he recovers no costs, and neither does the United States 
Or any other Government allow the m to a successful 
suitor. 

The United States requires prepayment of a tax claimed 
to be illegal and compels the tax-payer to sue to recover it 
back. 

Something is said about this law being a part of previous 
laws passed, which required the production of the bond and 
excluding the testimony of experts. It is enough to say 
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Its consideration was delayed until January 21, 1794, 


when it had assumed the form it now has. 
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An amendment was proposed (Ann. of Cong., 476, ’77) in 
these words: “ When each State shall have previously made 
provision in their own courts whereby such suit may be 
prose uted LO effect.” 

Voted down—ayes, 8; noes, 77. 


The Eleventh Amendment was then adopted—ayes, 81; 


It may be well to notice that on the 2d March, 1793, the 
act passed Congress which forbade injunctions by a Federal 
court to stay proceedit 1s in a State court. 

The amendment was ratified in 1798. 

In Grayson vs. Virginia, 3 Dall., 320, this Court directed 
process against Virginia to be served on the Governor and 
attorney general of the a 

In Hollingsworth vs. Virginia, 3 Dall., 378, the Court unan- 
imously dismissed all pending suits against States on its 
docket as being forbidden by the Eleventh Amendment. 

This historic statement justifies the following conclusions: 

l. It shows that by the Constitution makers it was or- 
dained that the original Constitution should not be construed 
(as it had been in Chisholm vs. Georgia) to extend to any 
suit by a citizen of one State, or foreign subjects against a 
state 

2. If any of these suits were those of citizens against his 
own State (as it may have been from the names of the plaint- 
iffs in Huger vs. South Carolina and Grayson vs. Virginia), 
they, with those against a State by parties not citizens thereof, 
were equally condemned by this amendment. 


This amendment isan authoritative si SPS of the 


original Constitution. It was an imperative mandate to the 

judiciary not to construe their jurisdiction so as to porter 
a | ) ) 

such suits. It was a recoil from such a construction in the 


interests of the immunity of a member of the Union from 


being impleaded in a Federal court by any person what- 


How, then, should this amendment be construed by this 
Court now ’ 


15 


The answer seems plain. It should be interpreted in 
favor of the immunity, and to defeat every device which 
would destroy or impair it. The Court should not see how 


near an approach a suit may make to the fences which con- 


stitute the immunity, but how far it must keep away, lest 
it trench upon the sovereignty of the State. Devices which 
do not assail directly, but which furtively and adroitly 
avoid the thing forbidden in fotm, but do the thing sul 
tially and in effect, must be condemned as contrary to its 
true purpose and meaning. 

We hold that this is an injunction against the State in 
fact— 


’ . -F ' —- . j } ~— aM on — a . 
Ist. Because. as already indicated, it destrovs an essential 


function of State autonomyv—l! ty sue ats dehto » 13 
f & 7, thy iz } 
own court and Ou ws Own oOTicers it lmprisons them tor as- 


: 
' 


serting her rieht as her law otheers. Collector vs. Daly (11 
Wall. 115) is conclusive on th 3 | int. 
. 


If the state can o Ly sue DV su tT) pro essional Att 


Orneys, 1s 


* 


not an injunction upon the only possible agency through 

; : oe hl : + °1 : ‘ ] ‘ au " 

which the invisible, immaterial State can act a clear destruc- 

tion pro tanto of State autonomy / AS vou cannot enjoin a 
’ 


State from suling—as you cannot serve the Injunction, if you 


e/ 


could ado so, oN an Invisibie and intangibie ently, AS 1t can 


only exert this function by human agencies—can there bea 
} : ’ far ° | +7 “? ‘% : +] hen, , \ ; i 
doubt that in cutting these off you leave the State maime 


] } 2.’ . " : » + Be » * " : ] , oaf . vf < ‘ _ ; 
and helpless, a sovereign without will and without capacity 


to act? In fact it is obvious that to constrain her vou must 
constrain these agencies, thi non ot her action: and. 
¥ . | a 1 ee . oe ae = 

if this be so. how is this amendment of avail if. unable to 


touch he r, you cut off her only means ofl acting | 


2d. In suing her executive officer, the attorney general 
(on whom, as a representative of the State, in Grayson vs. 
Virginia, this Court ordered process against her to be served), 
you sue her—you enjoin her 


In the Virginia cases (100 U 
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IN THE 


Napreme Court of the United States, 


EX PARTE RUFUS A. AYERS. 
EX PARTE JOHN SCOTT. 
EX PARTE J. B. McCABE, 


BRIEF OF C. V. MEREDITH, FOR PETITIONERS. 


Supreme Court of the United States 


EX PARTE RUFUS A. AYERS. 
EX PARTE JOHN SCOTT. 


EX PARTE J. B. MeCABE. 


BRIEF OF C. V. MEREDITH, FOR PETITIONERS. 


or eo * 


¢ 


Seal Toa” ie re ot ieee ee 4 
et Ee ‘ - 


; pers * 


, 


iv ctl ‘ 


writ of Aabeas cor; 


ft the above named pet 
ws. DeCiI 
under certain orders entered on t! 
judge 
The 


nearlv similar, t! 


egal 


= 


Virginia. 


at all 


this brief; which, it is hoped, will 


titioner in his respective ¢: 
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be treated as a brief for each pe- 
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bonds, having 
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ure fre celvable by said 


nue to ber. 
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PSs sid, another series of bonds 
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The said acts 


coupons attached. 
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ee 


required that the bonds should be signed by the State Treasurer 


‘ ‘ 


and Second Auditor, but that the coupons need not be so actually 


signed, if said signatures were engraved or lithographed thereon. 


‘oO 


‘ 
By another act of January 14, 1882, the State alleged the existence 


of many spurious or counterfeit coupons, and forbade her officers 
to receive any coupons in payment of taxes, except in accordance 
with other provisions of the act providing for a determination by a 
jury of their genuineness. Such a requirement was decided by this 
Court in Antoni vs. Greenhow, 107 U.8., p. 769, to be within the 
power of the State. On May 12, 1887, the State passed another 
act, which in substance is as follows: 


First section. That all taxes, including taxes on licenses, now due, 


or which may hereafter become due to the Commonwealth, in pay- 
ment of which any paper or instrument purporting to be a coupon 
detached from a bond of this State shall have been or may hereafter 
be tendered and not accepted as payment, and not otherwise paid, 
may be recovered in the Circuit Court having jurisdiction over the 
county or corporation in which said taxes shall have been assessed, 
or if the tender was made to the Auditor ot Public Accounts in 


payment of taxes, whic! he is authorized u\ law to receive, t he said 


taxes may be recovered in the Circuit Court of the city of Rich- 


mond.” 
Second section gives the Court jurisdiction without regard to the 


amount involved. 
Third. allo the proceeding to be > motion upon ten days no- 


izes Atti for the Commonwealth to institute 


tice—and authori: 
the same. 
Fourth, provides for serving the notice upon different parties, and 
. 

1} ' oa ae Wa ree 
aIoWwS the rthe VLommonweaiti to exercise his discretion, 
»-on the tax-payer, or his agent. 

‘ied or heard by the Court or jury 


‘ivil eases. If the defendant relies on a tender 


as To servin: 


r 
— 


of coupons, as payment of the taxes claimed, he shall plead the 
same specifically and in writing, and file with the plea the coupons 
averred therein to have been tendered, and the clerk shall carefully 
preserve them. such plea filed the burden of proving the 


tender and the genuineness of the COUPONS shall. be Ou the defend- 


ant. If the tender and the genuineness of the coupons be estab- 
lished, judgment shall 6 for the defendant on the plea of tender. In 
such case the clerk shall write the word ‘ proved,’ aud thereunder 


his name in his official character across the face of the coupons, and 
transmit them, together with a certificate of the Court, that they 
have been proven in the case, to the Auditor of Public Accounts, 
who shall deliver the coupons to the Second Auditor,” &e., &C. 

Sixth, If the defendant fail in his defence, then judgment is to be 
given against him for taxes, interest, and costs. 

Seventh, The judgment is not to merge any antecedent lien for 
the taxes. 

Eighth, Every such judgment to be docketed, and execution on 
each to be issued. 

Ninth, If coupons are tendered in payment of said execution, 
then a suit is to be instituted on said judgment and proceedings to 
be had in accordance with the fifth section. 

Tenth, Auditor to keep a record of all such judgments. 

Eleventh, County Treasurers to report to Commonwealth’s At- 
torneys and the Auditor of the State, all tax-payers who have ten- 
dered coupons. 

Twelfth, Commonwealth’s Attorneys and the Attorney-General, 
‘“upon such report being made to them, or whenever they are other- 
wise informed, of any such tender having been made,” to institute 
the proceedings. 

Thirteenth, When judgment for Commonwealth, costs and a fee 
for the State counsel to be taxed. 

Fourteenth, A fine to be imposed upon any officer failing to per- 
torm duties required by the act. 

After the passage of the last named act, to-wit, on June 6th, 
1887, certain parties filed in the United States Circuit Court for the 
Eastern District of Virginia a bill of complaint. The bill alleged 
the passage of the act above mentioned—that this Court had held 
in Poindexter vs. Greenhow, 107 U.38., p. —, that a tender of cou- 
pons to a tax-collector paid the tax—*‘so as to deprive the Legisla- 
ture of power to cause that tax-payer to be thereafter molested in 
respect to said tax;” that relying on that decision, the complainant 
bought $100,000 of coupons for about $30,000 in money, so as 


to make money by selling them to tax-payers; that they had sold 


’ 


many of them to tax-payers; that the act of May 12th, 1887, is 
unconstitutional; that by another act, passed sanuary 26th, 1886, 
the tax-payer, upon the trial of the issue made up under the act of 
May 12th, 1887, is required to produce the bond trom which the 
coupons were cut; that it is almost impossible to do sq; that by 
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no power to enter the order compiamed or, he court may have 
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| 
had full jurisdiction over the parties to, and the subject matter of, 


tne sult. vet. 1f 1 nad no power to enter tne specince order com- 


plained of, that unauthorized use of power can be examined into, 
upon a writ of habeas corpus. Ex parte Fisk, 113 U. 8., 718. 
Such a writ is not regarded as an attack upon an order or judg- 
ment in one suit, by proceedings in another suit. But it 1s looked 


upon as an attack made upon the void judgement or order in the 
: ] ] 1, , | Cue Iwo VA * . > 
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In ex parte Rowland, 104 U. 8., 264, it is said: ** But if the com- 
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8d. Because the bill does not show suthcient equities to authorize 


the injunction. 
L, 
THE STATUTE NOT UNCONSTITUTIONAL., 


It appears from the opinion of the Judge in the lower court, filed 
in this record, that he beld the said statute to be unconstitutional, 


because the remedy granted under it was destroyed by the acts of 


January 21st and 26th, 1886. On the other hand, in claiming that 
the said statute is not unconstitutional, we insist— 

he ryy * ° . : . 

First, hat the said two acts do not destroy the remedy intended 


to be had under the suid Statute, 


Second, That if they do apply, yet being valid acts, they could 
not make another law unconstitutional 


Third, That the statute is only a legitimate change of remedy. 


Discussing these positions in the order, in which they are stated, 
we ask, in order that the Court may see that the Acts of January 
2Ist and 26th, do not apply to an issue had under the Statute of 
May 12, 1887, that the Court will notice the relative positions of the 
State and the tax-payer in a suit brought under said Statute. The 
State is plaintiff and the tax-payer is the defendant. Under the said 
Statute such ure their relative position a, iT the first lame in any pro- 
ceeding growing out of the tender of « oupons. Before the passage 
of that Statute in all such suits the tax-payer had been the plaintiff 
and the State the defendant. See Antoni v. Greenhow, 107 U. S.. 
769, and Poindexter v. Greenhow, 114 U. &., p. 247. Such being 
the fact, the question is apt to occur, whether Acts passed prior to 
the Statute of May 12,1887, would apply to suits where the relative 
positions of the parties had been so materially changed. An exami- 
nation of the Acts of January 21st and 26th, 1886, the two Acts 
complained of will show that they do not apply. 

Before quoting those Statutes, we submit that the following is the 


proper rule for their construction: 


“A Statute ought not to be so construed as to subvert the rights 
to property, unless such an intention be expressed in terms that 
admit of no doubt.”” Rutherford vs. Green, 2 Wheat, 196. 


“Tf the language of a Statute is fairly susceptible of two construc- 
tions, both equally obvious and reasonable, One of which will bring 
it into harmony with the constitution, while under the other it is 
invalid, the former construction is to he adopted.” Supervisors vs. 
Brogden, 112 U. 8., 261. 


The act of January 26th, 1886, reads as follows: 

“That in the trial of any issue involving the genuineness of a 
coupon, appearing or purporting to have been cut from any bond 
authorized by law to be issued by the State of Virginia, or by any 
city, county or corporation, the DEFENDANT may demand the pro- 
duction of the bond; and thereupon it shall be the duty of the plain- 
tiff to produce such bound,” &e. 
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Since no just compl: int can be made against the act of January 


96. 1886, let us see whether the act of January 21. 1886. makes the 


requirements of the oth section of the Statute of May 12. 1887, SO 


erievous as tO De unconstitutional. 
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The act of January 2Ist, reads as follows: 

“Where a bill, declaration, petition, or other pleading alleges 
that any person made, endorsed, assigned, or accepted any. writing, 
no proot of the handwriting of such person shall be required, unless 
the fact be denied by affidavit, with the answer, plea, or other plead- 
ings which puts it in issue: provided, that no such affidavit shall be 
required, where the signature of the maker, endorser, assigner, or 
acceptor of any paper is not in the personal handwriting of the party 
to be charged, or his agent, out was made by machinery, or in any 
other manner thaf by the actdal or personal handwriting of the 
party to be charged, or his agent, then in all such cases the burden 
approving such paper to be genuine shall be upon the party relying 
upon the paper so offered to be read in evidence: and it 1s further 
provided, that expert evidence shall not be received to prove the 
genuineness of any paper or instrument made by machinery, or in 
any other manner than by the actual or personal handwriting of the 
person to be charged, or his agent.” 

[t is evident that it is in the latter part of the act, that the com- 
plainants in their bill found their grievance. It lies in the last pro- 
viso, if at all. We insist that the act does not affect them in an 
issue under the said statute of May 12th. We submit that a pro- 
viso in a statute only refers to that class of cases embraced in the 
reneral clause. 

‘Where the enacting clause is general in its language and objects, 


and a pro\ iso 18 utferwards introduced, tboatl PPrOVISO Is construed 
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Dickson, Ld Peters, 14] and 165. 


In the light of that rule, can the proviso complained of apply to 


, ‘ , ' ° + . . 
the State coupons! ney are not Speclaoheally mentioned, Are they 


embraced in the language of the proviso, when the ** proviso carves 
+ 
= } > 4) al 94 
Speciai exceptions ouly out of the general clause’ ¢ Does the gene- 


rial clause embrace Stute coupons - We submit that it does not. 
The State is not a “person ”. See Code of Va., 1873, p. 100, sec- 
tion i 3. A State is never embraced in a statute, unless the intent 
to do so is clearly manifest. As the general clause does not em- 
brace State COUPONS, then by the ru ubove quoted the proviso does 
not include them. 

In reply to the above position, it may be urged that the decisions 
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that it is immediately followed by a requirement that the affidavit is 
to accompany the “ pLga.”” Noone but a defendant can file a “ plea.” 
Hence the statute applies to a case where the plamtiff files the paper, 


and the defendant files the “ plea.” Hienece the words “other plead- 


Ing ” were intended to mean * pleading ae the nature of a declara- 
tion. Hence we have established as early as 1849 the meaning of 


ss there ean be found in the 
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subsequent modifications of the act, some evident intent to change 


the words “* or other pleading.” 


that meaning, the same meaning should be given to those words in 
the present statute. 
The 
p. 42: ‘ 
This amended act speaks of the paper being filed with a * dill, 
declaration or other pleading,” and the affidavit being filed with 
That alteration gives no indi- 


next amendment was made im Acts 1869-70, chap. 271, 


the “answer, plea or other pleading.” 
cation of any intent to change the meaning of the words “ other 


pleading,” as intended in 1849, On the other hand, the addition of 
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determination cannot be affected by the case of Cornwall vs. State, 

becaust in that Case, the taxX-pa\ er Was the plaintiff, and ius 

the paper. Under the act of May 12th, 1887, he would 

be the defendant. Such 1s the difference, that prevents that case 
from being an authority in point. 

[n the light of the above, we submit, that the act of January 21st, 


1886, can have no bearing or effect whatever, upon a trial, arising 


x 


under the statute ol May L2th, L887, in which the defendant files the 


pa] er. 


But suppose that the act of January 21st, 1886, does apply to an 
issue, had under the statute of May 12th, 1887. Still we insist, 
that it cannot have the effect of making the latter unconstitutional. 
It is conte nded by the complainants that the statute of May 12th 
required the tax-payer to prove the genuineness of the COUPONS, and 
that, at the same time, he is prevented from so doing by being 
deprived of expert testimony by the act of January 21st, 1886. 
Our reply is— 

Ist. I'hat the burden of proving the genuineness of the coupons 
tennered was always upon the tax-payer. 

9d. That, at the times at which the State issued her coupons, the 
laws of Virginia did not allow the use of expert testimony for such 
a purpose. 

3d. That the act of January 21st, 1886, does not deprive the tax- 


payer of the use of expert testimony. 
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BURDEN OF PROVING GENUINENESS. 


The act of 1869-70, as it remained, until the act of January 21st, 


1886, never applied to coupons. It only applied to papers in the 


“nersonal handwriting” of some “ person.”” Coupons are not such 


papers. Hence, not coming within the purview of the act of 


1869-70, the burden of proving the genuineness of the paper was 


upon the person tendering it. This is a common law burden, as 
was recognized in Shepherd, &c., vs, Frys, supra. Such being the 
case, the requirement ot the said ACT OT January ? Ist, placing the 
burden of proof, is only declaratory of the common law, as it 
existed at the time the act was passed. Hence the requirement is 


unobjectionable. 
EXPERT TESTIMONY NEVER ALLOWED. 


The complainants, in the bill in the record, refer to neither a 
statute of Virginia, nor to any rule of the common law, entitling 
them to expert testimony to prove the cenulneness of coupons. If 
in their complaint they meant by expert testimnony the testimony of 
persons who would swear to the genuineness of coupons by com- 
parison of them with others that they had seen, we have only to say 
that they were never entitled to such testimony. In Rout’s adm’x 
vs. Rile’s adm’r, 1 Leigh, 216-223, the Supreme Court of Virginia 
held that handwriting could not be proved by comparison by one 
who had never seen the parly wrile. See, also, Strother vs. Lucas, 6 
Peters, 763. 

[If such was the rule in Virginia as to handwriting, which has 
characteristics, or an individuality about it, the same rule applied to 
engraved coupons, whose peculiarities are no more marked. The 
Supreme Court of Virginia,in Hanriot vs. Sherwood, in Va. Law 
Journal, 1884, p: 107, discussed fully the use of experts in proving 
handwriting. In that case it is stated that the first time expert tes- 
timony by comparison, as to handwriting, was ever recognized in 
Virginia, was in Burruss’ case, 27 Gratt., 934, decided in January, 
1876. Such being the law of. Virginia upon expert testimony, we 
submit, that the coupon-holders have no right to complain of the 
act of January 2lst, 1886. No right is taken away, that they ever 


had. 


ne 
EXPERT TESTIMONY ALLOWED. 

But suppose that expert testimony was admissable, when the cou- 
pons were issued, yet the right to use such testimony does not form 
a part or ft vat) mn of the cont! [ 

ad lso evident that the right to have one’s controversies de- 
termined by existing rules of evidence is not a vested right. Cooley 
Con. Limitations [*367]. Ogden vs. Saunders, 12 Wheat., 350, 351, — 
569 Black’s ¢ Prob... § 202 

The State has a perfect right to change at any time its rules of 
evidence, unless the change works a destruetion of the contract. ‘ 
Here the change produces no such effect. The tax-payer is left a 
fair opportunity to prove t genuineness of his coupons by proper 
expert testimony. For while a comparison of handwriting could 
not formerly be proved by experts, yet the rule has always been 
that a ¢ mNparison might be made Di fhe court or purty. 

“The rule as to the comparison of handwriting applies to wit- 
nesses who can only compare a writing, to which they are examined, 
with the character of the handwriting impressed upon their own 

. 

minds; but that rule does not apply fo the court or jury, who may —— 


compare the two documents, when they “ure properly in evidence.”’ 
Griffith vs. Williams, 1 Comp. vs. Jerv., p. *47. 

‘But the general rule of common law, disallowing a comparison 

of handwriting as proof of signature, has exceptions equally as well 
settled as the rule itself. One of these exceptions is that if a paper, 
admitted to be in the handwriting of a party, or to have been sub- 
scribed by him, is in evidence for some other purpose in the cause, 
the signature or paper in question may be compared by the jury.” 
Moore vs. United States, 91 U. 8., 270. 
Such being the settled rule, all that the tax-payer would have to 
do would be to get before the jury COUpONnSsS, admitted or proven to 
be genuine, and then he would have evidence to establish their 
genuineness, if genuine. We insist that the tax-payer would have 
no difficulty in getting before the jury genuine coupons, with which 
the jury could make w comparison. 


Under the decision of Hanriot vs. Sherwood, supra, he would, | 
for the purpose of proving the genuineness of his coupons, have 
the right to introduce in evidence papers which would otherwise 
be irrelevant to the issue. Under that decision they could introduce 
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a bond of the State with coupons attached. No difficulty would 
arise in proving the genuineness of the bond; for the bonds have 
written on them the signatures of the State Treasurer and Second 
Auditor. Acts of Va... 1870-71. p. 879. $4. The bond not be- 
ing wholly in print, but signed in writing by the agents of the Slate, 
the act of January 21st, 1886, would not apply to it, and hence, as 
to it, expert testimony would be as admissable, as it ever was. The 
bond being established as genuine, the genuineness of the coupons 
attached thereto would also be determined. Thus the jury would 
have genuine COUPONS before it, with which to compare those in 
issue. With such testimony the merits of the controversy could be 
established. Hence, even if the act of January 2lst, 1886, apples 
to an issue had under the statute of Muy 12th, 1887, yet it is simply 
a legitimate change in the rules of evidence. The State merely 
says: ** You shall not hereafter introduce a witness to swear that 
the coupons tendered are genuine, but you may prove them to be 
genuine, by introducing one of my bonds with coupons attached.” 
Such 1s only il legitimate change in the re medy. 

For the above reasons, we insist that the act of January 21st, 
1886, cannot have the effect of making the statute of May 12th, 


1887. unconstitutional. 
STATUTE OF MAY 12TH IS CONSTITUTIONAL. 


Having shown above that the acts of January 21st and 26th, 1886, 
cannot be construed into making the statute of May 12, 1887, un- 
constitutional, it remains only to examine the statute itself, and see 
whether in any of its provisions it violates the constitution. 

In the statute the State says, in brief, to tax-payers: “ You may 
tender coupons, but my officers shall not receive them, because I 
propose to protect myself from having my taxes paid in fraudulent 
or illegal coupons. After you have tendered the coupons, and they 
have been refused, and my law officers become satisfied that you 
have not otherwise paid your taxes, then I shall have suits brought 
against you for your taxes. In those suits you are only called upon 
to prove that you tendered coupons, and that the coupons so ten- 
dered are genuine. When you do that [ will receive the coupons, 
and the judgment shall be entered in your favor, and your taxes 
shall be marked satisfied.” 

That is all that the statute requires of a tax-payer who tenders 
coupons. Wherein can such a requirement be unconstitutional? 


The State undoubtedly has the right to protect herself even from 
the possibility of forged or illegal coupons being tendered. If au- 
thority be need a for such a proposition, then we say that such a 
right was fully recognized in Sneed vs. Tennessee, (96 U. 8., 69). 
It was again recognized in Antoni vs. Greenhow, (107 U.5S., 769). 
The right is established. 

Can any legitimate objection be raised to the manner in which 


the State proposes by said statute to protect herself? In Sneed vs. 


4h . } = 1} 

lennessee, supra, 1t appears that originally the tax-payer had the 
- | > } ’ ; ’ 22 75 ‘ : : + 2 - ’ : . * 
rgvnt Dy the writ of mandamus to force the reception yf his COUpONS, 


By the amended law the State required the tax-payer to deliver his 
coupons, if he wished them received, to the tax collector, who 
should send them on to the Court of proper jurisdiction tor venfi- 
cation, and that the tax-payer should at the same time pay his taxes 
in money.: Those steps having been taken the tax-payer had to file 
his petition in the proper court, asking an issue to be had before a 
jury, whether the coupons were genuine or not. This Court held 
unanimously, with the exception of Mr. Justice Field, that the State 
for its protection had the right to make such achange. Again, in 
Antoni vs. Greenhow, supra, this Court reaffirmed that decision as 


to a similar case coming up from Virginia. Such then must be re- 


We submit that asa State has the right to make such a change 
in the remedy, as announced in the two cases just cited, and asa 
the use of counterfeit or 
illegal coupons, there can be no legal objections to the requirements 
of the statute of May 12,1887. Under that statute no burden is 
put upon the tax-payer half as onerous as those inflicted under the 
statutes of Tennessee and Virginia, that were upheld in the two 
cases just cited. ‘There the tax-payer had to have double the amount 
of his taxes, one in coupons and one in money. Here he has only 
to have his coupons. There he had to remain without the use of 
his money until his ease was decided. Here he has not to give up 
any money, nor even surrender his coupons until the case is decided. 
There he had to be at the expense of instituting a suit, and under 
the Virginia law he could not recover his costs. Ilere he is not re- 
quired to institute a suit, but only to come in and prove the tender 
and the genuineness of his coapons. The slight cost arising from 
such defence can not constitute a breach of the contract. Curtis vs. 
Whitney, 138 Wall., 70 and 71. Wherein lies the the vivlation of 
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the contract that makes the statute conflict with section 10, article 
l, of the Constitution of the United States? Can the State’s con- 
tract be misconstrued into meaning that she would enact no law to 
protect herself from spurious coupons? Surely, so absurd an agree- 
ment must be plainly expressed in the contract, and can not arise 
by implication. No such provision is intimated in the contract. 
Then the requirement by the State that the tax-payer shall first sat- 
isfy the State that the coupons tendered are genuine, is no breach 
of the contract. Especially when she enacts that, as soon as you 
satisfy her that they are genuine, she will receive them. Is ita 
breach of the contract for her to say, the best way in which to de- 
termine our rights is by a trial by jury, and to prescribe that as the 
way in which she will be satisfied of their genuineness. 

™ Neither does the positive requirem ut of an issue as to the fFen- 
uineness and receivability of the coupons, and a trial by jury affect 
the validity of the law. Antoni vs. Greenhow, 107 U. S.,on p. 778. 

In Antoni vs. Greenhow, 107 U. 38., on p. 781, this Court said, 
“The primary obligation of the State is for the payment of the 
coupons. All else is simply as a means to that end. * * * A 
remedy, therefore, which is ample for the enforcement of the pay- 
ment of the money is ample for all the purposes of the contract.” 

That being true, is it not equally true, that a remedy, therefore, 
which is ample for the enforcement of the reception of the coupons 
is antple for all the purposes of the contract? That remedy is fur- 
nished by the statute of May 12th, 1887. 

Can it bea breach of the contract to bring a suit to decide the 
genuineness of the coupons, aiter the tender had been made? It is 
claimed in the complainant’s bill that this Court said in Poindexter 
vs. Greenhow, 114 U. 8., 247, that a tender of coupons is a pay- 
ment of the tax. It is true that this Court did use such an expres- 
sion. But the language of a Court must be read in the light of 
the circumstances to which it is applied. Doubtless all that this Court 
meant by such an expression was that the tender was a payment to 
such an extent as to protect Tne tax-payer from a levy upon his prop- 
erty. It could not have meant that it was such an absolute pay- 
ment as to prevent a suit for the debt. Payment does not possess 
such efficacy. How then could tender of payment possess such a 
quality? Such bas never been recognized as the effect of a tender 


of money. Newsom vs. Thornton, 66 Ala., 311. 


mey to a tux-collector and he 


If a tax-payer should tender mri 
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should refuse to receive it, such a tender would not be an absolute 
payment, 8o as to prevent a suit DY the State for the tax. The ac 
tion of debt was proper at common law fora tax. Savings Bank 
vs. United States, 19 Wal., 227. 

If such an action were brought, where money had been tendered 
and refused, the plea of payment would not stand. The plea would 
have to be that of tender. Under the statute of May 12th, 1887, 
that plea is allowed. There is nothing in coupons that makes a 
tender ol them more oT a payment than does ra tender ot money. 
The tax-payer ‘stands upon the same footing, in this respect, as 
though he had tendered gold coin in similar circumstances and with 
like result.”’ Poindexter vs. Greenhow, 114 U. 8., p. 281. 

As the State has the right to bring asuit for the taxes after the 
tender of coupons, an act requiring such suits cannot be a breach 
of the contract, when it provides tor the acceptance of the coupons, 
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if they are proved genuine. 


prove the genuine- 
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Nor is the requirement that the tax-payer shall 
ness of the coupons any breach of the contract. Such a require- 
ment is merely declaratory of the common law. Any one who ten. 
ders a paper must prove its genuineness, unless exempted by 
statute. Shepherd vs. Frys, 3 Grat., 442-4. 

In view of the above, we submit that act of May 12, 1878, is not 
unconstitutional. Such being the fact, is it not then evident that 


the suit of the said complainants is a suit against the State. 


I. 


A SUIT AGAINST THE STATE. 
The question as to what is a suit against a State. has been so fre- 
quently discussed in this Court, and so frequently decided by this 
Court, that no discussion, in opposition to the decisions of this 
Court, will be indulged in in this brief. So far as the positions as- 
sumed in this brief are concerned, it is not deemed necessary to ask 
for the slightest modification of any of the principles announced in 
those decisions. Here those principles will be recognized as star 
decisis. | 


The question as to what is a suit against a State, first arose after 
the adoption of the eleventh amendment to the Constitution in the 
ease of Osborne vs. The U.S. Bank, 9 Wheat.. p. 738. As to that 


decision we submit— 
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First, That the case did not call for a decision of the question, 
because the Bank was not an individual, but a part of the govern- 
ment of the United States. It was held in MeCalloch vs. The State 
of Maryland, 4 Wheat., p. 316, that the Bank was an instrument 
which was °° necessary and proper for Carrying? into effect the powers 
vested in the government of the United States.” That construction 
was reaffirmed in Osborne vs. The Bank. (See p. 860.) There is 
no provision of the United States Constitution preventing the Na- 
tional Government from suing a State. No decision therefore of 
the question was called for by the case. 

Second, We insist that this Court hus repeatedly overruled the 
announcement made iu that case thut “the eleventh amendment 
which restrains the jurisdiction granted by the Constitution over 
suits against the State, is of necessity, limited to those suits in which 
a State 1s a party or the record.”’ 

It is true that that guide was recognized in Davis vs. Gray, 16 
Wal.. 205-220. But this latter Case Has been spoken ot by this 
Court as going to the extreme limit of jurisdiction. Notwithstand- 
ing this recognitiou, we insist that the test, so announced, has fre- 
quently been disregarded by this Court as being the only one. 

[n Woodruff vs. Trapnall, 10 How., 190, it was held by a divided 
Court of five to four that a United States Court could issue a man- 
damus against the Attorney-General of Arkansas, requiring him to 
accept the State bank notes in satisfaction of a judgment in favor of 
the State. 

But it afterwards appears in a similar case of Curran vs. Arkan- 
sas, 15d. llow.. 8304. that that State allowed herself to be sued. 


, | 


In the subsequent CuUse of State Lb: nk OT Ohio Vs. Knoop, 16 
How., 369, Mr. Justice McLean, who delivered the majority epin- 
lon in Woodruff vs. Trapnall, supra, said: 

“The Constitution of the Union, when first adopted, made the 
Stute subject to the ju licial power. Could a State, while this power 
continued, being sued tor a debt contracted in its sovereign capacity 
have repudiated it in the same! IN THIS RESPECT (he Constitution 
was very properly changed, as no State should be subject to the judi- 
cial power generally.” 

In Board of Liquidation vs. McComb, 92 U.5., p. 531, the ques- 
tion again arose. This Court held— 

“ The objections to proceedings against State officers by manda- 


mus or injunction are: first, that it is, in effect, proceeding against 
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the State itself; and, secondly, that it interferes with the official dis- 
cretion vested in its officers. It is conceded that neither of these things 
can be done. A State, without its consent, cannot be sued by an indi- 
vidual: and a Court cannot substitute ifs own discretion for that of 


, 


executive officers in matters belonging to the proper jurisdiction of 
the latter.” 

It will be noticed, that while the above case does not mention 
what was intimated in the citation from the case of The State Bank 
of Ohio ve. Kno p, that a suit to entorece a State coutract 1s a suit 
I the state, vel it does decide. what Was nol recognized in) 


. e : - ‘ . 
IK, Supra, V1Z., That a Sult against a State otheer, 


natter about which he has to exercise official discretion, is a 


This latter principle had its origin in the many eases against the 
officers of the United States. Kendall vs. United States, 12 Pet.. 
613: Decatur vs. Paulding, 14 Pet., 497; United States vs. Seaman. 
17 How., 230; United States vs. Guthrie, 17 Hlow.; 304; Mississippi 
vs. Johnson, 4 Wal., 498; Gaines vs. Thompson, 7 Wal., 352; Litch- 
field vs. Register, 9 Wal. dio; Secretary VS. MeGanahan, J Wal., 
298. 

[It is true that many of the cases just cited arose as to the power 
Lo issue a mandamus to an officer. But that is an tmmaterial ditter- 
ence. For in Gaines vs. Thompson, supra, it was held that the 
principle, as to an officer exercising official discretion, announced as 
to applications for a mandamus, applied with equal force tu a prayer 
for an injunction. 

The next case in which the question arose was Louisiana vs. 
Jumel, 107 7; i Sak That was held to be a snit ug inst a State. 
because it was an attempt to control the discretion of executive ofh- 
cers, and administer State funds. In the same volume, p. 769, ap- 
pears the case of Antom vs. Greenhow. In that case the majority 
opinion did not touch Upon the question whether it was a suit 
against the State. But in the coucurring opinion of Mr. Justice 
Matthews. it Wis held to be il suit against he State. because a sult 
to com pel the otheers of a State to do AcTS, which constitute il per 
formance of its contract by the State, is a suit against the State 
itself.”” See p. 783. Here appears for the first time a distinct an- 
nouncement ol the existence of the principle that was intimated in 
The Slate Bank of Ohio Us, Knoop. 

The question next arose in Puindexter vs. Greenhow, 114 U. 8. 
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247. There this Court, by a majority opinion, delivered by Mr. 
Justice Matthews, held that that suit was not one against a State, 
and enumerated the tests by which this Court decides whether a suit 
is against a State or not. The tests are as follows: 

First, Whether a State is named as a party on the record. 

Second, Whether the action is directly upon the contract. 

Third, Whether the suit was brought to control the discretion of 
an executive officer of a State. 

Fourth, Whether the suit was brought for the purpose of admin- 
istering the funds actually in the public treasury. 

Fifth, Whether it is an attempt to compel officers of the State to 
do acts which constitute a performance of its contract by the State. 

Sixth, Where the case is such that the State is a necessary party, 
that the defendant may be protected from liability to it. 

As the minority of this court held in the case just cited that that 
case was one against a State, it cannot be presumed that they were 
of opinion that the tests just enumerated should be more limited. 
It can therefore be regarded that any case that comes within the 
said tests is held by this court to be a suit against a State. 

We insist, so fur as this brief claims, that the suit of complainants 
comes within the third and fifth tests. 

This Court has repeatedly decided what is a ministerial act, and 
what is one requiring the exercise of official discretion. In United 
States vs. Guthrie, (17 How., 304,) it was said: 

“Thus it has been ruled that the only acts to which the power of 
the courts by mandamus extends, are such as are pure ly ministerial, 
and with regard to which nothing like judgment or discretion, in the 
performance of his duties, is left with the ofticers,”’ &e. 

In Gaines vs. Thompson, (7 Wal., 347-352,) it was said: 

“A ministerial duty, the performance of which may in proper 
cases be required of the head of a deparcment by judicial process, 
is one in respect to which nothing is left to discretion. It is a simple, 
definite duty, arising under circumstances admitted or proved to exist 
and imposed by law. : 

See Mississippi vs. Johnson, 4 Wall., p. 498; Litchfield vs. Regis- 
ter, &c., 9 Wal., 575; Secretary vs. McGanahan, 9 Wal., 298; 
United States vs. Seaman, 17 How., 225-230; Decatur vs. Paulding, 
14 Pet., 497. | 

Such being the rule, we submit that the institution of actions, 
under the statute of May 12, 1887, by the Attorney-General and the 
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different Commonwealth’s Attorneys. is not “a simple, definite 
duty,” in respect to which “ nothing” is left to discretion. Has the 
institution of a suit ever been regarded a mere ministerial duty? Is 


. 


there any act that requires more of judgment and discretion? The 
said statute calls for the exercise of discretion on the part of the 
said oflicers. It does not re juire the officers to bring suits merely 
because coupons have been tendered an 


q 


| refused. The ofticer must 


her n “not otherwise paid.” To 


also be satisfied that the taxes have 
pass upon that question the offiver has to obtain information, to 
which he must give such weight as his judgment dictates. Is the 
drawing of a notice for which there is no prescribed form, a mere 
ministerial act? Suppose that the. notice stated that coupons had 


taxes had 


oo 


been tendered and rejected, but did not allege that the 
been “not otherwise paid,” would it not be defective, in that it did 
not show a proper ground for the proceeding? The drawing of the 
notice,cannot be a “simple, definite” act; it is one that requires 
judgment. It appears that the State officers have to exercise jud 
ment in determining whether a cause of action exists, and alse as to 
how to take the first step. The duty required them is not then a 
ministerial one. The decisions of this Court last above cited, will 
show instances whi re less discretion had tO be exercised, yel this 
Court held the acts required not to be ministerial duties. We sub- 
mit that the suit in which this proceeding arose Is a suit against a 
State, in that it is an attenipt to control a State othcer as to a matter 
about which he has to exercise discretion. Hence the lower Court 
was without jurisdiction. 

Again: This is a suit against a State, because it is in substance 
a bill to prevent the State’ from objecting to receive coupons for 
taxes. It is a suit to prevent the State from making even any tem- 
porary objection to receiving them. It is in substance an attempt 
to torce the performance of the contract. It is not an attempt to 
restrain an officer, who has absolutely refused to receive them, from 
committing trespass by levy upon one’s property. It is an attempt 
to enforce the performance ot the eontract, by preventing the State 
from objecting to receive the coupons. It will not do for the com- 
plainants to say that the tax-payers are willing to stand on their 
tenders. They are not willing to stand on their tenders. Their 
tenders are not payments. A tender of a debt, and refusal, does 
not prevent an action for it. Yet the complainants pray that a 
tender be held an absolute payment, although the tax-payer is still 
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in possession of the things tendered; and they pray an injunction 
becuuse the tax-payer tendered coupons, when they would not be 
entitled to such a process, if the tender had been in money. 
Surely, then, they: do not pray that the tax-payers may have only 
the legitimate advantage of their tenders. They pray for something 
more, because they wish the tenders to be treated ass mething 
more than tenders are regarded in law. In reality their suit 1s an 
attempt to make the State receive without question the coupons, OF 
1D other words, to compel the perrormancs of its contract. Ly sub- 
stance the bill prays that the State may be required to accept all 
coupons tendered by ani person whats ever. They do not ask that 
the State be enjoined from proceeding against the purchasers from 
them; but that the State be enjoined irom suing ani person whatso- 
ever, no matter from whom he may have obtained his coupons. 
Does that prayer show only a desire to have their purchasers stand 
upon their tenders? If such was the real object of the suit, they 
would have asked only for protection for said purchasers. When 
they go further and ask that a// persons tenderigg coupons be pro- 
tected, they show the suit was not brought merely to protect their 
purchasers by means of the tenders made, but that it was brought 
for a broader purpose. What can that purpose be, but to compel 
the State to perform her contract? There is another feature of the 
bill that demonstrates that it was not brought to protect them, 
through the tenders of their purchass rs. [It is where they express 
the fear that their speculation will be disastrous. The language of 
the bill is— 

“That the great bulk of Virginia’s tax-payers pay small sums, and 
if her officers are allowed to enforce said act of May 12th, 1887, 
against them, the profit to be derived from purchasing your orators’ 
coupons will be too small to induce th m to do SO, and. indeed. it will 
be impossible for them to use said coupons at all, except in the very 
limited cases in which they can produce said bonds.” 

Does such language as that apply to past transactions, or to future 
intentions? Ifit does not apply to past transactions, how. then, 
can it be said that the bill was intended to protect the complainants 
through the tenders made by their purchasers? If it applies to 
tuture intentions, how can the bill be reg irded, as aught else than an 
attempt to compel the State to perform her contract? Such lan- 
guage plainly shows that the object of the complainants was to re- 


quire the State Aereafler to receive the, coupons without requiring 
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proof of their genuineness under an issue provided for in the statute 
of May 12th, 1887; or, in other words, to perform her alleged con- 
tract. To render this “assurance doubly sure,” we ask the Court 
to observe also the allegation in the bill on the 7th page of the 
record. There, also, they harp upon their desire to compel the Stute 
to perform her contract, so that they will 6e able to sell their coupons. 
We ask the Court’s attention to how 


the sufferings of their purchasers upon the alleged equities of whose 


little prominence is given to 
tenders they come into Court. In the minds of the complainants 
the past sufferings are as nothing to those that he in the future. In 
truth, the bill, whether viewed as a whole, or analyzed as to its 
parts, shows clearly that the object had in view was to compel the 
State to perform her contract. [t is, then, a suit against the State, 


and one as ta which the lower Court was without jurisdiction. 


Again, we insist that the suit is one against the State, because the 
State, though not nominally, is substantially the party against whom 
relief is asked. 

Mr. Justice Matthews in the majority opinion in Poindexter vs. 
Greenhow, supra, intimated on p. 296, when citing Fowler vs. Lind- 
say, 3 Dal. 411, as a test, whether a suit is against a State or not. 

In the opinion delivered by him for the majority of this Court in 
Haygood vs. Southern, 117 U.8., 52, he announced such as a test. 
On p. 67 he said: 

‘“‘ But to these bills the State is not in name a party defendant. * 
* * Though not nominally a party to the record, it is the real and 
only party in interest, the nominal defendants being the officers and 
agents of the State, having no personal interest in the subject .natter 
of the suit, and defending only as representing the State. * * 
The State is not only the real party to the controversy, but the real 
party against which r lief is sought by the suit, and the suit 1S, THEREFORE, 
substantially within the prohibition of the eleventh amendment,” &c. 

And, p. 71, the opinion reads: 

* And the Court cannot proceed to the determination of a cause 
or controversy, to which the State is an indispensable party, with- 
out its presence.” 

Guided by the above test, we insist that this is a suit against the 
State. Who is the real party against whom relief is asked? Does 
the bill show any personal claim against Rufus A. Ayers, John 
Scott, J. B. McCabe? Does it ve that any one of them pro- 
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posed to commit a trespass? It does not. And therein lies one 
difference between the suit of the complainants and the case of 
Allen vs. Balt. & O. Rd. Co., 114 U. S.. Sil. The institution of a 
suit by anv one of the defendants under the statute of May 12th, 1887, 
would give no cause of action. Bicknell 7s. Dorion, 16 Pick., 478; 
Wigg vs. Simonton, 12 Rich. (8S. C.), 583; Hunt vs. Printup, 28 Ga., 
297. Can the Attorney-General, or any one of the Commonwealth’s 
Attorneys, know before trial that the coupons tendered were gen- 
uine? Who isthe real party to the proceedings enjoined? Is it 
the attorney or the plaintiff who is the State of Virginia? The 
attorney has ** no personal interest in the subject-matter of the suit.” 
The only party plaintiff interested in the suit enjoined is the State, 
und its rights are to be adjudicated by the lower Court without it 
having a hearing. The jadgment to be rendered in the injunction 
suit, without giving the State a hearing, is to prevent the State from 
bringing suits that it claims to have the right to bring. For enjoin- 
ing all its legal advisers and attorneys deprives it of an opportunity 
to bring the suits. The State, in that manner, ss as much enjoined 
as if she were a nominal party. Hence its rights are adjudicated 
Without it being accorded a hearing. And the rights thus adjudi- 
cated are, whether it has the right to institute certain suits. Thus, 
without allowing the State to make a defence, it is proposed to make 
her receive all coupons, whether genuine or fraudulent. The bill 
asks the Court to hold, without proof, without the State being 
heard, that all coupons heretofore or hereafter tendered are genuine. 
Against whom is sought such relief? If that can be called relief, 
which is oppression ¢. It is undoubtedly against the State, though 
obtained by suing her officers. We maintained that it is a suit to 
compel the State to perform her contract. Such being its object, it 
follows, that the relief really sought is against the State, and not the 
individuals alluded to as defendants in the bill. Although the bill 
does not pray, in terms, for relief against the’ successors of the offi- 
cers (as was noticed in Hagood vs. Southern), yet the attorneys who 
drafted the bill so intended it, and the lower Court so const: ued tt. 
This is seen from the proceeding had against the petitioner J. B. 
McCabe. Otherwise he was never a party to the bill. The injune- 
tion process was served on his predecessor, in office, and never on 
himself. Yet he was fined for disobeying the order of the Court. 
As a successor in office he was treated as a party. 

We submit that from the evident object of the suit, from the alle- 
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gations of the bill, the relief desired is not against the individuals 
referred to in it, but against the State; and “therefore” it 1s a suit 


against the State, as to which the lower Court was without jurisdic- 


tion. 
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act done by a state oth er tor the benefit of the State under | valid 
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State law is an act of the State. This is clearly recognized in Poin- 
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aexter vs. Greenhow, supra. see the language ol Mr. Justice 
Vatt! IR 7T DS 902 whiel l not | her 
atthews on Pp. Of, = 5S. ae. Which need Not Ve here quoted. 
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We have shown above that the statute of Vay 12th, 1887. is not 
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unconstitutional. Dut valid. and authoritative to the othcers or the 


) 


State. Hen e, whether the duties re pare d be ministerial or discre- 
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tionary. the suit below was acuainst the State and beyond the JurIsaIC 


tion of tl ver Coul 
ITT. 
THE BILL IS WITHOUT EQUITY. 

The bill in this case should have been dismissed for want of 
sufficient equities. It comes within the decisions of Parsons vs. 
Marye, 114 U.8., 327, and Hagood vs. Southern, 117 U. 8., 52. By 
those two di ‘sions the CO nplainay is are without legal complaint. 

‘ 


‘I he complainants here, like those in the two suits just named, ure 
not tax-payers, and have never, as such, tendered any coupons, and 
theretore, as to them, the State has passed 10 law VI lating the obliga- 
tion of her contract. In Parsons vs. Marye, on p. 329, this Court 
said: 

‘To enable the complainant to avail himself of the benefit of his 
contract with the State. to rr celve his coupons in) payment ol taxes, 
he must first assign th m, to sume one who has taxcs to pay, as he 
has not: but when he does so. by the assignment, he has lost his 

. 
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to which he has transferred with the COUPOTIS, [t is only when mn the 
hands of tax-payers or debtors, that the coupons are receivable In puly- 
ment ot tuxes and debts due to the State.’’ 

[In Hagood vs. Southern, supra, p. 64, it is said: 

‘“ He has no legal right to have this scrip received for taxes, unless 


he owes taxes tor which it is receivable,” &c. 


AQGain : We insist that the suit is against the State, even though 


the statute of May 12th. be ministerial. An 
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fe Such bei»g the legal position of the complainants, the lower court 

| had no authority to entertain a bill founded upon an alleged breach 

| of contract, as to the receipt of coupons for taxes. “ [t is only when 

| in the hands of tax-payers or debtors, that the coupons are receivable 

in payment of taxes and debts.”” The complainants, not being tax- 

payers, had no right, as long as they held them, to require that 

they be received for taxes. The complainants having no right to 

3 insist upon their being received for taxes, as long as they held them, 
<_< 


how could they acquire that right by parting with the coupons. By 
selling the coupons they could acquire no additional right. Instead 
of acquiring by the sale an additional mght, they lost their only 
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interest in the contract, and their right to demand its performance, 
‘all right to which” they transferred with the coupons. Such ts 
the law as decided by this court in two opinions. The case now 
before this court does not difter from the two cases last above cited, 
except that in this case the complainants had sold some of their cou- 


pons. That difference is an immaterial one, for, by the sale of the 
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coupons they transferred all interest in the contract, as to those 
so] t. As to those not sold. not being tax-payers, they never had 
any right to demand that they should be received for taxes. 

Ln either aspect of the complainant’s bill—whetheras tothe COUpONS 


’ 
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already sold, or as to the coupons that they desire to sell—no ground 


appears for the injunction. 


The claim for the injunction is based upon the idea of preventing 
a multiplicity of suits, and of preventing clouds being put upon 


the titles to many parcels of land. and to prevent irreparable 


injury. 
CLOUDS UPON TITLES. 


As to the claim that clouds will be put upon the titles to manv 
pieces of land, it is sufficient to say that no land of theirs is to be ‘ 
aftected. They cannot come into equity, because the title to some 


one else’s land is to be injured. 
MULTIPLICITY OF SUITS. 


As to the idea of multiplicity of suits, it is sufficient to say that 


as this Court has held that they had no legal right to insist upon a 


performance ot the contract, they have no legal interest iD said suits 


to entitle them to an injunction. 


OR 
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But even if the complainants had a legal interest, yet an injunc- 
tion “will not he against different persons for separate infringe- 
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ments or violations of one and the same right.” High on Injune- 
tions, Vol. 2, 1549. Dilly vs. Doing, 2 Ves. Jr., 486. Brinkerhoff 
vs. Brown, 6 John., Ch. 155. 

Especially should that rule apply to the tender of coupons. Proof 
of genuineness of one coupon does not establish the cenulneness of 
another. The judgment in one suit cannot be aftected by the judg- 
ment in another. The nature of the controversy requires a multi- 
plicity of suits, and yet an Injunction was asked, because of said 
multiplicity. The injunction should not have been granted upon 
that ground. Even if the multiplicity of suits applied, yet the com- 
plainants were not parties to any one of the suits, and therefore 
could present to the court no case warranting the injunction. 

af may be laid down as a general proposition, that a court of 
equity will not enjoin proceedings in an action at law in behalf of 
one not a party to the suit, which it is sought to enjoin.”’” High on 
Injunctions, Vol. Ze S 1550. State of New York vs, Connecticut. 4 
Dal., p. 1. State vs. McGlynn, 20 Cal., 233 and 274. 

Nor have the complainants any such interest as entitles them 
to an injunction. Even it they had guaranteed to their purchasers 
that the coupons would be received for taxes, yet such a guarantee 
would not give them such an interest. In Roberts vs. Bozon, 3 Law 
Jour. Chancery, p. 113, it was beld that a court would not enjoin a 
sale of land on the petition of one who had guaranteed to pay 
off an incumbrance thereon. In Hagood vs. Southern. supra, 7 
. “that the com- 
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ity OT Sald scrip, On a conditional 
* 7 


appears in the statement of the facts, on page 5 
plainants lately disposed of a quant 
sale, that it could be so used TT payment of teen * Vet in allie. 
gation did not prevent this Court from holding that the lower 
court had no jurisdiction. If the complainants ever gave such a 
guarantee, it was a voluntary one, and can give them no right to 
an injunction. Not being tax-payers, they could not. according to 
Parsons vs. Marye and Hagood vs. Southern, supra, demand, while 
they own them, that the State should receive the coupons for taxes. 
“Tt is only when in the hands of tax-payers or debtors that the cou- 
pons are receivable for taxes,” &c. Could they, by disposing of the 
coupons, become entitled to a remedy which they did not possess 
when they own them? Can a guarantee unsolicited by the State, 
and voluntary on the part of the complainants, so enlarge their 
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legal rights? The guarantee could not affect the State. The guar- 
antee would accompany the assignment. By the assignment “he 
has lost his interest in the contract, and his right to demand its per- 
formance.” They had nw right to enforce the contract betore the 
assignment, and by the assignment their interest in the contract 
was lost. It is true that the State laws in force at the time of 
making a contract are held to be a part of the obligation. Bat 
those laws cannot form a part said obligation as to those persons who 
cannot make use of them. How can statutes, which a person cannot 
use, be regarded as a part of a contract, so far as he is concerned. 
“The laws with reference to which the parties must be assumed 
to have contracted, when the mortgage was executed, were those 
which in their direct and necessary legal operation controlled or 


affected the obligations of such contract.”’ Insurance Co. vs. Cush- 
man, 108 U.S., 51, 64, and 65. 

We submit that even if the complainants had given a guarantee 
to their purchasers, yet they could not, by yoluntarily intervening 
themselves between the State and her creditors, put themselves into 
a position by which they could sue the State. 

But the complainants do not allege that they ever gave any 
guarantee. They mention the possibility of having to meet “re- 
clamations.”’. But that loose statement cannot be treated as an al- 
legation that they gave any guarantee to their purchasers. Indeed 
the only proot of any guarantee in the cause are two or three copies of 
one filed with the motion aguinst the petitioners for contempt. 
That guarantee was not given by the complainants. By it not one 
of the complainants seems to be personally bound. It seems to be 


a guarantee given by the complainant Cooper, not as agent for him- 


self and the other complainants, but as agent for a certain English 
corporation of bondholders. Hence the complainants stand in this 
cause simply as persons, who, as to the coupons already sold, have 
lost al] their interest in the contract, and who, as to the coupons un- 
sold, have no right, as they are not tax-payers, to ask for any relief 
by which the State will be forced to receive the coupons for taxes 
without proof of genuineness. Such being the position of the cém- 
plainants, the Court had no jurisdiction to grant the injunction. 
‘Nor will equity interfere by injunction for the protection of 
one who seeks relief indirectly, through the equities of other parties, 
on which they themselves do not insist.” High on Inj’t’ns, §1547; 
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Kerr on Inj’t’ns, p. 207; Roberts vs. Bozon,3 Law Jour. Chancery, 
p. 113. 

Not only the *‘other parties” are not insisting on their own equi- 
ties, but not one of them has any equity on which he could obtain 
an injunction. Cutting vs. Gilbert, 5 Blatchf., 259. Each of them 
could make his defence at law under the statute of May 12, 1887, 
more easily, with less expense, and as efficaciously as in an injunce- 
tion suit. In asuit in equity he would have to allege and prove 
that he made a tender of genuine coupons. That is all he is re- 
al remedy being ample, the 


_ 


quired tO do under said statute, The leg 
court on its equity side would have no jurisdiction to grant an in- 
junction at the prayer of any one ot the tax-payers, 

Nor could the Court, even at the prayer of several of the tax- 
payers, obtain jurisdiction upon the ground of preventing a multl- 


plicity of suits. 


a 


In addition to the authorities cited above, as to that ground of 


equitable interference, we refer the Court to a case bearing a strik- 
ing similarity in some particulars to that of the complainants, It 
is the case of Cutting vs. Gilbert, 5 Blatcht., 259. It was there 
held by Mr. Justice Nelson, that— 

“A bill of peace founded on the idea that all persons charged 
with a tax under the 99th section of the Internal Revenue Aet,. 
* * * have such a unity of interest in contesting the tax, that 
they may join as plaintitis ina bill to restrain the assessment and 
collection of such tax, and that a determinate number of such per- 


< , , 
sons may appear in the names of themselves and for the rest, will 
we & % 


But the bill in that case did not present us bold an attempt to 
stretch the powers of a court of equity, as is presented by the bill in 
this Cuse. Hlere the complainants, ri Sting pon the equities of others, 
not only allege the interest of a large number of tax-payers as plain- 


, 


tiffs, but also attempt to bring ina large number of defendants, 
each of whom is alleged as being about to commit @ separate and dis- 
tinct wrong upon some one only of the plaintiffs. Can such interests 
be mutual interests? Could a judgment, in any one of the suits 
enjoined, bear in any way whatever upon the judgment in any one 
of the other suits? The tax-payers have no mutuality of interésts; 
the defendants are not joint tortfeasors. Hence we submit, in the 
language of Mr. Justice Nelson, such “a bill of peace * * will 


not lie.”’ 


se 
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Again: The legality of the statute of May 12th, 1887, never 


having been tested at Jaw, in any ove of the suits, an injunction 


cannot lie upon the ground of multiplicity of suits. 

“The Court of Chancery will not grant an injunction to protect a 
party against a multiplicity of suits, until his right to such protec- 
tion has been established by a successful defence at law, in some of 
the suits.”” West vs. The Mayor, &c., 10 Paige, 539. 

* An exception exists, where an Injunction ls necessary to protect 
a defendant from oppressive and vexatious litigation. ~But the 
Court acts in such cases by granting an injunction on/y after the 
controverted right has been determined in favor of the defendant 
in a previous action.”” Wallace vs. Society, &c., 67 N. Y., p. 28. 

The complainants’ bill is not within the principle just announced. 
The constitutionalhity of the statute of May 12, 1887, has never been 
tested in any one of the actions at law, munch less determined in 
favor of the defendant in a previous action. On the other hand, 
the acts of January 21st and 26th, 1886, which the complainants 
allege make the said statute of May 12th unconstitutional, have 
been declared by the Supreme Court of Virginia to be constitu- 
tional. See Cornwall vs. The State, supra. Until that decision is 
overruled, it 1s the law of the State. An appeal was tuken in that 
case to this Court, and it is now pending herein. 

Suppose that this Court shall hold the said decision of the Su- 


preme Court of Virginia to be correct, and that the acts of January 


Ist and Y%th 4} , i Gi - _—— — : 
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Compan acarinst the statute of May I2th would be removed, nha 

} mer lal } Nw , -_ . 

the aetl would be uiso Vala, | nmuer su reumstiances, W hat ob- 


jection could be e nate tT} the RCTIONS Wl ! t hae Iniils salle re ure threat- 
ened by the State of Virginia? The suits would be brought under 
a valid law. The State would have the right to bring them, and 
there would be no ground whatever for an injunction, 

We submit that the rule above announced should have been ob- 
served, and that the lower Court had no power to grant the injane- 
tion, as the right of the State under said statute of May 12th had 


not been determined. 
IRREPARABLE DAMAGE. 


As to this ground for equitable interference by injunction, we 
reply by quoting the opening sentence of the opinion in Parsons vs. 
Marye, supra: 
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“This bill is without precedent, and should have been dismissed. 


It Tt A clear case, as stated, o! damnum absque injuria. 


The only damage that the bill alleges is the injury, which, it 1s 
claimed, will be suffered by the complainants by the tax-payers 
being frightened oft from purchasing from them the unsold coupons. 
The same ground was alleged in Parsons vs. Marye and Hagood vs. 


Southern, supra. In the former case, this Court said: 


“There is nothing shown in the bill by which he is prevented 


from transferring them to others who would have the legal right to 
use them in that way, except that, being discredited for such uses 

» previous refusals of the officers of the State to receive other, 
but similar, coupons, the complainant can find no one willing to 


‘ 


purchase them from him at .a reasonable price for such purposes. 


This damage is not actionable, because it is not a direct and leqal 


consequence of a breach of the contract, and is not distinguishable 
from the damage any creditor might suffer from the known inability 
or unwillingness of his debtors to perform their obligations.” 

In the other case the same ruling was reaffirmed. That ruling, 
until reversed by this Court, must govern this case so far as the 
complainants’ unsold coupons are concerned. The fact that the 
complainants had sold some of their coupons to tax-payers, and they 
had been tendered and refused, does not affect the question as to 
their right tO an injunction to protect their unsold COUPONS. Each 
coupon is a separate contract. The rejection of one is no breach of 
the contract as to another. <A breach of the contract as to any one 
of the coupons cannot have taken place until that particular coupon 
has been tendered for taxes and refused acceptance. Hence the 
coupons of the complainants still unsold stand just as they would, if 
the complainants had not sold any. As to those sold, the complain- 
ants had given up all interest in the contract. They are given no 
larger or different remedy through the sold coupuns than they 
would have had if the sold coupons had been disposed of by some 
other person. 

We submit that instead of the complainants showing in their bill 
irreparable damage, they show “a clear case, as stated, of damnum 
absque injuria. ‘The lower Court had no power to grant the injune- 
tion, and having no such power, it could not punish the petitioners 
for any breach thereof. 
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McCABE’S CASE. 


The petitioner McCabe stands upon a different footing, in one 
aspect, from the petitioners Ayers or Scott, unless this Court holds 
that the injunction bound the successors in office of the different 
Commonwealth’s Attorneys. Otherwise Mr. McCabe was never a 
party to the suit. Not being such, he was not bound by the injunc- 
tion. 

“The obligation of an injunction will not usually be extended to 
persons who are not named in the writ, and they will not be lable 
for a breach of a mandate which is not directed to them.” . High on 
Injunctions, §§ 1440 and 1548. Sickels vs. Borden, 4 Blatchf, p. 18. 

Hence we insist that unless this Court shall hold, that the injune- 
tion bound the successors in office of the different Commonwealth’s 
Attorneys, the petitioner McCabe did not disobey the injunction. 
If he did not, the lower Court had no power to punish him for con- 
tempt. 

We ask that the petitioners be dismissed upon writs of habeas 
corpus. | 

©. V. MEREDITH, of Connsel, 
with W. W. GORDON, 
ROSCOE CONKLING, 
JNO. RANDOLPH TUCKER, 
November Ist, 1887. 
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: The judicial power of the United States does not extend to any 
suit at law, or in equity, commenced or prosecuted by any individ- 
; ual or corporation against one of the States of this Union. This 
| immunity is declared in the Constitution as an incident of the sov- 
relgnty which had existed before the Constitution was made, and 

has been asserted and maintained by the States from the declaration 
. of their independence and their existence as free and independent 
States. No Court of the United States has rendered a final judg- 
ment in any such suit since the Constitution has existed. 
Federalist, No. 81. 
Briggs vs. Liteboats, 11 Allen, 157. 


Troy Ruilroad vs. Commonwealth, 127 Mass.. 43. 
State Va, Leckie, 14 la. AY - Hob. 


Hart vs. Burke. La. Ann... June term, 1881. 


Swann vs. Buck, 40 Miss., 656. 
1 Walker (Michigan) R., 9. 


Railroad Co. vs. Alabama, 101 U.38., 832. J6id., 337. 


, 


Pengree vs. Cottin, 12 Gray, 288-331. 
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This amendment is declarative, and exposes to view the natural 
and regular Import ot the Constitution as understood Dy the Sfates 
and the people. [t embodies anh expression yf Lie Will of the 
supreme and sovereign power within the United States. It is an 
authentic, exact, and infallible testimony of the true meaning of th: 
Constitution itself. 


Hollingsworth vs. Virginia. 3 Dall.. 398. 


Madrago vs. Governor, 1 P.. 110, 627. 
Florida vs. Georgia, 16 H., 417. 518. 519. 520. 


Kentucky vs. Dennison, 24 H., 65. 


ITT. 
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The conventions or agreements of one of the States of the Union 
with individuals create no juridical relation between the parties; 
nor create a juridical obligation. The immunity of the State from 
suit or claim in the Courts of the United States, in her own Courts, 
or elsewhere, leaves her conventions or agreements without other 
than moral sanctions. They belong to the class of conventions or 
pacts ** qua hon habe ni causam civil m,”’ and are distinguished trom 


y 


contracts which create legal rights that may be enforced by suit in 


=, 
‘ 


tribunals established by the State. In the Federalist it is said 


“ There was no color to pretend that the States had renounced this 


immunity from suit, nor be divested of the power to pay their 


debts, in their own way, free from any constraints but that which 


tiows from the obligations of @ 


" ‘ ° rTy ? 
mod Taithn. he contracts DetWween a 


, nation and individuals are only binding on the conscience of the 
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Federalist No. 81. p. 382, Ed. 1818. 
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ihe author of this number (Hamilton), in his report upon the 


publie credit discriminates this characteristic of public debts. 
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Llamilton’s Rep. Annals of Cor . L795, Pp. 13, 62. 


Mr. Webster in a professional opinion viven to Barings & Co. in 
L839, relative to State obhgations deve lops the Satie sentiment. and 


; 


declares this immunity of the States‘ from any compulsory force. 


He says, “The security for State loans is the plighted faith of the 

State us a political community. It rests on the same basis as other 
contracts with established governments; the same basis for example 

as loans made by the United States under the authority of Con- 

gress; that is to say the good faith of the government making the 

loan and its ability to fulfill the engagement * * *”. He says, 

‘It has been said that the States cannot be sued on these bonds. 

ar" But neither could the United States be sued, nor | suppose the 
crown of England in a like case. Nor would the power of suing 

clive tO creditors, probably, any substantial additional security. The 

solemn obligation of a government arising on its own acknowledg- 

ment W uid not: be enhanced by i judgment rendered on such a 


bond.” 
VI Webster’s Works, 537: I Calhoun’s Works, 260-263. 


Justice Blackburn incidentally says, “ That foreign and colonial 


governments frequently create a public debt, the title to portions of 


which is mH le tO deps nd On the possession Or bonds expressed to 
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e tTransferabie to the earer or hoider: there can oaraty © Sald TO 
be any right of action on such instruments at all, though the holdet 
has a claim on a foreign government.” 


Crouch vs. Cred. Fon., L. R., 8 Q. B., 384. 


The French jurists recognize the difference between such securt- 


tles and the ordinary commercial and mercantile obligations ana 


credits which circulate on the bourse. They Say, wr i eftect toatl 
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42. Dalloz. Jurisp. Gen. Tresor public, No. 1105. 


A similar opinion is expressed by this Court in a suit relative to 
a bill of exchange drawn by the United States upon a foreign gov- 
ernment. Such a draft was not a subject for the law merchant. 
Every security put forth by a State is dependent upon the action of 


the legislature tor payment. A law is necessary for the withdrawal 


of the public money from the public treasury. Every bill of ex- 
change drawn by it must be drawn on a fund and no officer can 
bind the State unless by the sanction of a law. No suit can be 
brought to enforce the making of an appropriation, nor to compel 
the payment of the money. 
Bank of U.S. vs. United States, 5 How., 382 
2 H., appendix, 745, 760; Reeside vs. Knox, 2 Whart., 233. 
The clause in the Constitution of the United States which pro- 
hibits a State from passing a law to impair the obligation ot con- 
tracts can have no application to the securities thus issued or circu- 
lated. These securities have no juridical quality. They cannot be 
enforced by judicial means. They create for the holder ho legal 


right which may be asserted in a legal tribunal. 
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Briscoe vs. Bank, 11 P. 321. 

United States vs. McLemore, 11 H. 272. 
Syren, / Wall.. 157: Davis, 10 Wall... 15. 
Carr vs. United States, 98 U.S. 410. 


United States vs. Thompson; J6id., 486. 


The United States in a series of acts of Congress pledged desig- 
nated portions of the puolic revenue for the payment of the interest 
and principal of her public debt. Hamilton in his report dwells 
with anxiety and earnestness upon the importance of maintaining 
these pledges inviolate, and refers to the fact that such pledges had 
not been so regarded by other nations, but he is very far from in- 
sinuating that the public creditor had any compulsory force 
at his command or could obtain one from the judicial power 
of the United States. He assumes as facts that against a monarch 
properly so-called, or against a sovereign number in tits colle- 
oiate and sovereign capacity, constitutional law 1s entorced, or 


protected from infringement Dy merely mora: sanctions: and 
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against a monaren properly 80 called, or against a sovereign num- 
ber in its collegiate and sovereign capacity constitutional law and 


the law of nations are nearly in the same predicament. Kach is 
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| sonable creditor will be satished.”” Annals of Congress, 1795, pp. 
12, 38. The obligation to pay the debts referred to was imposed by 
| the first section of the sixth article of the Constitution of the 
United States. It was a part of the supreme law of the land. The 
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‘he case is one strictly analogous to the case stated in the bill. 
‘ ; 
‘he cause presented to the Court by the plaintiff 1s that the State | 
of Louisiana proposed by t ot her legislation in 1874, to fund her | 
bon ls il d warrants outsta th U) vy an issue of a y»nsolidated bonds, 
bearing annual interest at the uniform rate of seven per cent. his | 
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| plan included the rejection of forty per cent. of the principal. The 
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proposition embraced an otter of a specific tax to be levied, and to 
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be applied to the Jischarge of the interest and principal. There | 
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was an issue of about 11,000,000 of these bonds. In 1879, a con- 
) lalate 7 ne asin | 
. vention called for the purpose of revising the constitution of the 
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state, superceded the constitution then existing and this law of tax- 


ation. and proposed to the bondholders the reduction of the interest 
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on these bonds, leaving the principal unimpaired. The credi 
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holding the consolidated bonds have not since the adoption of tne 


constitution been paid interest. hose only who have accepted 
have been paid at the rate proposed in the constitution. This plain- 


tiff complains that thirty coupons held by her have not been paid; 


that 1s. three instalments of interest on ten bonds are due. Besides 
the plaintiff makes an averment that citizens of New York hold con- 
solidated bonds and the prayer of t bill is. for a judgment or 


decree in favor of this plaintiff upon all such securities thus pos- 
} ah ' } x. . , yy: 
sessed, Che detendants qenyvy that thev ever made, or delivered a 
bond to the plaintiff, or that any controversy ever existed between 
them. «It appears that in May, 1880, the Legislature of New York 
passed an act which authorized her citizens to transfer anv written 
evidence of debt he might have Teh St any one of the states oft 


the Umion, to the State. and that her Attorney-General should 


bring a suit in the name of the State. This act has the same title. 
as an act passed by the State of New Hampshjre for the same pur- 
pose in 1879, and otherwise resembles it. The act does not desig- 


nate the Supreme Court of the United States as the forum, as the 
Act of New Hampshire did, 

The fact that there is any other than a vicarious controversy 
between these States,:is established. New York is a volunteer to 
maintain her citizen in his claim by lending to him her name for 


use in this Court. We have brought to the notice of the Court 


that no citizen of New York. or other State or country. has any 
title to appear in this Court to commence or prosecute a suit 


against the defendants or other persons for this or any other cause. 
Neither can a citizen of: Louisiana commence or prosecute a suit 
against the plaintiff in this Court; nor in the Courts of New York. 
The plaintiff has sovereignly enjoyed her sovereign immunity from 
all suits. The annals of Congress show her successtul obstruction 
ofan act to enable her teeble neighbor (New Jersey) to settle in 
this Court a controversy as to jurisdiction and boundary, and her 
opposition to the jurisdiction when asserted in this Court. 
New Jersey vs. New York, 5 Pet., 284. 


Annals of 17th Cong., pp. 53, 390, 394. 


Every holder taking the bonds of the State had full knowledge 
that no suit could be maintained in this Court or in any other, in 


ease of a failure to make any payment. No suit has been com- 
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menced against the State, except, under the acts procured from 


me . 


New Hampshire and New York in this Court. 
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money. Another State may enti any Cilizen having any Cialm 
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otner States of the Ublon, oO I roreign States to make the ussigu- 


ment. The contention of thi | laintifi implies that whenever one 
State acquires by assignment, colorable or otherwise, any cause for 
civil suit from a citizen against a State or the citizens of that State 
the Constitution has attorded a tribunal to be used for the determi- 


nation ot that Sult. Wi qo nots tnat the Claim or the Stute to 


sue nere Upon assi2uments is Gep lent on any tact aftecting the 
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nance involved in the instigation ii prosecution of such suits 


would be Conspicuous | tne invitations of the act to Make assign- 
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ments were addressed to all men instead of being limited to citizens 
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oft the State. ne iegai Op ration of an assigument [rom a citizen 


does not vary froin an assignment made by a stranger. Either 


would give the colorable title such as the plaintiff exhibits in this 


suit. We assume that New York has the same right to maintain a 


suit in this cour UpOD all assignment ot any holder oft bonds. as to 


maintain a suit for the benefit of the citizen who made the assign- 
ment to cause the commencement and prosecution Ol! this particular 
suit. The faculty conferred upon the State is to bring suits here in 
respect to controversies with other States of the Union, or with citi- 


Zens of other States. lt is il taculty denied to the [I nited States 


and to all of their citizens. Controversies between two or more 
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States must be shown to the Court as the ground of jurisdiction 
over the cause. The grant is special, circumscribed and particular. 

‘he controre rsy must exist between the States and not others. Con- 
troversies between States have but little similitude to those between 
individuals. The Roman jurists distinguished between public con- 
ventions and private contracts, and they gave an admonition that 


they should not be confused. and that difterent considerations and 


pring iples applied to them. he controversies between States arise 
: 

out of their public relations and nterecourse, and where their cor- 
orate or political rights are involved. In the articles of confede 
POoriace >] DOmticial rig Ee. are iti } , : il | it artis ices tt? Col et c- 


ration, and in the precedents shown by the records of this Court, 
the only causes of controversy Known arise out of unascertained or 


disputed boundaries and jurisdiction. 
VI. 


It is an historical fact that every colony which united in the De- 
claration of Independence had its controversy concerning bounda- 
ries and jurisdiction. During the Confederation commercial regu- 
lations contrary to the Articles of Contederation occasioned others. 
These disturbed confederate harmony, and were heard of in the 

ettlement of the terms of the Union. Such disputes in colonial 

times had been settled by the King in council effectively. None 
disputed his authority. Had he undertaken to bring suits in his 
own name to collect il debt for one ol his subjects by preference, 
there would have been dispute. 


Campbell vs. Hall, 20 St. Trmals. 
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Amos Ene. Const., 156-159. 


His interference with domestic administration at home or in the 


colonies would have been resented. The regular and acknowledged 
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jurisdiction or the Crown in the settiement ol questions oF 1uris- 


diction and boundarv naturally and necessarily devolved upon the 
Congress of the Contederation. The first impression was to sub- 
stitute the Senate for the Congress and such was the draft of the 


Constitution of 1787. Rutledge, noting the fact that many disputes 


had been composed, moved that the delegation of the authority be 
transferred to this Court. W hat controversies were to be submitted 
to the Court, and in what form, and under what conditions has not 
been detined by Act of Congress. Congress has merely conferred 
the jurisdiction of the cases specified in the Constitution in the 
words it employed. 
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For a long period this was deemed insuthcient. in 1S] t. Ken- 
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Mr. Crittenden made a second or third att mpt apon a memorial 
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was animated opposition from 1 New York Senators Rufus King 
ind Martin \ 
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“he States of New Hampshire and of New York at intervals of 
about a vear. adopted acts that have the same titie for the ampinhca- 


tion of the stinted and scanty business of this Court. A bill with 
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the same family likeness was introduced into the General Court of 


Massachusetts. That respectable State did not sanction it. The 
object o! these acts is the Sane, it is to subordinate the authority 
of this Court to the aims and emolument of the jobbers In stocks 
and securities. New Hampshire sues for two hundred and ten dol- 
lars; New York sues for ten hundred and fifty dollars. Both States 


acknowledge they have no title save that they obtained by the 
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inducements of their respective acts. Both acknowledge they have 


no interest in the result of the suit, and that the assignments are 
colorable, and that the decrees of this Court. if favorable. would 
enure to those who could not maintain any original suit whatsoever, 
in this tribunal. The faculty of these States to convoke a sister 
State to this Court by summons or writ cannot be transferred nor 
delegated nor shared. The concurrence of all the departments of 
the government of the United States cannot add to the original 
jurisdiction of this Court, nor alter it. The jurisdiction is limited 
to designated parties by the Constitution. 

No State by a legislative act or contract can pervert it to any pur- 
pose other than that the Constitution contemplates. All laws of a 
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State, all contracts of a State for the purpose, are contrary to the 
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order, rule. design and policy of the Constitution of the Ll nited 
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roversy which legitimately eXists Detween them and their sister 


State or its citizens. 

Their laws assume that besides a settlement of their own contro- 
versies, they may champion all such as may be transferred by an 
inhabitant of the territory. 

Craig vs. Missouri, 4 P., 416. 
Marshall vs. B. & O. Co., 16 H., 314. 
Kennett vs. Chambers, 14 H., 38. 

4 Otto, 535; 12 Wall., 342. 

] Black, 419, 


examine tTurtner the question oO] the accountabdl 
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the subject under any conditions that relate exclusively to the State, 
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and the mora! obhgations which exist and bind the conscience oO 
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the State as a moral being. Ob! vations purely moral are to be 
nforced by tl ation of internal and invisible agents, not by 
entoreed Dy the operation of internal ans Invisibie agents, not DY 
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the agency of human laws. is a dictum of Chief Justice Marshall:— 


ion in Uden 


vs. Saunders, and in Sturges vs. Crowinshield: “ The contract pr 
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The published debate Ss Of the COnVe! hon show that thie si minal 
principle of this clause is to be found in the ordinance adopted in 
July, vive by the Congress ot the Contederation sitting in New 
York for the governme nt of the Northwest Territory. One of its 
sections is: **In the just preservation of rights and property, it 18 
understood and ait that no law ought ever to be made, or to 
have force in any territory, that shall in any manner whatever inter- 
fere with or affect private contracts or engagements, bona fide and 
without fraud previously made. 

Rufus King, a member of the convention, called attention to this 
section of the Act some weeks after, and moved that it form part of 
the Constitution and applied to the States. Instead of this there 
were adopted the prohibition of bills of attainder and retrospec- 


13 


tive laws. The committee on Style reported the words that are 
now found in the 10th section of the first article of the Constitu- 
tion. 

Neither in the convention that adopted this clause, nor in the con- 
ventions that ratified the Constitution was there a complaint made, 
a remonstrance urged, or any inquiry or explanation expressed which 


: } ’ . , * ,* ° 
ln any manner assumes that a State was pr hibited from Managing 
the affairs of its treasury and of its finance, under any constraint 


from this clause in the Constitution. 


When the Constitution was adopted the States were involved in 


qaepft. Their bills OT credit were the oniv form of currency, and 


were depreciated. None anticipated that these bonds would be paid 
. ’ 


° ’ 7% ry ,* . , . : > 
>% | i. ‘ ° ; ’ ’ ‘ 
in full. ‘There was distress among the inhabitants. We do not find 
. ? } } ? ° ) i ; 7 . . 
‘ : ' tee vs " > t+ by ; ; : : . ; ; + 
In the debdates in the convention that framed the Constitution, nol 
. ti +} OFT On? . ; ’ . eee? i — >» % . ‘ ih men ¢ ae | " . 
in those that approved and accepted it any reference to this clause 
s & ‘ . 
or the WConstitution as preventing a on irom passing a maw fora 
' " 
Sort Tie yt 7 rive i? il yrs i>? si) | ~ is roey ioht } Scr) iy 
, 
t . i iyi Tire Lis] lis | ’ lf = Lis¢ . ce \\ is to tiie | ivate 
> 
. 
‘ i? ‘ ~ i? E OUTPSP IG 1} iT ~~. eit ’ 5 thi, DeEerwer Ti iT rnd 
, 
I itl \\ _ S] ‘ I Ol su) i il \ | i) L,sv \ ne 
. . 
4 
Ipprehenaed irrerence or Con tne States i} Wit 
i ith ‘+ ’ : : , » by . . : 3 - e* 7 >) : »*) 7 
| ~~. Lai ii La it ‘¢ ‘ ses | Pa an =a ‘ ia . : 
> 
> * t : e > > 
Lake LIThMe Was CONMPMCU \ na S ODMION mis Lourt 
+} r ~ } \ ; *) Pre V mic ‘ 2 Wi >) +} . .} ~~" An) 
es oe | ‘ | | its at ‘ U} ‘ il Xa ' 5 ‘ ‘ . . ‘ 1 ie 
» 
: ‘ 1} . n , . . : 2 . , . »* + ry 
: . ‘> " ‘ ' ’ " * " > i " . : , i ms © . ‘ 
nounced that all those who deal in the bonds and oblhgations of a 
. ‘ ; . ’ >. . , } 
. * » P< : 7 ‘>! sy cwart » »* > , 3 ’ s> ’ ‘o sec ‘ J 
sovereign State must rely aiftogether on the sense of Justice and Poor 
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Taith of the state. That the maiciuryvy OF the State cannot enrorce 


the contracts without the consent of the State and the Courts of 


the United States are expressly prohibited from exercising jurisdic- 
tion. 
Bank of Washington vs. Arkansas, 20 H., 530. 


When the section of the ordinance of 1787 1s examined, and 
which Vir. King moved the convention to incorporate it into the 
Constitution, 1t will be found to embody the same conclusion that 
was adopted by the committee on style to whom were referred the 
proceedings of the convention of the 28th August, 1787—of that 


committee, King, who made the motion, and Wilson, who sup- 
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ported it, were both members, Hamilton, Madison and Wilson 
being the othe , oo m bers. The ordinance assigns for the restraint 
imposed on the legislative power “the just preservation of rights 
and property.”’ The restraint imposed is that no law should be 
made to have force, that intertered with or aftected private COn- 
tracts or engagements bona fide and without fraud, previously made. 
Chief Justice Marshall excludes from the operation of this clause 
any unprofitable and vexatious interference with the internal con- 
cerns of the State, or would unnecessarily embarrass its legislation, 


or which would render immutable civil institutions and confines its 


ee 


operation ae restrain the legislature in future trom violating the 


right of property.” It is stated in the argument of Sturges vs. 
Crowinshield, that Wilson is the putative author of the expression 
contained in the 10th section of the first article of the Constitution. 
This expression comes from the committee of style, and had not 
been used in the convention. The word obligation in connection 
with contracts has its origin in the civil law. The ceneral term up- 
plicable to agreements relating to transactions and business and 


which created obligations. was pact or convention. 


Conventions created obligations, extinguished obligations and 


translated property and real rights according to that law. 


The conventions that created oblig 


ations which might be judi- 
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cially enforced were denominated contracts. This word was not 
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applied to the modes for extinguishing obligations, as payments, 
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h there was in these in- 
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stances the assent or two or more Eersons tO an act OF a juridical 
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was annexed fo 1f, Oe Write hH Conventions are deeds—convey- 


ances. The word contract was rarely apphed to them, although 
ull the qualities of a contract are to be found in any ordinary deed. 
The obligation of the contract is tuifilled by the deed. The deed 
remains a muniment demonstrative of title. 


This classification of conventions appears in the modern works 


upon the civil law, but contracts and contractual obligations are 
more nearly identified with conventions and conventional obliga- 
tions under the modern codes. 

2 Poth. de Pandectes de Justinian, p. 604, s. 1, 2. 

Touillier, t. 6, nos. 8,9. Duranton, t. 10, nos. 9, 11, 12, 138. 

Dalloz, jurisp. Gen. verbo obligations, no. 44. 

Larombiere des ob.., p. 3. nos. 3, 4. 


Chief Justice Marshall in his opinion in the case of the Dart- 
mouth College examines with cure the word contracts as employed 
in the Constitution. It is confined by him as in the Roman law to 
juridical subjects which may form a cause for judicial action.. The 
description in that opinion would serve as an exposition of the word 
in a treatise on conventional obligations. In the case of Fletcher 
vs. Peck, the Chief Justice and Justice Johnson differ as to the ap- 
plication of the word to conventions which have heen tulfilled on 
both sides and where property has been translated by deed or 
authentic act. 

[t is difficult to understand that there can be any obligation in 
respect to property or rights of property after the orantor has 
parted with title and possession by a valid conveyance to a com- 
petent grantee, in the absence of specific covenants. His subse- 
quent conveyance of the same land to another is hugatory tor he 
has no estate. His renunciation of his own deed or disputation of 
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his Own conveyance so long as the possession 18 not distt rbed is 
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existence OT a per rect and Ope rative co act Which under exXisting 


laws mav be enforced as made in a Court of Justice. 
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It cannot be aenied that when the bonds *) Louisiana went from 
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State. There was no contract made which had a judicial sanction 
Or quality. tha case of the plaintifi 1s that this 18 entirely true as 
. . . . . . . : , 
respects every citvizen of the State of Lousiana, everv citizen of the 
[ nited States, every human being on the face of the earth, Dut that 
‘ = oO ros vo i Ry L$ ‘ :, 
the Constitution of the United States has established this Court 
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with an authority to determine controversies vetween the States. 


his plaintifi Has aequirea some or the coupons OT interest upon 
yonds, and asks tor a decree against the State for the 
amount. 

The Constitution of the United States was ordained to establish. 
organize, and consecrate a union of the States. The interests of this 
union are generai interests aftecting In some manner all of the 
States. We may agree that the general interest is superior in mag- 


‘¥ 
wan, 


ne 7. ; .1 - Peal } : : 
nitude and L mwilie consideration to otner wterests., \\ ith nesitation 
we sav that the particular and special interests not Within the direct 
aim of the VConstitu 


ae 


We have no hesitation to admit that the pub ic acts of admunistra- 


tion under the Constitution and the Constitution itself are superior 
and supreme in their operation. 

This Constitution is not and does not create a primitive organism. 
The Constitution is a result Or cones ssions. compromises, sacrifices 
and consultations among organisms that were existing, and had 
sovereignty, independence, jurisdiction, right, declared in public 
records and existing by indisputable titles. All the authority con- 
terred under the Constitution is delegated. What power and au- 
thority is not delegated is reserved to the authors of the Constitu- 
tion tor the self-government of the Staces and their peoples. Among 
the undelegated powers are those that affect life, liberty, property, 
domestic and social union. moral and material progress and devel- 
opment in the States, and their political social order and well being. 


I suspect the Union would not be lasting in case the States were 


inattentive to the interest which I have hesitated to say were sub- 


ordinate or secondary. There was a great difficulty in making a 
partition of the powers and jurisdiction suitable for the administra- 
tion and security of these general and particular interests. The 
hrst Chiet Justice of the United States desired to have one great 


than what might be 
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nation—the States retalnin 


¢ no more | 
, ! . : . : -- 
iat their officers. civil and 


necessary for domestic purposes 
military, should be commissioned and to be removable by the na- 
tional government. 

Mr. Madison in the convention insisted that this government 


shonld have an indefinite negative upon all of the legislation of the 


’ * . > . 
States, others advoeated i SUDUILVIS States, so that their ter- 
Story be quelle eeniie cen. end | vinalinaliial asi 
ritory be made nearly equal, and th xtension of congressional! 


control to subjects of police. 
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he Constitution did not establis repub yne and indivisible 
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ce that founded by France in 1793 and 1871. Nor did it estab- 
| i . t ’ >. " " 

shan incorporate union Ike it Britain—composed of 
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mnginand and Scotian i-one KinNgaoth, e parliament, and a desfi- 
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nation or the erown DY the same act succession WILD a complete 
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existing German ipire he States and the State governments 
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‘ . a4 1} : 2 - 
ire maintained. Lhe State admin ) Within all the range of 
lalawatad ' _— ho Pn PP ' 
the delegated powers and the sovereignty and jurisdiction and 


‘ . . ’ ; ’ | ‘ } ? . »e 
rMmMmuniltles Imported by rnem may ve conducted and emp oyed with 


the same freedom and fullness as if the federal Constitution had 
never been adopted. The States are not subjected tO any negative 
rnrrsyi r} t} i? selection of their ofh- 


f 


upon their legislation, nor any control in 
cers, nor is their power of coercion or suit conferred upon the 


Among the reservations of power and 


rivht were those of dominion over tneir domestic attairs and the 


attribute ot inviolabilitv in the sovereign exercise of the dominion 


led. When Mr. Justice Wilson asserted that there was no 


not ced 
. P . . , «€ nn, —* im ie . " + aby! nit _ ‘ (' : “Tf ft 
reason why a state snoutd not be amenavie to salt 1n a VOUT! oO 


a mercnant was, and ror tne same 


Justice upon its contracts just as a 
reason, and when he opened his opinion with a sneer at the claim 
it all, he only substituted his individual judgment, 


of sovereignty i 
to the experience and habit of nations including that whose com- 
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‘he Constitution of the United States has made of the judiciary 
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Michelet informs us in respe o Franee. He says: he 
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Pancects were their bible and Gros} l: with Te Xs, ¢ itations. talsifi- 
eations, t| Cy at momrsned thi \hid a \ re ¢ Pontitieate. w udalism. 
Chivalry. There went through the kingdom judicial officers who 
circumvented, overreached, discouraged, destroyed the seignioral 
jurisdictions. 

“In the centre of the web sata council of lawyers called the 
Parlement of Paris.’ 

3 Michelet. Histoire de France. 36—40. 


Loiseau. himself ra | lawyer and co-worker. in a moment ot cotm- 
punction and compassion, writes: ‘As among all animals the 
great devour the small, so among men, and not only among them 
in general, but among men concerned in the administration of jus. 
tice this same injustice has been exercised during all time; for the 
royal officers being superior and being fortified with the power of 
ie king instituted continually, enterprises of every variety against 
the selgnivral authority.” 

Loiseau, des seigneuries, ch. 12. 

Our own Gouverneur Morris, a member of the federal conven- 
tion, says it was observed in the convention at an early day when 
the necessity oO! drawing ral line between national sovereignty and 
State independence was insisted on, “ that if Aaron’s rod could not 
swallow the rods of the magicians, their rods would swallow his.” 


8 Morris’ Writings, ~65. 


\. 
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The motive is the desire of supremacy and the principle employed 
by the legistes ol every age is found in the Pandects: “ Cua ipse 
prince; s constitu pro lege, pro leg servetur. The king, the frovern- 
ment is charged with the guard and the care of the nation. Sov- 
ereignty is theirs. Supremacy is theirs; what they establish for the 
rood is law. Selgnioral justice is an emanation trom 


_ 


CoTMnmMon 
them. Cases were drawn from all inferior courts because the king 
was concerned. Cuses could not be tried in those courts because of 
interest In the question. 


T on 
— 


’ 
7 4 


. : } * , > S* 
ugineuts were reviewed, on the charge there had been a fail- 


ure or denial ot justice. The legistes introduced the civil law, 


oe 


’ 


established unlty and the power OF tiie King, and left the people 


’ :*} . - 
witnoul irerty. 


7 Laurent, Etudes sur l’histoire, 552-561. 


England displays an analogous history. Her people resisted the 
civil law and the maxim of the Pandects. But the centralization 
of the Courts, the establishment of the Star Chamber, the Court of 
High Commission, the subjection of the Royal Judges took piace. 
The decision in the case of Llampden Was, ‘‘that the King might 
levy taxes without grant of Parliament in cases of necessity, or 
when the King was in danger, of which danger necessity, his. 
Majesty was the sole and final judge,” thus deciding that Magna 
Charta and the old constitution of England had ceased to be opera- 
tive. 

The great contest between England and Scotland, which was set- 
tled at Bannockburn, had its immediate origin in the claim of 
Edward I, to determine on appeals to him two civil suits between 
Scots in the Court of Scotland wherein judgments had been ren- 


’ 


dered. His jurisdiction was denied by John De Baliol the King. 
Edward asserted jurisdiction and proposed to punish the King for 
his contumacy. Then followed Wallace, and Bruce, and Bannock- 
burn. The historian says the judicial proceedings were borne down 
by political impulses of a more powerful kind, and there were no 
more records of the appeals against the King and Parliament of 
Scotland to the King and Parliament of England. Their union 
was postponed for three centuries. 
2 Burton, Hist. Scot., p. 161. 
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The majority of the delegates concerned in the making of the 


Constitution of the [ nited States, retused to econeur 10 any ettort to 


rr , —— . 
hey retused to confer upo Lie | hited States any power not 


required for the common defence or which tended to disparage or 


’ ’ ‘« . 
legrade the State governments. So strongly did they apprehend 
‘ . | 
: =. i re oh 4 : : 
+c > ’ 7 ‘ ee : 5 7 ‘ ' } be ‘3 7 
tne mischiel O tOlnOW TPO a Sur YG Thi Without HMTLALLION On its 
> he : ’ + | : " u’*) ‘ yey " Ti ’ ' ¢ ’ rif = . ‘ ys 7 
powers, Lia Litt f Wiis <i =F Vel Lihat CPTIStI ution. iis lrramedad, 
— . ; j . ’ ) : i . - _ . + ’ ] : | } . 
would not be adopted, and adopriion was secured oniv OV the prom- 
4 + . 
, , 4 ‘ ry, 
* , y , ‘ ; , . 
ise OF The aad OL O|} LmmeeniaG Chis tO CSLTUIN Und CONLTOL It Che 
Constitution Was ¢ PeSsU OT 4 imisGis OO} practi i sturesmen wto 
. ’ 
Wer ~~ i c*q?T \ ‘ Jt i ) ~~ i { tbie ssing (>] Baar rry | } rire Til- 
: ) «) P - ry% : ' oe ae . ’ } 
SCIVECS THU LOCIP j SLC sf I e was no speculative theor pbroacned, 
?> e : } ,) , '¥ >>" >>} +% ’ fF ’ " ae ks ; } Th + . ob 1 . 
riddi cat*at i reitat SU ‘ fi PETALS PL | C°U CAUCE Me THOS, ei il stLitlis Were 
bit CIIiPe aria Cy ; 
ryt j ? ° 
here exis 34 ' isies and discordant institutions in 
+}, +} ’ 57 om } by ry ’ ’ } ’ 
Liat ail it ‘ ‘ a? ‘ ‘ “ its \ ( Were 
interestS LOU I Vie ito rivairy, or angry compenutvnions, om- 
: . | 
. 3 ‘ ~~ ‘ . . 7 a 7 . 2 : . id 
DLnATIONS i ,ere f “ i i iit end TO Co STOTIS iii 
° . " . . p ‘ + re 
conflicts. here were adverse claims to the same terntorv. The 
question was how to remove these causes for internal commotions 
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promote association or connection, otherwise than through the (_on- 
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stitution, were inhibited. The Constitution was itself a treaty 
made a confederation and an alliance, and something more, a COM- 
pact, an agreement and a union among all of the States. 

Nothing more Was needed, and nothing More allowed; ho other 
compact nor agreement without the assent of Congress. The priv- 
ileg Ss and immunities Ol citiz ns were conferred Upon all citizens 
in every State. An independent tribunal was created so that citi- 
ZeDS of difterent States micht settle their difterences. No provision 
Was made ror t he COnTrOVE rsies ot citize iis with States. nor with the 


[Tnited States. here 1s no recognition of any capacity or faculty 


of a State to maintain the quarrels of her citizens with other States. 
Controversies between States of a judicial nature existed before the 
independent States becam< contederates, or had formed aun Union. 
The contederation iis well as” the Union undertook to arrange such 


controversies. The caution with the arrangements are made to 


show that such devices as New Hampshire and New York have 
ad ypted to introduce the complaints or controversies of eitizens of 
one State against other States by lending their names and counuten- 


ance to them. contradict the alms and the intent of the Constitu- 


tion. 
Gouverneur Morris, in a letter dated in 1814, says that the Con- 


7 
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stitution “* was written by the fingers which write this letter. Hav- 


ing rejected redundant and equivocal terms, I believed it to be as 
, , ’ y ° ’ ; s 
clear as our language would permit; excepting, nevertheless, a part 


of what relates to the judiciary. On that part conflicting opinions 


} : : j : | ,% | , + : ? , : 
had been maintained with so mu professional astuteness that it 
’ ’ } . 
became necessary to select Dnrases WouICH, erXpPPessine mv OoOWwWD 
: li 


| | | . ; ] , : 
notions, would not alarm others nor shock self-love, and to the best 


of mv recollection that was the only part which passed without 


‘ 7 13) +? »?* al] 1} hy Tf ! 7 rryiy ae ’ : } im hy: res ‘ 
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written constitution containing unequivocal provisions and limita- 
: ’ ‘] } > . a oe , ‘ 5 " | ] . » | . 3 
tions, he megisiutive ion Willi not ve itangied In the meshes of 
sue ~artrtt —. I es ' ). ‘ . BS on . 
1 log net. The legislature will always make the power which it 


wishes to exercise unless it be so organized as to contain within 
itself a perfect check. The idea of binding legislatures by oaths is 
puerile.”’ 

8 Morris’ Life and Writings, 322-3. 


The convention which made the Constitution, and those in the 
several States which adopted it, did not concur in this opimon. All 
the officers ot the Federal or the State governments take oaths to 
support it. That none hould h ive any mistake of the line between 
the powers of the Union by an arrangement made betore the Con- 
stitution was adopted, the amendments offered in the various State 
conventions were to be returned to Congress, and the amendments 
proposed should be submitted to the States tor adoption. The 
ninth and tenth amendments declare that the powers not granted to 
the United States are to be deemed to belong to the States or peo- 
ple. The oath to support the Constitution involves an obligation 
under oath, to maintain the reserved powers of the State inviolate. 

There had been no example ot a republic extending over a large 
extent of territory and subjeet to a central government that had 


maintained the liberties of the peo No general disposition was 
manifested to try an experiment of the Kind. 


A written constitution to be supported by all of those charged 
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vy of administration under the obligation of an oath, 


—) 
— 


with any facul 
was deemed to be a security of no small importance. Having 
sworn to exercise the powers delegated according to their intent 
and meaning, they did not suppose that the powers reserved would 


b 


‘ 


e exercised under any false pretence, that the intent or meaning 
was difterent. 

The care with which the undelegated powers are protected from 
encroachment Snows that none ot those artifices or contrivances or 


. ° | 


inventions which have been employed to cover usurpation of un- 
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granted powers, or the exercise of authority, Jurisdiction or magtis- 
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authors of the Constitution. nere was a condemnation in advance 


or everv attempt or tne kind. 
‘ b 


The hill oft the nlaintifi is brou: it to obtain cl decree declaring 
or the sum of ten hundred 
and fifty dollars, the amount of thirty coupons that had come to 
the possession of the plaintiff of her issue. 

That a decree should be made that all citizens of New York who 
ht have a decree in this cause in the 
name of the State tor their amount and that principal and interest 


should be paid as it becomes due. ‘That some articles in the consti- 
] 


, 


. ’ : . . . . ‘ : 
tution of the State of Louisiana and provisions of her law be de- 
clared to be void. 


There have been suits in the Courts of Louisiana of a similar 
import brought against the Treasurer and the Auditor of the State 
by holders of securities of the same kind. Her Supreme Court has 
determined that there was no jurisdiction confided to her Courts to 
deal with such questions. No precedent for a suit of the kind 
exists. The municipal code of Louisiana is drawn from France. 
The highest judicial authority in France declared that the State as 
a public and political authority is justiciable only by herself. She 
alone can appreciate her own acts whether in her own favor or 
against her. A suit was commenced against the minister of finance 
to obtain payment of arrearages of a rente viagere inscribed upon 
the great book of the public debt. The Courts were without juris- 
diction. 

Dalloz, Jurisp. Gen. verbo Tresor pub., nos. 581, 574, and 
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even now the commauds of the Cour 
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Buchanan vs. Alexander, 4 H., 21. 
Reeside vs. Walker..11 H.. 272. 
United States vs. Guthme, 17 H., 304. 

Erie vs. Knapp, 29 Penn., 173; 64 Ill., 376. 


The organization of the Treasury of the State of Louisiana is 
analogous to that of the United States, Great Britain and France, 
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27 
‘% The operations are limited. and the number of checks and balances 
fewer. but the svstem 1s similar. 
The Treasurer is a separate officer, established by the Constitu- 


tion. His othce is to receive and tO preserve carefully the public 


money, and not to disburse if but ‘Oonrorm ibly to law. 
No money can be drawn without a legislative appropriation. 


Const. Lous... Art. 58, 14, 15. 


' 


These officers have no right yr estate in the public money. They 


are mandataries. of a limited and detined commission. 


There have heen instane a er Sie H) otheers have been COn- 


trolled by the Courts. The instances-are rare, and imply a clear, 


distinct and unmistakable duty imposed by those who have authority 

to direct them. Those cases do not make uny exception to the rule 

that the State is a sovereign, and that the State in its public and 
1 political capacity cannot by the sub] Lt OF 1u licial process. 


A State cannot be likened to an individual. Her mission is to 

} »: } } } Be ws “££ 
control, direct and govern the compiex, diverse, ramified and muta- 
ble interests of an entire community, occupying a separate territory, 


having a counexion with the past and obligations which reach to a 


a remote future. The common sense of mankind has established 
that a State may not be arraigned and sentenced and coerced like 
an individual. 

Hart vs. Burke, Treas. 
State vs. Deslonde, 27 Ann., 71. 
Elliott vs. Burke. 
5 Dufour, Droit. Ad., 140-144. 
March vs. State, 44 Tex., 64. 
2 Wheat. In. L., 168. 
;* The rule laid down by Blackburn, Justice, is that where an ob- 


: ' > ] \ > . a : 
gation 1s cast upon the principal and not apon the servant, we can- 
7 . ° , ’ “ : 
not enforce it against the servant as long as he 1s merely acting as 


servant. ‘To take a familiar instance, if a mandamus ts applied for 

. : + . ; — } , . 
uvairnst the Secretary of a railroad « TEP tO do something, it 
vould not be granted merely because the railway company, his mas- 


} 
i 


ters. had an o 


i ; + : +} ] o : hall i : > 
mgation to periorm ith autv, and it makes no difter- 


ence that the master, or the principal, or the sovereign who is only 


suable by petition of meht., or is not suable at all. There is the 


7 


L 


familiar case of the surveyor of highways who is the servant of the 
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“The Courts have no jurisdiction to do so, not only because there 


} 


} 7 , + 
but because there 18 no 


is no Jurisdiction as against the individual, 


jurisdiction as against the foreign country whose property they are, 
| | | . : + 1] i > : * , o 
although that toreign country 1s re present das all toreigo countries 
’ ! ; . a« a . , . ° 4% : . : ** 
are represented, Dy the mMarvidual Who 1s the sovereign. 
é ‘ 
ryy rT : - } +7 a, ~ bd . 
he case of lwvycross Vs. Drey rus, oO ly. .. On. a. OVO, 18 a Case 
closely analogous. 
rTy : ] ac . : * ‘ - . ‘ ’ } 
Chere re | Special hypothecation ror the payment ol] pt incipal and 
- — e nartai le os ® DaButen “ = he Pe 
interest OT Cerrialh POnadS WAS Nace () Pe LITILUL SCCLUPILICS O Lie C- 
: > } >} .% # %. - . - * ° ? . 
ruvian Republic. Among the securities were the surplus proceeds 
fa) , ” * , 1 } e , ‘Ty , " 
oT the guano to be imported and soid 1n London. here Was YUAaANO 
. +. . ; a . : ’ ' sy > ; . . 4 >. . 
in England which had been sold, sent for the purpose of paying the 
o . oo . ly } c *% ‘ ; 1} : rye 
interest, and there was dermmult and fTaiure to Pay alleoed. | ne 
" | > | 
demurrer confesse d the bill. 
rrviy + ' 4 ‘ ° ; _ — ; P P : , , 1 
he Court determined that this was an attempt fo attach the 
° ’ . y ‘ ; . . he fy — t} iF _ j | ] * oe . . nta . | ] 
property or a toreign State in the nands or the avents, and the 


Court having no power to deal with the government as a party, 
they could not deal with their agents or property in the hands of 
their agents. The ground of their opinion is identical with that 
embodied in the opinion of this Court, as declared by the Chief 
Justice in the cases quoted in the statement of the first point in this 
brief. 

Beers vs. Arkansas. 


} 


Bank vs. Arkansas, 20 How., 527, 531-2. 


XVI. 

Besides the claim that a decree shall be rendered in this Court for 
the plaintiff, as the owner and holder of thirty coupons of the spe- 
cific amount of ten hundred and fifty dollars, there are allegations 
in the bill that there are a large number of bonds and coupons held 
by citizens of New York, and the bill imprecates the Court to de- 
cree an indebtment of the State of Louisiana for the amount of the 
bonds and the coupons to the plaintiff; and that the sums due for 
principal and the interest should be paid as they shall become due; 
and that the Court shall declare the constitution and laws of Louis- 
iana arraigned in the bill to be void. The bill goes far beyond the 
concessions contained in the Act of New York of the 15th of May, 
1880, set out in the bill. This act invites a citizen to place himself 


and property under covert of the State and by an indirection, the 


MB prt A ata. 
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prohibitions of the constitution against the commencement of suits 


. . 7 . )* . - } : , : . 44 ; . . . 

against a State by an individua , Will be evaded, his indirection 18 

lov } ti 7 why] ~<a) rty 

employed in all that portion of the bill which relates to the thirty 
ryyvt ) ° ° és . . sal 

coupons. he plaintiff, without anv assignment, and without the 


privity of any bondholder. asserts sne may as a voiuuteer in- 


=. ¥ ee a ee nal : - —” 
Louisiana aftect prejudicially some indefinite number of her citizens 


, ar ; ' , 
and she prays for a judgment against them for a principal of a debt 


que thirty vears and upwards nence, and the interest to accrue from 


time to time till the bonds mature. ‘The judgment is to be held in 
trust for the citizens. 

The judicial power of the United States is a limited power. It 
extends to cCHuses of law and C nity ar! Ing under the constitution, 


. + ’ ’ ss . } ‘ ] ; ] nn : 
treaties ana law s of the | nited States, and to cases ol admiralty 
’ ’ ° ° P we 4. 1 aa ’ ° 
and to enses bpetween parties nominated in the l] [ Article in the 
’ . . . } . . : 
(Constitution. [t may be LSS! rted 1 hat aii OF the cases dé ermined 
in all the courts ot the United States in any vear, do not amount in 
. : ’ + " ‘ ‘* } ty . 
number to one-two-hundredth part Of 1c Cases uisposed OL If) the 
- : > »¢ ‘ ] oat ’ ol , lL, rf ’ 
Various courts and tribunais or the States. 
‘he flatterers of kings have called them the fountains of justice. 
Ty ' | on » | ” co ue 1 | | +} , ry a + | ' ~ That ; Ao . : : 
ney nave eCell LIReCHE O trie SUD. tO LOC Seas. Hat TUSLICe ISSsUeCS 
“oe ] | “ot 2) | | iu 1 sliles . ‘ ‘ th +1 ; 
rom them aud returns to them. ney riluminate as the sun does, 
] + _ 4 } -. ol sm } 
tne moon and Stars, preserving iis OWD origntness Uni pare ad. ln 


I 


j Nn) } , linmitat fT, vnte« of 
€0 LanqgUaIn PPT recap summo omnes thesauri dignitatem reconditi sunt; ei 


ab fO Ve hut a tonti OMLTES jurisdi Honis proce lunt : sicul omnia fumina 
. ’ ryy , 
permeatus leryrTra Huunt ad mart, él ad mari retluunt, he courts of! the 
[ nite d States. unquestionably, wre NnNecessafy iti the organization vi 
' [] e , 4. j ] -11 . ® + eet mf P | ; . e | + . 
tne nited States, and fulfill a most important and essential func- 


tion in their administration. but their concern with the subjects 


} 


of life, property, reputation, domestic relations, succession and in- 
struction is restricted. The courts of the States have jurisdiction 
in the great proportion of such controversies. 

The bill claims a jurisdiction beyond what has ever been asserted 
before 1h the eourts of the U nited States. Not simply} in relations 
of persons and things, but that aftect the constitution, character 
and capacity Oo! the State. 

By the revolution each State became a perfect and independent 
nation. Under the confederation and under the constitution, the 
national powers were abridged by the delegation contained in the 


articles of confederation and union. ‘The colonies would have con- 
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and injury from one of the States the State may sue another 
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state fora wrong done. ne State may facilitate his collection of 


demands against another State. The state may sue the debtor 
State in assumpsit, or debt, or by bill in this court. 

The first commentary we have to make is that the Constitution 
was made for the United States, and the judicial power, hke all of 
the other powers delegated, were designed to serve the interest and 
welfare of the Union. Whatever interests were particular or indi- 


= = ; , oe > ge es 
vidual did not enter into the grants ol political or judicial power. 


Nor are the powers of the Courts to be expanded, nor their pro- 


Zens may fave causes of sul 
extend to any suit they may commence. 
The “rate Tralat ive . oct ry? : \ monet hich ‘ le 
rit LZLLeS rnemseives Were paced 7 ia COnaiIONS woiend maa 
controversies difhecult. So dithecult that it requires a vast amount of 
tentative experimentation to show a sembdiance of a controversy. 
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lances, conrecerations, compacts, agreements, commeyr- 


clai regulations, Wars and maintenance of armies and ships of war, 


attord occasions and opportunities for controversies between States. 
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There were existing and irritating controversies that protruded 1a 
ail discussions relative to Constitution or to a more perfect Union. 
The words controversies between two or more States, surely did 
not raise an apprehension that one or more States would resort to 


indirect and equivocal measures to encourage litigations in this 
Court and to engender the resentments that litigations habitually 
arouse. History abounded with beacons to warn States and peoples 
against the danger attending them. 

For centuries there were constantly arising controversies between 
the spiritual power of the Roman Pontiff and the temporal power 
of kings and states. The Cardinal Bellarmin states the cluim of 
the spiritual power and defends the claim : ‘“‘ Ratione spiritualis potes- 
latis habet saliem INDIRECTE POTESTATEM quandam eamque SUMMAM in 


5 


** ‘ ’ oF ? ’ . . , 7 a. cl 

; ; J ; j . . : “7 . _ 
tual, Sum MmMamM potestatent da lemporauious reous onininm Crristianorum. 
‘) > nitaoten 
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ClLiarnin, ¢ 


that the Pope claimed temporal power 1n states Ol kingdoms. Such 


aclaim would be oftensive to Christian con ence and derogatory, 
to the dign ty-o] kings and states His power 18 OnrlV spiritual, 
relates tO the saivation oT Souls. [Lis qaqomiuion i not over tne 
! \ 1] | Fy ' ] ++ j . 
tnine’s of this wor Aii that is needful for the salvation ol] souls 
~~ ri‘, . ] ‘ ‘nadirect yer Te ral coneer 

1@ may do. his Mmpeis AN efit i t over temporal concerns. 


When this occasion arises, this action is sovereign, absolute over 
es au ' 7 ee 4) 
all temporal affairs. The temporal power may manage them with- 


out interference till the necessity arises, then it must give way. 

The investiture of bishops and other clerical persons, the exclu- 
sive authority to pass judgment on the clergy, immunity of church 
property from taxation, the eontrol over matrimonial causes and 
intestate successions, are some examples ot indirect action of the 
spiritual power over temporal things. Another contested jurisdic- 
tion arose upon the last injunction to St. Peter, to feed the sheep 
and the lambs of the Christian flock. These were exposed to 
wolves. The fold was exposed, the flock would be devoured. They 
must be protected from wolves. 

Heresy, schism, apostacy, blasphemy, and infidel publications are 
wolfish. The inquisition, the rack, the auto da fe, are methods of 
indirect action. New York and New Hampshire seem to have 
attained to a fall appreciation of the latent forces to be found in 
indirect action and to a purpose to employ it. They seem deter- 
mined to collect into their fold their unsuspecting and fearful lambs 
from their innocent and delightsome pasturage within the stock 


exchanges which abound in those States -— 


“ Pleas’d to the last they crop their flowery food, 
And lick the hand just rais’d to shed their blood.” 


The Acts of July, 1879, and May, 1880. of these States are the 


outcome of the benign temper of the le 


wislatures of those States. 
The bill of New York proposes a radical change in the functions 
of the Court and the removal of all the landmarks that have desig- 
nated its limits. It proposes an interdict to affect the executive 
department of the State, all of whose members have been brought 
before the Court. This bill is to remain in Court till July, A. D. 
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1914. ‘Twice in each year New York: proposes to come for semi- 
annual interest 

Thus the States propose an administrative and judicial adminis- 
tration, an indeterminate and undefined cognizance of questions 
and Cuses affecting States Cay) ible ot f xtension LO subjects Ol doubt- 
ful attribution, and to be developed in every direction during a 
third of a century. We have cited above an instance where bale- 
ful consequences followed from pertinacious and skilful employ- 
ment of indirection. 

The encroachments of ecclesiastical and royal jurisdictions upon 
other jurisdictions, the controversies in Great Britain between 
chancery, admiralty and common law jurisdiction; the scrambles 
among the King’s Bench, Common pleas, and Exchequor Courts; 
the oppression and tyrannies of the Star Chamber and High Com- 
mission Courts are too familiar to the student of the judicial history 
of Great Britain for citation. All of these Courts,in Great Britain, 
have disappeared or are passing away before our eyes. The Parle- 
ments of France have all been dissolved, and their name has ceased 
to be used to designate legal tribunals. 

The framers of the Constitution were familiar with this history. 
The Constitution establishes a single Court. The jurisdiction of 
that Court is defined. ‘The appellate and the original jurisdiction is 
discriminated. The original jurisdiction embraces the cases of con- 
troversy between States of the Union. The cases hitherto decided 
have been cases which before the Revolution, the King in council 
might have decided. Under the confederation Congress would 
have appointed a tribunal for their decision. A single case was de- 
cided between Pennsylvania and Connecticut by the confederation, 
and we are told “that the circumstances of that dispute admonish 
us not to be sanguine in expecting an easy accommodation of such 
difterences.”” “Connecticut gave strong indications of dissatisfac- 
tion with that determination. Nor did she appear to be entirely 
resigned to it till by negotiation and management something like 
an equivalent was found for the loss she supposed herself to have 
sustained,” 


Federalist, No. VIL. 


The scope of the jurisdiction conferred in such cases was circum- 
scribed to such controversies as are of a judicial nature, otherwise, 


the judicial power would not have been employed in their adjust- 
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ment. The controversies were such as might arise in the inter- 
course of State with State, and such as to effect the right of one 
State, or the other. 

The Constitution has established, without indirection, for indi- 
viduals all the rights, privileges and immunities deemed necessary 
or appropriate, and has afforded all the guarantees for these that the 
public welfare required. The Constitution has not considered the 
citizens of the States as unable to manage their own affairs, and 
that the government of the Union, or of the State, must be involved 
in controversy on this account. Equality of right, privilege, immu- 
nity, and to the same protection of the laws, have been secured by 
the Constitution, independently of any State agency or assistance. 

New York cannot ask for more on behalf of her citizens, nor can 
New Hampshire. 

JOHN A. CAMPBELL, 
Solicitor for the Defendants. 
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You forbade her collection by VV; and this order now 
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ing suit, and no injunction where remedy is plain 


and adequate at law. 


4th. No injunction or action is allowed where the State’s 
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ministerial. Where the will and mind of the officer 
are the will and mind of State the immunity under 


Eleventh Amendment prevails. 
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ings in State courts. 
See 6 Blatch, 399; 2 Curtis, 469; 4 Dillon, 19; 5 
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its previously-assumed jurisdiction, and to enforce it. 


How can this be done when it can furnish no substituted 
remedy to the party enjoined-in the State court? It stays 
Virginia from action, but gives her no remedy in lieu. It, 
in fact, has no jurisdiction of her or of the subject-matter of 
her suit. The injunction is, therefore, foreign to the suits 
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The order which the petitioners violated was issued upon the 
original bill filed June 7, 1887. ‘That bill charged that the defend- 
ants were officers of the State of Virginia. but it did not charge that 
they were citizens of Virginia. The first amended bill, filed July 28, 
[S87, long prior to the time when the petitioners were committed, and 
prior to the time that all except petitioner Ayers violated the order, 
charged that the defendants were officers of the State of Virginia 
and also citizens of Virginia: so that the fact subsisted all the time 
that they were citizens of Virginia. The question, therefore. suggests 
itself, whether any person is justified in violating an injunction order 
merely because the necessary averments to give jurisdiction are not 
made in the bill. To justify any one in violating an injunction, must 
not the case show on its face that no amendment could be made which 
could give the court jurisdiction; as, for instance, if the bill should 
state that the complainant was a citizen of Great Britain and the de 
fendant a State? If these be only defective averments, ought not the 
defendant to go to the court and call its attention to them, that the 
court might call upon the complainants to amend or submit to the bill 
being dismissed ¢ 

In the case of Godfrey v. Terry, 97 U. 8., 171, Mr. Justice Miller 
says, at page 175, “if the bank had been a party its citizenship 
might possibly have been inferred,” which is the same thing as to say 
if all the averments taken together show that a person is necessarily 
a citizen of a particular State it is not necessary to charge in terms 
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ever the court shall refuse to certify the xood faith and diligence ot 
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revenue, who shall receive payment thereof in anything other than 
that hereinbefore provided, shall be deemed guilty of a misdemeanor, 
and tined not less than one hundred nor more than five hundred dol- 
lars. in the discretion of the court: but nothing herein contained shall 
icer of the State to any suit, other than 


“as hereinbefore prov ided, tor any refusal Or his part Lo accept in pay 


be construed to subject any of 


ment of revenue due the State any <ind or description or funds, secu- 
rity, or paper not authorized by this act. 

2. This act shall be in force from and after the first day of Decem- 
ber, eighteen hundred and eighty-two. 


The first of these acts was brought to judicial test before this court 
soon after its passage and sustained, so far as affirmative proceedings 
were concerned, in Antone v. Greenhow, supra. 

But, on the 15th May, 1883, Hon. H. L. Bond, United States 
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court that the bill avers it will cause a loss of more than S2.000 to th 
complainant, and that the averment stands uncontradicted. 

But let us see how the case stands as to the coupons unsold. The 
complainants aver that they have on hand a large quantity of these 
coupons owned by them and unsold; that if the defendants are al 
lowed to put this act into force they will be unable to sell any more 
of them, and that the loss accruing to them from this source will be 


and in the first amended bill, filed July 28th, 1887. The cause was 


more than $2,000. This averment is contained in the original bill, 
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clearly had jurisdiction of the ease. And. moreover, the court 
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the proce ( dings to be enjoined are but parts of one scheme, the end 
and object of which is to deprive the complainants of the rights se- 
cured to them by their eontract with the State of Virginia. The 
complainants are set king to prote ‘t themselves cainst that scheme 
as a whole. 

The petitioners seek to bring this case within the principle of such 
cases as Shufeldt v. Gibson, 122 oe Gs ee ee In so doing they mis- 
conceive the aim of the suit. If this case falls within the principle 
ot any Case that this court has decided, it is that of Market House 
Company V. Hoffman, Lud OF ee 112. 

Suppose I were the owner of four powder magazines, each worth 
$1,000 only, conveniently situated with respect to each other, and 
that | had an implacable enemy who resided near me who was a con- 
summate master of the laws governing light and heat. Suppose this 
enemy should arrange a series ot mirrors in such a way as to concenh- 
trate the sun’s rays to a focus on each of my magazines, with the in- 
tention of blowing them all four up, either simultaneously or at sue- 
cessive intervals, would the fact that | would be injured $1,000 only 
through the loss of one of my magazines prevent me irom applying 
to the Circuit Court for an injunction { 

| have had the record of Oshorn v. The Bank printed, and a Copy 
of it is bound up with each copy of this brief. The court will per- 


ceive that the Treasurer of Ohio was committed for contempt of court 


ate 


in that Cuse tor disobeying an order of the ‘reuit Court. That Was i 
suit to enjoin the officers of the State of Ohio from executing an 
unconstitutional law, and is, therefore, on all fours in every respect 
with this. The printed copy of the record shows that there is a great 
deal of most important matter in the case which Mr. Wheaton failed 
to report ; as, the imprisonment of the Treasurer of the State for con- 
tempt, and the appointment of sequestrators to go into the State’s 
treasury and take possession of the money which had been taken from 
the vaults of the bank, which was done. Ad//env. B. & O. BR. BR. Co.., 
li4 U.S. K., 311, is also an authority expressly in point. 
ELEVENTH AMENDMENT. 

We have been warned that an attempt will be made to reopen the 
question upon which the court divided in Poindexter v. Greenhow, to 
wit: that this is substantially a suit against the State, and therefore 


-_ 


barred by the eleventh amendment. So far as the argument is con- 
cerned, | leave that question to Chief Justice Marshall’s opinion in 
Osborn v. The Bank, and to the opinion of the court in Poindexter 


v. Greenhow. 


7 , 
de rhe (x7 iow, and 1t } not Tt 
+l, _—- ] a 
ches urities have chanved nan 
’ ; 
Wa i] re t It would ay i hard si 
7 — ’ 
¢ s>) | 
now it their confidence had been 1 
Whilst I] ¢] ate: al il 
‘ea i* Live it i] ia lit 1} Li 
] 4 . ; ] 1 ? 
amenamen orpbids such sults a LI 


it up for mi it was In manuscript 

’ ; ° 

have id it printed, and a copy of it 
: : 


4 ’ > ) 
undertook To impose an annual 


1 


) 


: —— . , . 
act pro\ ded That the Auditor oft f 


7 » H ] ’ 
+ i , . : ‘ 
COLLECT irOoqgjl tive OATLK the AMOUTL 


} : | i ] : Die 
peeing’ apout to . it The act into force 


preilminary injunction Was awarded, 


eal 
- 
7 
ao 
~ oe 
— 
— 
« 
net 


7 


BLOO LOU W hilst Harper was on | 


yy > 
monev over to the lreasurer ol the 


" ’ . ‘ 40 ° - > . 
the United States Cireuit Court for an i 


tive reqto! 


— * ‘| ] 5 f 4h; : t ;¥ vr) + hy ¢ 7. 
i ' caf ’ ‘} Liiis ¢ Pil ‘ ll AL Pit ict Sa 
, 
aa me s , ‘ AQ 4 .> no yr t . ircume ahi 17) thy 
] ’ ] j 
‘ + " . | 
q*¢ 57) 5 ’ { | Tih { record | (} hset 


; 


Is DouNn 


é 


by an act of the Legislature, passed in 1 


* 7 ’ > , ’ . ‘ 
branches OT The Bank of the [ nited states est 


| 
so cnarge 


and etlec 


— 


ly entered the vaults of 


. >» | .4 ¢ ¢ - ws . , 
of the United States situated there, and took 


y PP oD o P e. Re 
Stas Seanee ta ivy 


- . ¥ . 
poll: in Chain 


j 


77 
amin v. 


the Chief Justice, who 


—" 


‘e justified in 


livered the unanimous opinion 


eles ne 


. ’ * ) . 
the judgment in Por 


nie 
fo sav that millions of 


1 up with each co 


819, the State of 


ablished in Ohio. 


* 
alph Osborn, shou 


sue his warrant to any person he might appoint, commanding hi 


ee 


ed against it. O 


the branch of the 
from them the su 


{ hio 


tax of $50,000 upon each of the two 


The 
ld is- 


In tO 


sborn 
t, the bank applied to 
Hunction to restrain him. A 
which was served upon Osborn. 


Notwithstanding, he issued his warrant to one Harper, who went to 


Bank 


aa ot 


iis wav to Columbus to turn the 


7 


~ 


, 


tate the injunction was served 


21 
upon him also, but he proceeded, nevertheless, and delivered it to the 
Treasurer of the State, who entered it upon the books of his office as 
so much of the State’s money, and charged himself, as Treasurer, 
with it. He did not mix this money with other moneys of the State, 
but kept it in the treasury, separate and apart to itself in a trunk. 

The CHuUsSe proceeded tO a final deer C, in which the court decreed 
that the Treasurer should return the money to the bank, which he 
refused to do, and for refusing to do this the court attached and 
committed him for contempt. It also cay pointed three seq ut strators, 
and directed them to seize this identical fund and bring it into court. 
The se questrators went into the State's tre isury, by virtue of the com 
mand of the order of seq tu stration, seized the fund and brought it 
into court, where it was returned to the bank, and the State's officers 
were perpetually enjeined from putting the act of the Ohio Legisla 
ture into force and eftect. 

| conceive this case to go as far as any one could ask in support of 
mie proposition that the Federal courts will enjoin the othvers of a 
State trom executing any State law in \ iolation of the Constitution 
and laws of the United States, and will visit upon all parties whatever 
ull lecitimate conseq tences of contuma \. The cl etrine of this Cas 
was given full force and effect in Davis v. Gray, 16 Wall, 203. So, 
also, in All, 7 Ve B. a (/, PR. Re. Co., l14 U S.. 3] l. 

The Court has also fully established as a corollary that “uni othecer 
of a State who executes a law of his State repugnant to the Con- 
stitution of the United States thereby. makes himself a naked tres 
passer, and liable to the party injured for whatever injury he may 
cause him. This is established by the cases of Poindexter v. Green 
how. 114 U. S.. 270: Chaffin v. Layl j’. ib , ove: Barry Vv. kdmunds. 
116 U.S... 550; Chaffin Vv. laylor, ib.. 567. 

And if Is well to refer here to a class of cases that has not heretotore 
been brought into this discussion but which is very pertinent to it. It 
was settled in the case of A/l/iott v. Swartwont, 10 Peters, 139, that a 
collector of customs who unlawfully exacted duties, and paid them 
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over to the Government atter protest trom Tne person taxed. Was per 
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sonally liable to the party injured in : mmon law action of assump 
sit for money had and received. See, also. Conly v. Curtis, 3 How.. 
236, and Anson Vv. Murphy, 109 U.S... 238. 
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In the case of Cunn ingh ye Y. i. a. roe U. SS. \r. Justice Miller 


has defined the two principles and set out the boundary line between 


them very exactly, and after stating that the courts would enjoin 
ofticers from executing unconstitutional laws, he says, p. 455: 

“On the other hand, in the case of Louisiana v. Jumel. decided at 
the last term, very ably argued and very fully considered, the court 
declined to go any further.” 

The same thing has been again done most carefully and exactly by 
Mr. Justice Mathews in Hagood v. Southern, 117 U.S., 52. The ap 
plication in that case was for a decree to compel State’s officers af- 
firmatively to perform an act which, upon the well-settled principle, 
was refused. Speaking of the application, Mr. Justice Mathews Says, 
p. 70: 

“A broad line of demarcation separates from such cases as the 
present, in which the decrees require, by affirmative official action on 
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law or suits in equity are maintained against defendants who, while 
claiming to act as otheers of the State, violate and invade the personal 
and property rights of the plaintifl under color of authority unconsti- 
tutional and void. Of such actions at law for redress of wrong, it 
: : Wis said by Mr. Justice Miller, In Cun iingham Vv. Macon ce Bruns- 
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that the idement in Poenderter v. G now, 114 U.S... 370, was 
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he emploved in similar cases to anticip i prevent the threatened 
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ind rf puats re'riie 1\ nt law is wis fT 1} 4 \ Ab ci’ 7, i; 
A’.. 114 U.S. 3841, where many such Ss are d 
two principles and the div tw the. nowher 
r early detined than by Mr. d Dradiev i s dissenting 
«1 tt if v. @ At } . ho | - 
“But, then. it will be asked, has the 1 no redress a mst the 
_ Ce a es © aha Geet a ae ae 
ns 1 Ai acts or taws of the Sta ‘ Ait is i me 
is no dithiculty on the subject. Whe r his lite, liberty, or propert 
is threatened, assailed. or invaded bv unconstitutional laws he may 
defend himself in every proper way—b) IS x, by defence to 
«| prosecutions, by actions brought on his ewn behalf, by injunction, by 
mandamus. Any one of these modes of redress suitable to his cass 
, is open to him. A citizen cannot in any way be harassed, injured, o1 
destroved by unconstitutional laws, without having some legal means 
— ot resistance or redress. But this is where the State or its officers 
. move acainst Aum. ‘The right LO all these Mmiecatis ot protection and 
redress against unconstitutional oppression and exaction is a very dif- 


terms as the State chooses to impose.” 
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The reasons for the distinction that 


its 


be 


ih 


ferent thing from the right to coerce the State into a fulfilment of 
contracts.: The one is an indefeasible right—a right which cannot 
be taken away 5 the other is never a right, but may or may not 
conceded by the State: and, it conceded, may be conceded On si 


made are very apparent when 


: Take, for instance, (wii 
nd igham ve The Ma ‘Ov and B MpIN ach Pr. et Lag u. S.0 4 tt), In 


: : . . + . : " " . . 
; » ; + e . - . + >. a ; 7 . 
that case the Legislature of Greor@ia had author ed the Governor to 
>, j " | + * ’ | _— i 4] \ see > , Bron TO *. > iy ast " 
ePnaarse 17 pe] rhsaryie rMOPICIS OOF THe Seca) FiTie PTILIISWICkh Prariroiid, ‘ 
m 4] : : | : ; . q,* i ‘ | ] +] . 
did rhis to the extent ol eS PLL LAL ror which the company executed 
. : 
. ’ . > } ’ } 
i 7 ’ Say oe ts pera rt > Sf ire { { mT (i. Wiiiit hy Liat] te ed | i’ 
; 
] ‘ ] ee 1 . 1] ' 
Grove! > gerauil sequel \ i ecrTsinture auwrchnori ed 
, ° * : . 
r { » * ' , ’ rj ' " Ts >? ’ i} ry r? : 
‘ 7 Ve ’ ’ £ ete. ~ | 4 ' iss ‘ 7 iji>- — rit i VV I i ‘ 
: | +} ’ ; } ] +> i} , } : 
e4 : sh ° } | '*) " Te : ; , 4 , : 
Isslle Decne ne PPOPerry or the piain i. le COTMPANY DAVIN ae 
: _ . > > 


= er a) * : 7 om } A. 4] . ee i im 
TAaUuITed the Gove rnor, under authority of the power vested in him Ov 


’ ” " " : . . " 
the act authorizing the endorsement, Took possession of the property 
‘ | . ‘ “ | -_- | thy " — th , | a, : st "sag . ye ‘ na ? +} :v*s b. 
meee ron . al ii pron ‘ it it} itl iit mands ‘ a cl I Ceriye i. eek si cbt) tiie it 


: } } } 
alter he had chil 


: sold to the State of Georgia, and a conveyance of the 
road and property Was duly made to the state. 

In the transaction the holders of the second issue of bonds received 
no recognition, and they accordingly filed a bill in the Cirenit Court 
of the United States, attacking the sale as void, Or, if not void, as void 
able, and praying in substance that the property be taken from the 
State and applied according to the principles of equity to the credit 
ors. The court refused to do this. Clearly an effort was made here 


to coerce ofhcers of the State into performing attirmatively what the 


State was under an obligation to do. lhe whole cist ot the reasoning 


which led the court to its conclusion is contained in the following ex 
tract from the opinion of the eourt, at page 457: 

“In the case now under consideration the State of Georgia is an in 
dispensable party. I[t is, in fact the only proper defendant in the case. 
No one sned has any personal Interest in the matter, or any otiicial 
authority to grant the relief asked. No foreclosure suit can be sus- 
tained without the State, because she has the legal title to the property, 
and the purchaser under a foreclosure decree would get no title in the 
absence of the State. The State is in the actual possession of the pro 
perty, and the court can deliver no possession to the purchaser. The 
entire interest adverse to the plaintiff in this suit is the interest of the 
State of Georgia in the property, of which she has both the title and 
possession.” 

Now the principle involved in this extract is involved in every ,case 
in which the court has refused relief. It is, that it will not coerce offi- 
cers into performance of a duty that is the duty of the State and not 
of the officers. The officers do not owe the duty, and the State can 
not be reached to coerce her. But there is nothing in this principle 


25 
to prevent the court from arresting an officer when he is about to 
commit a trespass, never mind in whose name the trespass is to be 
committed. The other CaSes, ot Louisiana v. Jumel and Hagood Vv. 
Southern, will be found on examination to be founded wpon exactly 
the same principle. In each the attempt was made to coerce the officers 
into performing a duty owed by the State. 

| take it. therefore, to be very perfectly settled that the Federal 
courts will always enjoin State officers from executing an unconstitu 
tional law when negative action only is asked for, but that they will 
never act at all when the application. is to compel State’s officers 
aftirmatively to perform s@éme duty owed by the State. The latter 
are virtually suits against the State, and barred by the eleventh 
amendment. The former are naked trespasses of individuals. 

Indeed, the principle is as old as the common law, that though the 
sovereign cannot be coerced, yet his agents are personally liable if 
they carry out his commands contrary to the law. In Hale’s Pleas of 
the Crown, vol. 1, p. 43, chapter 7, it is said: “ As to the first of these 
subjections, the subject to his prince, it is regularly true that the law 
presumes the king will do no wrong, neither indeed can he do any 
wrong: and therefore, if the king command an unlawful act to be 
done, the offence of the instrument is not thereby indemnified ; ror 
THOUGH THE KING IS NOT UNDER THE COERCIVE POWER OF THE LAW. 
yet in many cases his commands are under the directive power of the 
law, which consequently makes the act itself invalid if unlawful, and 
so renders the instrument thereof obnoxious to the punishment of the 
law.” 

I can see no ground, then, upon which the injuction prayed for in 
this suit can be held to be a suit against the State, unless it be at- 
tempted to make an exception ot this case from the general rule, upon 
the ground that the suits contemplated by the “ coupon crusher” are 
to be brought in the name of the State. 

But to this it is to be replied that no proceedings against the State 
were asked for. The application was to restrain officers from putting 
an unconstitutional law into force and effect. No interests of any 
sort whatever had vested in the State. No application was made to 
divest her of anything whatever. What was the proceeding ordered 
in Osborn v. The Bank but a proceeding to collect money ? And what 
difference is there in principle between one proceeding to collect money 
and another? What was the proceeding in Allen v. B. & O. R. RB. 
but a proceeding to collect money? Osborn was seeking to obtain no 
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seeking to collect money for the State. 


Allen was seeking no advantage for himself; he 


eh Case Were } Ue in the 


advantage for himseif: he was 
bd ' 
was seeking to collect 


money for the State. ‘Lhe proceedings in ea 


name and tor the benelit ot the state. Osborn s warrant was not his 
" y * , | 7 : + ° } 
command : it Wi rhe State 8s com mali. Alle levy Was not lls levy; 
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if : ly a" } ’ , . | can perceive no possi 
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le distinetion between 


suits contemplated by the coupon crusher 


thr tWo 
should go to judgment, and the sheriff should levy executions, he 
would be lal le “us a trespasser. ls it to be said that 
officer who puts the judgment into force may be hel 


owerless to preve nt the Wrong ot 

recorded ¢ 
It is too plain for argument, that the actings and doings of the Vir- 
ginia authorities now under review have but one purpose, and that is 


to destroy the rights of property in her coupons had by those who 


own them, and to defy the Constitution of the United States and the 
solemn judgments of this court. It is left for this court to say whether 
their arbitrary action shall be the rule of conduct in Virginia or 
whether the same Federal law which governs in all the other States 
of this Union shall be submitted to there. 
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WM. L. ROYALL, 
Sor the Marshal. 
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their replication 1 the answer aforesaid. which is in the words fol 
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These replicants, saving and reserving to themselves all and all 
manner of advantages of except ion which may be had and taken to 
the manifold errors, uncertaint} 
the said defendant, for replication thereto, say that they do and will 
aver, maintain, and prove their said bill to be true, certain, and suf- 

ficient in the law to be answered unto by the said defend 
pape 6H] ant ; and that the answer ot the said defendant Is very uncer 

tain, evasive, and insufficient in the law to be replied unto 
by these repliants, without that that any other matter or thing in the 
said answer contained material or effectual in the law to be replied 
unto, and not herein and vet well and sufficiently replied unto, 
confessed or avoided, traversed or denied, is true—all which mat- 
ters and things these repliante are ready to aver, maintain, and prove 
as this honorable court shall direct, and humbly pray as in and by 
their said bill they have already prayed. 


continued. 


iow at this day, to wit: on the day, in the year, and at the 


nirst nerein atoresa d mentioned, this cause came on to be h ard 


place 
on the bill and amendatory bill, answer of the defendants Curry and 
Sullivan, and exhibits: and as to the other defendants, Osborn and 

Harper, the court doth, upon motion of the complainants 
page 62 by their counsel, take the bill and amendatory bill for con- 

fessed; whereupon, and after hearing the arguments of 
counsel, the court doth adjudge, order, and decree that the defendants, 
Or some one of th wm, GO pi >, over _ deliver to the complainants the 
sum of one hundres 1 thousand dollars, sixteen thousand dollars, part 
thereof, i | specie, current ” law in the L. States, other than Ameri 
can vay coin, rad thousand eight hundred and thirty dollars, other 
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he Bank of the United States. 95 


part thereof, in American gold coin, and eighty thousand one hun- 
lred and seventy dollars, the residue of the said sum of one hundred 


tho usand doll: ars, in notes ot the COT! pi inants. payable at t} elr bank 
t}) 


in Philade Ip hia, and at their office of discount and deposit at Chilli- 
ecothe. ‘alia cr the Same which were e1lzed ind taken trom the COoTn- 
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plainants as in the amendatory nll and proceedings mentioned, with 
interest upon the said two sums of sixteen thousand and 


pave bo th iree thousa T) id . ht hund f and th irty dollars S. es 

together LO nine teen the usand ¢ ioht hundred and t irty do| 

by ck lars, alt r the rate of six per cent. per annum from the 17th day of 
Septem IS19, until paid. 

ws t : further deerzed and ordered that the said defendants do. 

or before the 6th day of the presen month of Septem ber, LSY1. 

pay over and deliver to the complan ts the aforesaid sum of one 

, hundred thousand dollars in the proportions above mentioned, with 

interest as aforesaid. And for t! purpo of rereceiving the said 


ipal, sum, and interest, upon motion of the complainants, Wil 


prince) 
liam Creighton, Jr.. president of the office of discount and deposit at 
Chillicothe, is appointed by them and is received as their agent, pay 
ment to to whom, by the defendants, ll exonerate them from that 


part of this decree. 

And it is further adjudged, ordered, and decreed that the 
di tfendants, and each of thi in. be perpetually enjoined from 
proceeding to collect anY tax which has accrued or may 
hereafter accrue from the complainants under the act of the Genere! 
\ssembly of Ohio in the bill and proceedings mentioned. 

And it is finally decreed and ordered that the defendants do pay 
to the complainants the costs expended by them in prosecuting this 


ete. ee 


sult. 
Upon motion of the complain s, and for the purpose of carrying 
the same int » effect. it aad that they have leave immediately to 
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LU. States 7th Circuit Court, Ohio District. 


The President, Directors. and Com] inv of the Bank of the 
United States, compl’ts, 
against 
Ralph Osborn, Hiram Curry, John 8. Harper, and Samuel 
Sullivan, def ’ts. 
September term, 1821— Wednesday, 5th In chancery. 
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the fact that the defendants original bill— 
the petitioners In the presen! proceedings are 
office rs of the State of Virgi bit 
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What may be deseribed as 0 lines of cases, 

‘ bearing on this question, appear in the reported 
decisions of this Court 

One line, which tends to rest the right of the 
Courts to act upon State officers for the en force- 
ment of duties and obligations of the State towards 
private parties ; 

Another line, which te:.ds to maintain such right 

, und to enforce it somewhat broadly and fully. 
These two lines of cases are marked in general by 
| the distinction of sfricf and ‘theral construction 


which has prevailed so extensively and steadily 


in our judicial and political history, a distinction 
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which is a natural and inevitable one, arising from 


¢ the nature of human language as well as from the 
nature of the human mind. 
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its Constitution, has undertaken to prohibit them 
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‘* The question, ” savs the Court. page 721 
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whetherthe contract can be enforced notwithstand- 


ing the Constitution (of the State) by coercing the 
agents and officers of the State whose authority 
has been withdrawn in violation of the contract 
without the State itself, in its political capacity, 
being a party to the proces dings. 


And at page 722, the Court says: *“ The remedy 
‘sought implies power in the judiciary to compel 
the State to abide by and perform its contracts 
for the payment of m mney not oY rendering and 
‘enforcing a judgment in the ordinary form of 
jndicial procedure, but by assuming the control 
of the administration of the fiscal affairs of the 
State to the extent that may be necessary fo ac 
‘‘complish the end in view 
And on page 72d, the Court s IVS: a There is 
nothing in any of the eases of this Court that are 
relied on which, to our minds, authorizes any 
such relief as is asked’ ; citing and commenting 
upon Osborn vs. Bank of the United States, 9 
W heat, 738; Davis vs Gray.16 Wall., 208; Roard 
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of Liauidation vs. McComd, 92 U. S.. 5381: and 
linited States vs. Lee. 1O6 U. S.. 196. 

The scope and limit of this decision are clear, 
The suits were suits, in the judgment of this Court, 
nol only [ » com pel a State to execute its contract, 
but to compel it ‘* by assuming the control of the 
administration of the fiscal affairs of the State to 
the extent that may be necessary to accomplish the 
end in view’; that is tosay, to the extent (1.) of 
restraining the fiscal officers of the State from ap- 
plying the taxes collected to the use to which they 
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were devoted by the legislation of 1879 ; and (2.) of 
compelling such officers to apply said funds to the 
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in the ‘Treasury to the purpose designated by the 
political power of the State, and to compel such 
officers toapply such funds to the execution of a 
prior contract of the State. 

The case of Anfoni vs. Greenhow, 107 LU. 8., 769, 
was a petition for mandamus by Antoni against the 
Treasurer of the City of Richmond, to compel him 
tO accept in payment of taxes, a coupon of the 
bond issue of 1871, which, by the terms of the act 
authorizing the issue, was made ‘‘ receivable by all 
tax collectors in payment of all taxes, debts and 
demands due the State.” 

In 1882, the State of Virginia had pussed an act 
providing, in substance, that upon the tender of 
coupons in payment of taxes, the tax collectors 

ve the same for the Purpose of ** iden 
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The Court held in this case. that the change of 


remedv effected by the Act of ISS2 was not such a 
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change as impaired the obligation of the coupon 
contract ° and the Court limited itself strictly to 
this question, which was thus stated (p. 782). ‘In 


‘conclusion, we repeal that the question presented 
” by this record is not whether the tax colleetor 1s 
bound in law to receive the coupons, notwith- 
‘* standing the legislation, which on its face, pro- 
‘hibits him from doing so, nor whether, if he re- 
‘* fuses to take the coupons and proceeds with the 
‘collection of the tax by force, he can be made 
personally responsible in damages for what he 
does : but whether the obligation of the contract 
has been impaired by the changes which have 
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of the remedies, but from the refusal to accept 
‘* the coupons without suit. What we are called 
upon to consider in this case is not the refusal to 
‘‘ take the coupons, but the remedy after refusal.”’ 
ihe case of An “uo (syreenhow was further dis- 
tinguished by a separate opinion, concurred in by 
four of the Justices of this Court. allof whom con- 
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In that ease the State of Georgia had endorsed 
the bonds of the railroad company,and taken alien 
upon the road as its security. The company hav- 
ing failed to pay interest, the Governor took pos- 
session of the road, pat it in the hands of a Re- 
ceiver, who sold it to the State. The State then 
took possession of the road, and substituted its 
own bonds In the place of the endorsed bonds of 
the company. The holders of second mortgage 
bonds ofthe samecompany, issued after the State's 
endorsement of the former bonds and before the 
company s default in interest, filed a bill in equity 
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LO foreclose thelr mortgage and LO sel aside the 
forme! sale to the State, and to be let in iS prior 
in lien. The State officers—the Governor and 
lreasurer—demurred, and the Court below dis- 
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In deciding this case, the Court examines the 
general question of judicial proceedings affecting a 
State, to which the State is not a party. 

Taking, as a point of departure, the principle 
that neither a State nor the United States can be 
sued as defendant in any Court in this country 
without their consent, except in cases of original 
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pelled ro execule 0 
Hrovided for.” 


ere the distinction 1s clea 


compel a State office 
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But upon the general question 


said is all that Is Involved 
whether a state 


ings. 


doing what an unconstitutional! 
a multitude of 


ho} 


hiny to do. 
(fourt might be elted. 


unconstitu 


in th 


office) ae 
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the [rus 
ithas not, a 
now stands, 
all before 

, it may be 
the trustees 
and under 
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has been 


n between a 
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ndasuit et 


requires of him 
lnsion from this 
fendant is a State 


m to do what a 


to restrain him 
s when such 
44 


il, there can | 
' of the official 


en examined seem 
line of cases which 
ng and enforcing 
ht of the Courts 

s, ln the interest 
mselves a grieved 
of 


State 


oO 
such 


which we have 
present proceed- 
be enjoined from 
State statute directs 
authorities in this 


the line of 


taxes by the State officers 


s* ry / : 3 j | ' eer 
: ” [ { Vs / ChE GML LO4 es iS, 
led ISSL. in t] former of which a sharehol 


r ie Contra Costa Water Works brought a 
} hn equity against the city of Oakland, the Wat- 
er Works Company and its directors, to restrain 
the Company from furnishing the city of Oakland 
with water free of charge, bevond what the law re- 
quired it do ; and in the latter of which an = indi 
vidua fil His bill HANS! the LaX ecollectot of the 
County of Alameda, California, and the Central 
Pacific Railroad Company, on behalf of himself 
1} | her Sobor khol lers VC _ njoin and re 
1 the company from wasting and misapplving 
its funds, as it threatens to do L>\ paving certain 
taxes upon its property which he alleges were un 
lawfully and unconstitutionally assessed against 

fhe authority of the Cirenit Court of the United 
States to grant the injunction asked forin each of 
these cases Is asserted and maintained upon the 
principle decided in Dodge vs Woolsey 

To the same elfeetis the long line of cases of 
which TJTomlinson vs. Branch, 15 Wallace, 460, 1s 
an example, in which this Court has sustained the 
relief by injunction against the violation of a con- 
tract of exemption from taxation by the levy of 


Another notable instance application of 
the same principle is Ou rs YS National 
Bank, 101 U. S., 1538, decided by this Court in 
IS79, where a National Bank of Toledo brought its 
bill in equity to enjoin the Treasurer of Lucas 
County from collecting a tax wrongfully assessed 
upon the shares of its stockholders, and in which 
it was held ‘*‘ that when a rule or system of valua 

tion for purposes of taxation is adopted, by 
‘those whose duty it is to make the assessment, 
‘which is intended to operate unequally, in vio 

lation of the fundamental principles of the Con- 
‘ stitution, and when this principle is applied not 
+6 solely fo one individual but toa urge class of in- 
‘* dividuals or corporations, equity may properly 
‘interfere and restrain the operation of the uncon. 
‘ stitutional exercise of power ;° and ‘‘ that the ap- 
ae propriate mode of relief in such cases is, upon 
‘* payment of the amount of the tax which is equal 
‘‘to that assessed on other property, bO enjoin the 


‘‘ eollection of the illegal excess, 


in TTanspol lation Co WPainy VS. Pai i ¢ rsburq, 107 
U. S., 691, the city of Parkersburg built a wharf on 
the banks of the Ohio river, and prescribed, by or- | 
dinance, certain rights of wharfage Che transpor 
tation Company, owning enrolled and licensed 
steumers, Iving between Pittsburg and Cincinnatl, 
and touching at intermediate points, complained 
that the wharfage was extortionate, and thereupon 
filed a bill in the Circuit Court of the United States,. 
praying that the prosecution of a suit brought by 
the city ina State Court. to collect the wharlage, 
might be enjoined, and that the ordinance levying 
the wharfage might be declared void, and for other 
relief. In this case the Court says that so much of 


| 


rhe bill as seeks to ‘“‘ restrain lecal proceedings al- 


: Kj 6 be : ee . . > " « 1 7... 
x LY LHSLILULeGad DeLOTe tll Rec rde} of Parkers 


‘* burg before bill was filed. cannot be maintained 


if Section 720 of the Revised Statutes applies to 
suits originally brought in the Cireuit Courts by 
virtue of the Act of March 38, 1875.”’ put “‘ that 
‘* portion of the bill which seeks to have the wharf- 


age ordinance declared void, and to restrain any 
further collections under it andany further in- 
‘terference with the right of the complainant to 
‘* the free navigation of the Ohio river, 1s not open 


4 to this objection. 


It. 


if has been urged in the Court below. against 
the jurisdiction of the Circuit Court in the present 
case, that that Court is prevented from issuing an 
injunction or restraining order, by the provision 
of Section 720 0f the Revised Statutes of the United 
‘* States, which is in these words 
‘The writ of injunction shall not be granted by 
any Court of the United States to stay proceed 
‘ings in any Court of a State, except in case 


‘““where such iniunection mav be authorized by 
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Our position in answer to this objection is. that 
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section applies onty to proceedings which are 
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actually begun or pending in a State Court at the 


time when the writ of injunction is applied for and 


D1 


In Fisk os. Union Pacifie Railway Company, 10 
Blatchford, 518, a corporation which was a defend- 
antina suit in equity and which might be held 
liable to respond pecuniarily to the plaintiff in the 
suit, and which had made one attempt to procure 
its own dissolution, was enjoined from taking any 
proceedings for its own dissolution, or for the ap- 
pointment of a Receiver of its effects or for the dis- 
tribution thereof among its stockholders or any 
Other person, and from making any distribution or 


transfer of any of its assets 


eee 


In this case, which was decided in 1873, the pro- 
vision of Section 5 of the Act of March 2, 1798, 
which is now Section 720, Revised Statutes,—was 
brought in question; and Blatchford, Judge, 
held : 

* The provision of Section 5 of the Act of March 
‘2, 1793, that a writ of Injunction shall not be 
vranted to stay proceedings in any Court of a 
‘* State, has never been held to have, and cannot 
** properly be construed to have, any application 


* 
- 


‘* except to proceedings commenced in a Court ofa 


* 


‘State before the proceedings are commenced in a 

Federal Court. Otherwise, after suit broughtina 
‘Federal Court, a party defendant could, by resort 
‘‘ ing to asull ina State Court, defeat,in many ways, 
the effective jurisdiction and action of the Federal 
‘Court, after it had obtained full jurisdiction of 
‘** person and subject matter. -Moreover, the pro- 
‘visions of the Act of 1793 must be construed in 
‘connection with the provision of Section 14 of the 

Act of September 24, 1789, that the Federal 


° 
- 


a 


- 


‘*Couris shall have power to issue all writs which 
‘*“may be necessary for the exercise of thelr respec- 


‘tive jurisdictions. [t may properly be considered 
‘as necessary for the continued exercise of the 
‘jurisdiction of this Court over the corporation In 


‘* question that it should be restrained from taking 
‘* steps in a State Court to put itself out of exist 


~" ence. 
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20, a billin equity alleged that the State had 
hartered a Lottery Company with the nght to ex 


rcise its functions for twenty-five years, paying 


ate annually the sum of 840,000, and had 
ssed a subsequent Act repealing the charter, and 

ita penal offence to carry on the business 
ithorized by this charter, and prayed an injunc- 
n against.all the defendants to restrain them 


: 


llowing any prosecution, arrest 


~~ 


or seizure, of the plaintiffs, OF any of their agents 
Or servants, customers or persons In any manhi- 
ner connected with the Lottery Company, for 

ing or performing, or being concerned in any 
act oractsS, Ot} the araw Ing Ol lotteries, or the sale 

purchase ol tickets of said Lottery Company, 
and from interfering with them by prosecution 


or otherwise in the doing of any act or carrying 


‘ont any purpose authorized by the charter of the 


in an elaborate opinion, 


iting many authorities, concludes as follows: 


he ( ‘onstitution has already enjoined the State 


from committing the wrong by impairing the ob- 


‘ligation of its contract But this injunction is 


that | ecause rhe infliction 


‘of the injury is done in the name and by the di- 
‘rection of a State. there can be no inhibition or 
‘restraining order. To hold this would be to sub- 
‘‘ ordinate the Constitution of the United States to 


‘the authority of the Legislative Act, and to dis- 
‘‘regard the great mandate of that Constitution 


° 
* 


which commands that “‘the Judg 


res in every State 


‘*shall be bound thereby; anything in the laws 
‘of any State to the contrary notwithstanding.’ 
And the injunction was granted 

It 1s proper to note here that the last-cited case 
was decided before the case of Stone vs. Mississip- 
pi (101 U. 8., 814), in which this Court held that a 
charter of a Lottery Company is not a contract 
within the meaning of the Constitution. But this 
does not affect the point for which we cite the case 


here, 


In Moore vs. Holliday, State Auditor (4 Dillon, 
52), the bill was filed by stockholders of the Han- 
nibal & St. Joseph Railroad Cy 
Auditor to restrain the collection of various taxes, 


rainst the State 


and the Court, Dillon, J., in his decision, says: 


‘*2. So far as the bill in this case asks to enjoin 


- 


suits already brought and now pending in the 
‘* State Courts to enforce the collection of any of 


* 
* 


the taxes complained of. it is sufficient to remark 
‘‘ that an express statute of the United States has 


° 


prohibited such interference since the Act of 
March 2. 1793, re enacted in Section 720 of the 
d 


Statutes. 
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Revise 


‘3. So far as the bill seeks fo enjoin the taxes 


‘*‘ for 1874 by reason of the al 


} 


leged illegal action of 


* 


the Board of Equalization, my opinion is that 
‘* the bill presents no sufficient grounds for the al. 
‘* lowance of the writ of injunction. By that act 


ird was made an assessing as well 
but as to the taxes of 1873, the bill makes 
just such a case as was made in several cases 1n 
this Court in respect to the taxes for that year 
inst the [ron Mountain and other companies 
‘ourt (Miller, Dillon and Treat, 
es. concurring). made an order for the allow- 
injunction on the company’s paying 

to the proper officers by a short day the amount 


’ 


axes which would be due on the basis of the 


—« 


County Courts ; if such 
payment was made, we would enjoin the excess 
pending the determination of the question > it 
‘*not made the injunction would be denied. , 
Che injunction may also go against thecollection 
ny taxes by the defendants or any of them 
except on the branch roads. In view of the alle 
itions of the bill as to retrospective taxation 
all the years from 1860 to 1871 inclusive, the 
‘* mode of which and the basis on which as alleged 
the valuation was determined, | think the case 
‘omade is such as to justify the allowance ofa 
‘* temporary injunction as to the collection of such 


‘*tuxes. nottuo Interfere. however, with the suits 


nforee them. Counsel must 


oe 
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understand that we never have interfered. and 


‘* do not intend to interfere with suits actually de- 


lr is manifest that in this ease the Court inten 
; } a 2 : 7 : 7. . ° 
qageqd fO timlt ts power, as Was held in lish VS 


Lindon Pacific Railw A, Company, suprd, only tO 


suits actually begun ina State Court and the im- 
plication seems to be a hecessary One, from the 
language of the Court, that the power to enjoin 
from bringing suits existed. 


In Live Stock &c.. Asso ttiun vs. Crescent Cily 
dc., 1 Abbott's U. S. Rep.; the complainants pray 
ed for an Injunction against the decendants com- 
manding them to suspend all proceedings against 
the complainants under and by virtue ofan Act of 
the Legislature of Louisiana of March 6, 1869. giv- 
ing to the corporation defendant the exclusive right 
to erect and have live stock landings and slaughter 
houses in and about New Orleans, which Act, the 
complainants alleged, to be in violation of the Civil 
Rights Bill. and of the first Section of the 14th 
amendment of the Constitution 

Judge Bradley, delivering the opinion of the 
Court, says: 

‘* The application brings up the question wheth- 

‘er the Civil Rights Bill applies to such a case as 
‘the present, and whether the 14th amendment of 
‘‘* the Constitution is Intended to secure to the ecit- 
‘‘izens of the United States of all classes merely 
‘‘equal rights, or whether it is intended to secure 
‘to them any absolute rights. 

The reporter says that ‘‘after Intimating an opin- 
ion (subsequently modified) that the Civil Rights 
Bill did not apply to the case, the Court proceed- 
ed’ to consider the foregoing questions ; and on 
page 404 the Court said: ‘* We feel compelled to 
‘* decide that the Act in question is a violation of 
‘* one of the fundamental privileges ofa citizen, and 
‘* that an injunction would have to be granted sub- 
‘* stantially as prayed for, but for one of the tech 
‘* nical objections raised by the answer of the de 
‘* fendants 

‘* The objection that the Cirenit Court of the 

United States cannot. enjoin proceedings in a 
‘* State Court is an objection which cannot be sur- 
- mounted | | The reme Ly of the parties 18 


opinion in this respect, 
on both sides seem 

the first section ol 

ind as the 14th amend 


is the matters in this case 


rn he issued 


Lining the 


f Z 


a penalty j NpPos / if rid Act of In 


Y vt porati oo Joi (lol ani, fthe acts aforesaid. 
‘“and and from interfering with them in the pro- 
‘secution of then lawtul occupations as 
live stock dealers ) butchers, ) AS 
ae nal : : 
vendors of animal $f ’ animals; and 
the said Court here excepts 7 the operation 
)} his / ee Ahi / ( any J aii, 
, Courts of the State thai Ow pending, but 
‘* reserves to said plaintiffs, al ther remedies for 
their protection contained in the Constitution of 
‘the United States and Acts of Congress whereby 
in the lawful pursuits aforesaid they may be de 
prived of the rights here declared and ascer- 
tained.’ 

The scope and meaning of this opinion and de 
cree is apparent, beyond the need of comment. It 
distinctly holds that parties about to proceed un- 
der an unconstitutional act may be restrained from 
proceeding by suit or otherwise 1n the enforcement 

} of said Act. 


In Walson VS. Rondura j j 7 W oo ls. 166 a | clti- 


' zen of Louisiana fi petition in the Parish 
Court of that State, against a citizen of Mississippi, 


led a 


d 
to restrain the execution of a judgment obtained 
in the State Court by the latter against the former, 
and the question arose whether the cause was re- 
movable to the Federal Court under the Act of 
March 38. 1875. notwithstanding the fact that the 
Federal Courts were prohibited, by Section 720 Re- 
vised Statutes, from granting an injunction to stay 
proceedings Ina State Cour! And Woods, Cireuit 
Judge, held that notwithstanding Section 720, the 
suit was one that was removable into the United 
States Court 
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a bill was 


led in the Cireuit Court of the United States for 


might account for monies received by him from the 
succession, and that the complainants might be put 


session of property of the decedent ; that the 
executor mich ren 4 and that an Injunction 
micht iss he defendants from further 
presecuting certain suits then pending in the State 
Courts 1) 3 litigation in the 
eed einen 
bill was dismissed by the Court below.on de- 
murrer, and 1n this Court no counsel appeared for 
e appellee The Court holds that the object of 
the snit ; to enjoin and stop litigation in the 
~ t wher en pending, and that 
his as Within the yp bition of section 720. 
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This suit in Chancery was removed, by the ap- 
ellants. Irom the State Court into the Clreult 
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that the appellants should deliver the notes to the 
‘ 


Clerk of the Court, and in default thereof should 
if si A) bos : f/ f fj CV, should Are perpetually 


Ddistrie Louisiana, pravineg that an executor 
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enjoined from proceed? ia al law for the recove ry 
of said notes. &e. 

This Court ** being of opinion that a Cireuit Court 
of the United States had not jurisdiction to enjoin 
proceedings in a State Court,” reversed the de- 
cree, 

It will be seen that this case was a case of pro- 
ceedings actually pending in the State Court. 

Our conclusions from the foregoing authorities 
are that section 720 has no application to suits not 
actually depending in the State Courts at the time 
of the issuing of the restraining order or injune- 
tion. | 

In the present case, it is conceded that no suits 
had been begun at the time the restraining order 


was issued. 


A somewhat metaphysical argument has been 
advanced, in answer to the view that the section 
applies only to suits actually depending, to the 
effect that the word *‘ stay’”’ in section 720 must be 
interpreted to cover all steps, acts, and means 
which may result in staying suits in State Courts, 
including the prevention In any way Or any Case of 
the bringing of snits there. This plainly is too 
elastic and comprehensive. If to ‘stay’? means 
here, to prevent in any sense, then almost any in- 
junction or restraining order may be said to be 
forbidden by this section. ‘* Proceedings in a 
State Court’ is a plirase needing no interpretation, 
commentary, oO g1OSSs It means and must mean, 
unless excessive refining is to be attributed to our 
early legislators, (1793) proceedings which are 
pending in a State Court, and not preceediugs 
which may be contemplated or designed to be 
brought there. 
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It is unnecessary to do more than observe here 
that the averments of the bill must be taken as 
true, for the purposes of these proceedings, no an 
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We have therefore. (1). the ease of complainants, 


who have sold So0,000 worth of coupons to the tax 
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pavers Ot Virginia, which thev nave tendered fot 


taxes and which have been refused ; (2), and who 
hold So, worth of similar coupons, which they 
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that ln 


2. 4 em ‘ , | ' : ‘ ° . 
But it is said that the complainants in the pre 
’ 4] . | ae ; 1 
~ . | ‘ LhnemseiVes to have such ati 
st in the subject matter of the suit as to give 
: 1 i ' ‘ ' iil helow 
7} } ‘ , | . — F ef — ’ 
Bit substantial averments of the bill upon (his 
| bare 
+ 
; , 


ronat the mplainants were the owners of 
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any event, by the enforcement of said Act, they 
will lose a sum greater than $2000; and they fur- 
ther especially aver that if said Act is enforced, 
‘* the reclamations made upon them and which they 
‘* will have to pay Ww illamount to more than $2,000 ; 
‘and ifit is enforced they will be unable to sell 
‘fany more of said coupons so purchased by them, 
‘and the loss they will thus sustain will be far 


more than $2000, exclusive of costs and interest.’ 


The question Arises. upon | hese iverments, wheth- 
er they are sufficient to give the complainants a 
standing in court. 

The only authorities which have been heretofore 
cited to show awant of sufficient interest in this 
suit are Marye vos. Parsons, 114 U. S8., 327, and 
Hagood vs. Southern, 117 U. S., 52. Under these 
decisions it is urged that the complainants have no 
legal ground of complaint, because they are not tax- 
payers and have never, as such, tendered any cou- 
pons; and that as to them the State has passed no 
law violating the obligation of her contract. 

Marye os. Parsons was a bill in equity, filed by a 
citizen of New York against Marve, auditor, and 
other tax collectors of the State. in which the 
complainant averred that he was the owner of 
over-due coupons to a large amount; and in which 
he charged that certain statutes of the State which 
forbade ihe fax thi ers of the ‘ ate to recelve these 
and similar coupons in payment of taxes to the 
State, impaired the obligation of the contract em- 
bodied in the coupon, and that he had made 
arrangements with sundry tax payers of Virginia 
to use his coupons in payment of taxes, but that 
unless the said officers will receive them, the taxe 
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May 12, 1887, which appears in the record 
to 11). 
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all taxes for which coupons have heretofore or may 
hereafter -be tendered and not accepted, and not 
coin otherwise paid, may be recovered in the Cirenil 
Court of the State, or, if the tender was made to 
the Auditor of Public As ints, in the Clreuit 


Court of the City of hk mond, which Court is 


_ : 
:* vivel lurisdiction Wi rt] LO the amount of 
a ad j' bon . | 
, , , ' ’ - 
the Lai ACS, and LHOUL TI mount De f[eSS LOAN 
. . 77 
‘rwentv adollars. 
° ‘ ° 1 
fhe act further prov it the proceeding 
hall bel tion behalf of the Com wealth 
Snatii De IV MOLIOn On Dela i ie OMmmMmonweAILLH, 
: ; , 
on ten days’ notice, and s be instituted and 
} yf th hb ga : ' ' Crys ry ta 
prose PU yy Lille Hee f DIMmMOUWeALLII 
. , . : ' > a : . 7 « 
Ol COPpora Lot) lt) Will proceeauing 38 it 
> 
stituted 5 or, lt li as institu V direction of the 


if the Citv of Richn 
~~ nO provides that, lefendant relies 
‘ona tender of coupons as payment of the taxes 
. claimed. it shall ry ie d thes ne specifica Ly and 
‘in writing, and file wit plea the coupons 
iverred therein to have bes ndered, and the 
** Clerk shall carefully preserve them. Upon such 
plea filed, the burden of proving the tender and 
| 
the genuineness of the coupons shall be on the 
* defendant lf the tender and cenuineness of the 
coupons | estublished, judgment shall be for 
J 
ss j i t ‘| ; | ? 
the defendant on the pl nde 
Section 6 provides that ta defendant fails 
‘in bis defense, and the taxes timed are found 
to be due »> the State ' pons hled by him 
an nha piea OL i I SDuUrlous Sha iy 


fficer ; and 
1.) That ) the trial of ich 1 the State 
is permitted to require the productiol * the bond 
from which the cou has been cut, and the tax- 
payer is thereupon requ 
and to prove t 


cut therefrom. 


not own 


>» 
. 


ant is require 

Of course 
of the genuineness o}| 
of the Court will be that those coupons are 
ous; and hence they are not, according 
rerms of the act. to he rerurners LU him th 


‘*the Clerk shall carefully preserve th 
The plain — effect | 
under the Act of May 12 887, in every 


case of the tender | coupon heretofore or 
hereafter, the tax-payer is subjec it for 
his taxes, notwithstandt 

the trial of the sult 

pons with the Clerk: 

he bond from | 

prove 


y 1 > . 
\ I \ ¢-) 
: ~ os ~ t ; iit} ris 
' 

i #7 ‘rl iVeci | ~\ Ma tT} \ : ; i ° rs 
; | } hy : ? * y sry? ly} 
ti} iit ' s j > twa B ory 

, 

; , 
mus he judgmel! Court w be that he 
' 7 
; 
~ if} ' I est if ~“S ; ( a yAMVea se T ~ COM 
; i i 
} ~ na ib nence ) Spt is ey are not 
: i = : 
| a r’é Lurie i » H iti ‘ 1? } 1) ' Phy ~s | “iy 
r } ’ } 
i t ( ierix 
tf ~ ae y ‘7 n ‘) , »*) 7 , ; rm : 
‘ ‘ . as { ' isa bicil ‘ i «al CeO 


‘2 & SPUUESLE7]. ¢ ILIS Z (i ae ST] OF lhe coupons 
f (ej (i4tj fj fé } f 4 (i f 7 éfoT pif (jj 4 j / }, 
j Vt " tle hy 4 he 
This, then, Is the case presented by the present 


me 


a8 , wn Ben Sone oo ke 
iii ; Lhe compiliainants Were the owners OL a large 
amount o! COUPONS, one h ill of which they have 
Sold to fax payers who have tendered the same for 


ry 


taxes, which have been refused They ate, there- 
hem, certain to be prosecuted 
by the officers of the State for nen-payment of tax 
es ; and it is equally certain that upon the trial of 
such a prosecution they must fail to prove the gen- 
uineness of their coupons; and those coupons will 
therefore be forever sequestered in the hands olf 
the State, and thelr value forever destroyed : that 
as to the other half of complairants’ coupons, they 
are still held and owned by them, and that the en- 
forcement of the act of May 12, 1887, will certainly 
prevent any tax paver of Virginia from purchasing 
them fortender for taxes: and hence their value isas 
certainly destroyed as is the value of those which 
have been sold to tax payersand tendered by them 
for taxes. 
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from all taxpayers who have already tendered or 
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iin in Newton os. Commonwealthand Burruss 
s. Same, 11 Va. Law Journal, page 93, the same 
Court decided that the Act of January 26th, 1886, 
wi constitutional in its requirement of the pro 
duetion of the bond from which coupons tendered 
taxes were cut, and that when the plaintiff 
failed to produce such bond, he must fail in his 
suit. And, further, that the use of expert evidence 
to prove the genuineness of the State’s tax-recelv- 
able coupons, when offered, was forbidden by the 
laws of Virginia, and that the Act which forbade 
the use of this evidence was not unconstitutional. 
\We deem it worth while to present the decision 
in these cases here in full. The Court says: 
are writs of error to the judgments ren- 
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We desire to point out here, especially,that what 
sougntc In our present Case 1S not an irmative 


remedy; that is to say, we do not seek to compel 
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This case seems hardly quire a summing up. 
Its aspects are all so broad and striking as to be ob 
vious upon the argument. 

The Act of May 12, 1887, is a flagrant and palp- 
able violation of the Constitution of the United 
States ; its enforcement will destroy the value ofall 
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the sale of their coupons, and will equally expose 


them to the destruction of the value of those which 
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and for the so-called ‘* Board of Public Works” of 
Virginia the wm of $163,200, making a total of 
$2.443,843.4(: of taxes misappropriated by the 
State of Virginia from the moneys which should 


have been applied to the payment of tax receivable 


cou pons. 


D> H. CHAMBERLAIN, 
Of Counsel. 


